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(SommenDdm. 


/hen evident necessity or the advantage of the church required 
It, and the same to continue no longer than for six mouths, 

Gibs. 913. {b) 

3, The possession of a bisliopric^, doili common right void Benefice 
all other promotions: this is the ancieiifiavir of the church ns 
expressed in a canon of the council of Lateran under Alexander 

the thinl. (r) And agreeable hereunto (and, without ■ doubt, rick.^«.,«» 
derived from this) are the declarations that we meet with every 
where in the book^ of common lawj that of cpmmoti' Ff^rht all 
promotions are vacated by the taking of a bishoprick a j s^j.’h id): 
but the law w- otherwise, if one is a mere titular bishop, or 
a suffragan bishop upon the statute of, the 21 //. 8. c. H. 

Gibs. 

4. But this voidance may be prevented by dispensation of Buttlie 
retainer, granted before possession of the bishoprick: which is 
commonly called a commendam retinere. This the ]>ope had "cmed by*» 
power to do, as claiming a right to dbpose of all promotions commen- 
!»ecomijjg void in that rnai^ner. And the same thing the king 

.. * nnd by himself (as many of the law books 

the archbishop to exert the • 

, by the statute ot the 25 H. 8. 

Which sort of commendam 
y of retention and continu- 
ui uic uuticiicu 111 luc same fierson and state wherein it was, 
notwithstanding something intervening (as a bishoprick, or the 
like) that without such a faculty w ould have avoideil it. (e) By 
which means, the institution and inductfon, or other method 
whereby the person obtained such benefice, remain and are con¬ 
tinued in their full force. And it being the doctrine both of 
canon and common law, that former promotions are not vacant, 
but by consecration in case of creation, and by confirmation in 
case of translation; if such dispensation comes before these, it 
comes in time enough to continue the possession; but otherwise 
it comes too late, (g) Thus it is said in the books of common 
law, (hat cardinal Beaufort’s dispensation to hold tlie bishoprick 
of Winchester, coming after he was made cardinal, wm void; C “1^ 3 
but that cardinal Wolsey’s for the archbishoprick of York, com¬ 
ing before, was good. Gibs. 913. (//) • 

And not only dignities and benefices have been granted in 
commendam, bat also headships of colleges and hospitals, and 
that by dispensation; as, for instance, of headships, St. John’s in 
Oxford, to,Di. Mews bishop of Bath and Wells; of Magdalen 


(i) 6^ 1.6. 15. (c) X 1. 6, 7. (d) 4 Afod.210. 

(1) Arniger V. Holland. Cro. Eliz. 601. (c) //o5.143. 

ig) Evans and KiMn v. Askwitk. Novt 93, 94. W': Jones. 

Vaugk.\3. . 7i«.. 
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college ill Oxlord, to Dr. Hough bishop of Oxford; of Pembroke* 
college, to Dr. Hall bishop of Bristol: and of Hospitals, at 
St. Cross near Winchester, to Dr. Compton bishop of Oxford; 
and St. Oswald’s near W’orcester, to Dr. Fell bishop'of Oxford. 
Gi/js. 913. 

It hath been questioned, whether a lapse might be made a 
commendam : but that seems to be a groundless nicety; since it 
is certain, that whoever hath right to present by such lapse, hath 
by the same reason a right to consent tliat it be grant<‘d in 
commendam ]ierpetual. which is equivalent to a presentation. Id. 

It hath been questioucil hereti»fore, whether a bishop eonhl 
take a commendam iq his own diocese, bccanst'. tlie same per>on 
cannot be visitor and visitcti: but it hath been answered that the 
bishop is under tin! correction of the metropolitan: and accord- 
ingly, that he may have such coininciularn. [d. (/) 

(>. No commendam can bo granted but witli consent of the 
patron. This is the doctrine of the canon law. (/) \nd ihere- 
Ibrc in granting a cominendam rctinei'c^ the king (who is patron 
by the promotion) signifies his consent, by his mandate to the 
archbishop to grant dispensation : and if the commendam bo by 
recipin-e, it is cither to take a proniption in tlie bi«hop\s own gift, 
and so liis acceptance is a consent ; or in the gill of .somq otlier 
patron, and then the consent of such patron must be given in a 
aiithcnlic manner, and nicnlioned in the dispon.satidn. Ann 
Hobart said, that if the arciibishop slumld conmiend to a certain 
church void, w'ithoiil the patron’s consent: the instrument of 
comiiieiulam would be void, though the patron should consent 
afterwards. G/h. 013. 4. (wi) 

7. By a commendam vctinerc the incumbency is contiiuicd. 
This follows plainly from w’hat hath beiai said ; tluit the voidance 
is thereby prevented, which would otherwise *liavc ensued; in 
the same manner as it is prevented with regard to a first benefice 
inconqiatiblc, by dis}iensation to hold a second or a plurality of 
benefices. For this reason, it was said by Hobart, that a com¬ 
mendam retimre is improperly called a (ronimciidam; for (saith 
he) rny’ own benefice cannot be commended unto me. And it is 
ch.'ar from the aforej.:oing constitutions, that what the canon law 
meant by tlfis term, was only with regard to the .second benefice 
taken de novo., by way cusLudy or commendam, and (to pre¬ 
vent the voidance of the first) not taken by way of institutu> ■ 
and that it was no more than the cemmittiiig to the incumlient 
of one church the cure and revenues of another, either for a time 
limited (tis six months), which time the patron had to consider of 


(A) - Colt V. Gloi'cr. J Il-idl. Rep. 463. Moore, 899. #5. C. 

(w) //oA. i.a2. S.C. 
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a proper clferk that the church might be taken care.of,. or (with 
consent of the patron) for a longer term, to the end chieiiy.that 
hiich incumbent might be the better supported: the first of 
wJiich (to wit, the care of tlic church during the vacancy) is now 
answered by sequestration of the benefice; and the grant of the 
second (namely, the profits of the vacancy) is rendered impracti¬ 
cable by bishop or patron or both, by the statute of the 21 //. Sir 
c, IJ ,, which gives the profits of the va'cation to such person as 
shall be thereunto next presented, promoted, instituted, or 
admitted. Which profits before this act belonged either to the 
church, arul so w'ere in the disposition of the patron and bishop ; 
or to the ordinary, or otlier person* to whom by custom they 
appertained, and so by the previous consent of such person 
might be yielded to the comraendabiry: but the next incumbent 
being a person uncertain, cannot ^ive such consent, and by con¬ 
sequence the revenues of vacancies, since the making of the said 
act, cannot be given; which seems to be the true reason of the 
utter disuse of that sort of cotnrnendarns, with regard to pres¬ 
byters; however it hath continued, by prerogative royal, in fa¬ 
vour of bishops. Gibs. 9» 

But a commendam a/pere (that is, a dignity or benefice talten 
fty a bishop after consecration, and without institution) doth not 
create a proper incumbency. The canonists were not clear, 
whether during a commendam, the church commended was not 
really vacant; and whether the comniendatary was in law any 
more than a guardian, administr.ator, or procurator of the 
church, during such vacancy; and they who hold that they 
were something more (because commendam is a title owned by 
the canon law) pretend not to say, that they Avere incumbents; i’’] 

they hold only by a corrupt and precarious title, invented on [ 6 
purpose to elude the laws against pluralities. Jii like manner, . , f 

though the books of common law say, that a cominendatary.by . 

rctinere remains full incumbent, and may plcatl as such ; yet of | 

a comniendatary by capera they say, that a dean by such com- 
mendam cannot Confirm a lease made by the bishop, and that a 
commendatary parson in that way cannot have a juris iitruin, 
nor take to him and his successors, nor can sye or be sued in a 


writ of annuity. Id. 

But on the other hand, there is one circumstance which 
makes much for the real title of such ancient commendataries 
as were siicli by relincre; namely, that we find these benefices 
declared vacant by the resignation of the commendataries, of 
wbicii there are several instances to be met wdth in the arch¬ 
bishop’s register. Id. 

8. Commendam may be temporary or perpetual at the plear 
sure of the king. When it is temporary, the precise lihie id 
expressed and limited in the dlsjiensation; w'lien perpetual, 
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style is, so long as he shall live, and continue bishop of’ that see. 
And in the case of a commendani rHinei'c, whether it be tem¬ 
porary or perpetual, it is only a temporary or perpetual con¬ 
tinuance of the original incumbency, or the preventing of an 
avoidance for such a term; of both which there have been 
frequent instances. And so anciently, in the case of commen- 
tlam capere granted to presbyters; the term, \\ hen it went 
beyond six months (which was little more than a sequestration), 
was sometimes for a year, in case a person who had entered into 
a religious stotc <lid not return after this year of probation; 
sometimes, till another person w'as in orders; sometimes, to 
continue at the pleasure \>f the ordinary; and sometimes for 
life. But at present in the case of bishops, the books of common 
law seem generally to fall into the opinion, that a commendani 
capere ought to be perpetual^ because (there being no previous 
title by institution, as it is in the case of a commendani rrtinere) 
the law knows not what to make of any thing that shall be 
called a title, and not be equal to that, at least in point of per¬ 
petuity (w); and Dr. Gibson says, he believeth that in fact there 
is no instance of a* commendani capere in the ecclesiastical re¬ 
cords, but what hath been unlimitetf or perpetual; though, 
£ 7 2 whatever the right be that it conveys, it seemetli (in reason) t5 
be capable of being as well temporary as perpetual. Qibs. 914. 
How far 9. According to the duration of a commendam ami the com- 
the king’s mendatary, the right of the crown to present upon promotion is 
served or not served. If the commendam be limited to a certain 
served term, the king siiall present by prerogative at the expiration of 
tiiereby. sucli term, notwithstanding the previous grant of a commendam; 

unless it so fall out, that the comniendatary bishop dies or 
resigns before the expira ion of the term; for in such case, the 
church becoming void not by cession but by death or resignation, 
the turn of the crown is served, and the patron sliall pre¬ 
sent. (o) And so ;t is likewise served if the commendam w'as 
originally unlimited, that is (according to the language of the 
faculties) during the life of the person and "his possession of 
such see ; because tl'is amounts to a presentation, and therefore 
in this case also, the right of the crown is served, and the patron 
presen ts. (ribs. 915. 

But if a bishop who is possessed of a commendam, is trans¬ 
lated to another see, and so a new title accrues to the crown by 
a new promotion; the same commendam may be continued, if 
the king pleaseth : but it must be by a new dispensation, grant¬ 
ing it to be held with the new bishoprick. Id. (p) ♦ 

(») Hob.152. 

(o) Ati. Gen. Bp. (d'Loudon, Lancaster andanotber. 4f Mod.2\% 

(p) Evans and another v. Ascuith, Nop, 93, 94. fK Jones, 158. 
Vaugh, 18. 



10. Commendam tempomry in retimre may be renewed and Continu- 
prolonged; that is to say, before tlie original incumbency ceaselh 

by the expiration of the first dispensation, a second dispensation commen. * 

may be gi'anted to prevent the avoidance, and continue the in- dam. 

cumbency. ’Tis true comiiiendams being designed to support 

the dignity of the episcopal character (which since the time of 

the reformation hath greatly needed support in many sees) they ^ 

have usually been granted in perpetuity; in which case, there 

was no occasion to renew them. But that* such renewals w’ere 

undei'stoocl to be legal and regular, appears by the applications 

that have been made for them, witiiout any marks of doubt, 

as to their legality: in one instance, by the bishop of Carlisle in 

the year 1567, and in another instance the very next year by 

the bishop of Chester. But the more ancient books of the 

faculty office being all lost, we cannot certainly tell what effect 

these applications had; but of late* years we find, that a tern- C 8 ] 

porary commendam of the bishop of Chester, winch was in 

retin.ere, being expired, a new commendam of the same benefice 

was gi'anted to him in perpetuity by caperc^ in consideration of 

the smallness of the said bishoprick, and thp private patron’s » 

Jiaving otherwise disposed of the usual coinniendam, with which 

itdiad been formerly supported. Gibs. Vi 5. 

11. As to what hath been said of resigning commendains at Resigning 
pleasure; this may be of very ill consequence to the respective 

sees ; many of which are poor, and cannot subsist without addi¬ 
tional supports. And perhaps there are no other commendains 
so good, or so convenient; at least,* if they arc resigned, and 
other clerks be presenteil, there will be none vacant together 
with the bishoprick. And therefore it was a general instruction 
which king Charles the First sent to the bishops, not to resign 
their CPrumendams; and we find a particular letter written by 
the king’s oriler to the bishop of rcterborough, that he should 
not resign the living of Castor, which he held in commcndain. 

Id, 


Contmtfifiarp. . 

^OMMJSSABY is a title of jurisdiction, appertaining to him 
that exerciseth ecclesiastical jurisdiction in places of the dio¬ 
cese so far distant from the chief city, that the cliancellor cannot 
call the people to the bishop’s principal consistory court without 
great trouble to them. This commissary is called by the 
canonists eommissarius, or officialis JbtaneuSf and is ordained to 
this special end, that he should supply the office and jurisdiction 
of the bishop in the out places of the diocese, or in such 
parishes as are peculiars to the bishop, and exempted from the 

B 4 
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arthdeacon’s jurisdiction : for where by prescription or by com¬ 
position there are archdeacons who liiive jurisdiction in their 
archdeaconries, as in most places they have, there the office of 
commissary is superfluous. Terms of the. I,aw. 4 lust. ,‘3SS. 

The law concerning which ollicer, failing in with the law 
[ 9 ] concerning chancellors, vicars general, and officials; the whole 
--»is treated of together, under the title vChnttCdlOt* 

Commi0'0ioii for ptoiio See Cfiavitablr 

Common jbra|irr» See puhltc toorgi^ip^ 
Commtiiuoib See llorli’jS Supper. 
eroma;miio!j.of tlje See 

Commiimoii 'Cablet See Cl^mcDt 
Commutation, Sec penaiuct 


Confe0Ston. 

TIY Can. 113. im})oweriiig ministers'to present oflences at the 
court of visitation, it is provided, tjiat if any man confess his 
secret and hidden sins to the minister, for the unburdening of 
his conscience, and to receive spiritual consolation and ease of 
mind from him, he shall not in any wise be bound by this con¬ 
stitution, but is slraitly charged and admonished, that he do not 
at any time reveal and make kin>wn to any person w liatsoever, 
atjy crime or ofionce so leommitted to his trust and secrecy 
(except they be such crimes as by the laws of this, realm his own 
file may be called in question for concealiiig the same); under 
pain of irregularit 3 \ 


Confirmation. 

1. TN the office of public baptism; the mifiister directeth the 
godfatliers ; -id godmother.^ to take care, that the child be 
brought to the bishop to be confirmed bj^ him, so soon as he or 
she can say the creed, the Lord’s prayer, and the ten conraand- 
ments in the vulgar tongue, and be further instructed in the 
church catechism set forth for thai purpose. 

And by the rubric at the end of baptism of those that arc of 

riper years:-It is expedient that every person so baptized 

10 3 shall be confirmed by the bishop, so soon after lus baptism as 
conveniently may be; that so he may be admitted to the hol^^ 
communion. 

And by the rubric before the office of confirmation; 

'So jloon as children-are come to a competent age, and can say^iii 
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their mother tongue the creed, the Lord’s prayer, and die ten 
commandments, and also can answer to tlie other questions of the 
catechism, tlu^" shall be brought to the bishop. 

2. Hy Can. (JO. Forasmuch as it hatli been a solemn, ancient, 
and laudable custom in the church of God, continued from the 
apostles* times, that all bishops should lay their hands tipon 
children bajiti/ed, and iustructod in the catechism of the Christian 
religion, praying over ihciii, and blessing them, which we 
commonly call confinnation, and that this holy action hath l)een 
accustomed in the church in ffumer ages, to be performed in 
the bishop’s visitation c\cry third year; we will and appoint, 
that every bishop or his siilFrngan, in Jus accustomed visitation, 
do in lus own person carelully observe tlie said custom. 

And it* in that year, by reason of some infirnsity, he be not 
able persoiially to visit; then he shall not omit the execution 
of that duly of conlirmation the next year after, as he may con¬ 
veniently. 

3. ByCun.GI. Ever}’minister that hatli cure and charge of 
souls, for the better accomplishing of the oidcrs prescribed in 
the book of common prayer concerning continuation, shall take 
csjiecial care, tiiat none siuill be presented to the bishop for him 
t« lay his hands upon, but siicli as cati rentier an account of 
their laith according to the catechism in the saitl book contained. 

And when the bishop shall assign anytime iiir the performance 
of that part ol' his duty, every such minister shall use his best 
endeavour to pi'cpare and make able, anti likewise to procure 
as many as lie can to be then brought, and by the bishop to be 
confirnictl. 

And by the rubric; VV^'liensoever the bishop shall give know¬ 
ledge for children to he brought unto him for their confirmation; 
the C|Kite of every parish shall either bring or send in writing, 
with his hand subscribed thereunto, the names of all such persons 
within his parish, as he shall think lit to be prcsentcil to the 
bishop lo be confirmed. And if the bishop approve of them, he 
shall confirm them, according to the form In the book of common 
prayer. 

4. And every one shall have a godfather or a godmotlicr as a 

witness of their confirmation. • 

And no person shall be admitted godlather or godmother to [ 11 3 
any child at confirmation, before the said person so undertaking 
hath received the holy communion. Can. 29. 

5. Lord Coke says, If a man be baptized by the name of 
Thomas^ and alter at his confirmation by the bishop he is named 
John; his name of confinnation shall stand good. And this was 
the case of Sii Francis Gawdie, chief justice of the court of 
common pleas; whose name by baptism was Thomas, and his 
name of confirmation Francis; and that name of IVant'is by the 
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advice of all the judges he did bear, and afterwards used in all his 
purchases and grants. 1 List, 3. 

But this secinelh to be altered by the form of the present 
liturgy. In tlie offices of old, the bishop pronounced the name 
of the child or person confirmetl by him, anti if he did not 
approve of the name, or the person himself, or his friends desired 
. , it to be altered, it might be done by the bishop’s pronouncing a 
new name upon his administering this rite, and the common law 
allowed the alteration; but upon review of the liturgy at king 
Charles the Second^s restoration, the oilicc of confirmation is 
altered as to this point, for now the bishop doth not pronounce 
the name of the person C 9 nfirmed, and therefore cannot alter it. 
Johns. A. D. 1281. numb. 3. 

6. By the rubric at the end of the office of confirmation:- 

There shall be none admitted to the holy communion, until 
such time as they be confirmed, or be ready and desirous to be 
confirmed, {q) 


' Conje D’d^sWre. 

^ONGli (Teslire, in the language of France, which was 
introduced into our laws by William the Norman and his 
successors, signifieth leax'e to chase; and is the king’s writ or 
licence to the dean and chapter to chuse a bishop, in the time of 
vacancy of the see. 

Cotijnecrariott of Sec Cj^urej^. 


c ] Consifitorp. 

^ONiSISTORY is the court Christian, or spiritual court, held 
formerly in the nave of the cathedral church, or in some 
chapel, isle or poj-iico belonging to it; in which the bishop pre¬ 
sided, and had some of hi? clergy for assessors and assistants. 
But this court now is held by the bishop’s chancellor or commis¬ 
sary, and by archdeacons or then officials, eitlier in the cathedral 
church or other convenient place of the diocese for the hearing 
and determining of matters and causes of ecclesiastical cog¬ 
nizance, happening within that diocese. Ken, Par. Ant, Gloss. 
God. 83. 


(g) Fur the antiquity of confirmation, see De Cons, Dkt. V. and 
Inst, J* C, 11. 4r. 




From the consistory the appeal is to the archbishop of the 
province, ixod, 88. 

Cothsoltbattoti of CDurcjgr^. 3ee Eniotu 


Consultation. 

See )0rof)tbtttoti/ 

CONSULTATION is a writ, whereby a cause being formerly 
removcii by prohibition out of the ecclesiastical court or 
court Christian, to the king’s court, i» returned thither again. 

For if the judges of the king’s court, comparing the libel with 
the suggestion of the party, find the suggestion false, or not 
proved, and therefore the cause to be wrongfully called from the 
court Christian; then, upon this consMtation or deliberation, they 
decree it to be returned again; whereupon the writ in tliis case 
obtained, is called a consuliaiion. Termes de la I^y. 

Concerning which it is enacted by the statute intituled, “ The 
statute of the writ of consultation,” made iiuthe 24 LV/. 1. as . 
followeth; Whereas ecclesiastical judges have often surceased to 
prt)ceed in causes moved before them, by force of the king’s 
writ ot prohibition, in cases w here remedy could not be given to 
complainants in the king’s court, by any writ out of chancery, 
because that such plaintiffs w’ere deferred of their right and 
remedy iu both courts, as well temporal as spiritual, to their 
great damage, like as the king hath been advertised by the 
grievous complaint of his subjects; our lord the king w'illeth and 
conimandeth, that where ecclesiastical judges do surcease in the 
aforesaid cases, by the king’s prohibition directed unto them, [ 13 ] 
that the chancellor or the chief justice of our Lord the king for 
the time being, upon si»ht of the libel of the same matter, at the 
instance of the plaintiff, {iftimj can see that the case cannot be 
redressed by any writ out of the chancery, but that the spiritual 
court ought to determine the matters) shall write to the eccle¬ 
siastical judges before whom the cause was first moved that tliey 
proceed therein, notwithstanding the king’s })rohibition <lirected 
to them before. 

Upoyi sight of the libel'\ For (as it was heretofore held) 
agreeable to the libel ought the consultation to be. And there¬ 
fore in Hoskins’s case when the parson sued in the spiritual 
court for all the tithes, of such a ground, and the defendant 
obtained a prohibition, upon surmise that the queen had been 
seised of two parts of the tithes, and had granted them away* 
and that he bad paid the two parts to the grantee, although the 
prohibition was for the two parts only, yet when the parson 
prayed consultation for the third part, it was <lenied; becauNC 
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his consultation could not be granted but according to his libel, 
and so he must libel tor his third part tic novo. But Hobart 
leaves a query on this case, whether he might not have had a 
consultation, ns to the third partonlyi And the very next year, 
in JBctv'iVs case, where the parson sued for tithes of hay in 
specie for a hundred acres; and in a prohibition issue was 
, taken, whether the inhabitants had used to pay for all tithes of 
hay of all ancient meadows within the town a certain rate tithe; 
and the jury found,thfcre was such a custom for all the ancient 
meadows, saving for certain calleti Barton meadows, for which 
tithes had been paid in kind ; and that ihe party who was sued 
for tithes in the spiritual court, had hay upon five acres of the 
Barton meadow; it was resol veil, that if the jury had found 
against the custom generally, as they might well have done, the 
parson should have had his consultation for all; but however as 
they found the trutii distriblitively, that he had cause to sue in 
the spiritual court for one part, but not for the other, he had 
consultation as to the Barton land ; inasmuch as the libel for 
tithes in kind for the hundred acres, was several, for all or any 
part; and therefijre for so much as was Barton, and out of the 
custom, it was as v'ell libelled, as if ft had been for that alone. 
Gibs. 1030. Hob. 115. 19k • 

The resolution upon this head, in lruller*s case, was as follows: 
When any libel in the ecclesiastical court contains many articles: 
if any o*^them do not belong to the cognizance of the court Chris¬ 
tian, a prohibition may be granted generally; and upon niotioii 
made, consultation may be awarded as to things which do belong 
to the spiritual jurisdiction ; for the writ of consultation with a 
qiioadf is frequent and usual. 12 Hep. 44. 

If they can see that ihe case cannot he redressed^ Tliis supposeth 
strict examination of the matter; which is always made before 
consultation awarded. For consultations are the judgments of 
courts had upon deliberation, whereas prohibitions are granted 
upon surmises. To ihis purpose it was said by Vaughan chief 
justice, {Vaitgh. S23.) " We fintl no record of prohibitions 

denied, for there is no entry made of motions not granted; but 
of prohibitions granted there is which makes the granting of 
a prohibition ot *no great authority, unless upon action brought 
a consultation be denied upon demurrer. Gibs. 1030. 

It is on account of the great deliberation to be bestowed on ‘ 
these occasions, and its being an award of the court and final, 
that no consultation can be granted, though by all the judges, 
out of term; nor by any of them within the term, out of court, 
as was resolved in FtiUer*s case; and Lord Coke says, the name 
of the writ imports this, that the court upon consultation amongst 
them ought to award it. Gibs. 1030. 12 41. 

And by the 50 Ed, 3, tv 4. • Where a constMation is emee dtdy 
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granted upon a prohihition made to the jmlge holp church (2) 
the same judge may proceed in the cause by virtue of die same 
consultation, notwithstanding any other prohibition thereupon 
to him delivered: Provided always that the matter iii the libel 
of the said cause be not ingrossed^ inlarged, or otherwise changed. 

Where a comtdfaiiofi is once duly gi'anted] H. 42 Eliz. Sibley 
and Crawley. On a prohibition for tithes ; the defendant 
shewed, that before that time the plaintiif had sued in chancery, 
to stay it, by English bill, and afterwartls brought a prohibition 
there, and a consultation was there gi'anted, and that this pro¬ 
hibition is tor the same cause, namely, tor matter of discharge; 
wherefore he prayed a consultation uppn this statute, which rc- 
quireth, that consultation being once duly granted, there shall 
not be another prohibition. But the court held, that this con¬ 
sultation was not duly granted according to the. intent of the 
statute; because the prohibition was not duly grantable there, 
and so out of the statute: for it M'as not duly granted upon an 
ICnglish bill. And by the court, The statute is to be intended 
where the consultation is grantetl upon examination of tlie 
matter, and not for the iusuflicicncy of^ the proceedings. 
Whereupon it was awarded, that the prohibition should stand. 
Gt'o. EUz. im. 

And afterwards, E. 11 Ja. in .the case of Tcy and Cbo*, we 
find it laid down as a rule by the whole court of King’s Bench, 
that if it be apparent matter, that the consultation was not duly 
granted, thou a new prohibition may be granted. 2 Brawnl. S5. 
Mod. 917. Gibs. 1031. 

Upon a pi'ohibition made to the judge of Holy churcli] But so, 
that the hrst consultation hath been granted upon the matter 
or substance of the suggestion, and not for default of form only. 
For in the case of Cox and Stymour^ though the same suggestion 
had been made before, in four several prohibitions for the same 
land, and the same manner of tithing was alledged, and every 
of the four times consultation had been granted; yet, because 
it was in every instance only for dcfoult of proof within six 
months, tlirou^h neglect to have the witnesses ready in due time 
according to Edward the sixth’s statute of tithes, and not upon 
the right or trial of the custom; the suggestidh was held , to .be 
good, and a fiftli prohibition grantable. And in the.case of 
Stroud and Hoskins, H. 6. Cha. (s) the same doctrine is laid 
down as follows; The statute of the 50 Ed. 3. is intended, where 
consultation is granted upon the substance of the suggestion, 

[2) A consultation is frequently granted ivillmit action brought: 
when after a prohibition issued, on' more mature consideration, the 
court ore of opinion > that the nilatter suggested is not sufficient 
ground to stop me proceedings below. 3 Bla. Com. 114. 

■ (jf) Cro, Car. 208. j 
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being- proved to be insufficient in verdict, or non-suit' after 
evidence; and' not where it is granted for the insufficiency of 
the form of the suggestion, or in the proceeding thereupon. 
Which doctrine had been also laid down before,* in the 7 Jh. 
in the court* of King’s Bench (it); namely, when a consuitaticm' 
is granted upon any default of the prohimtion in form, by mis-' 
, prision of the clerk; or by mispleading of any statute| in that 
case, or such like, a new prohibition nruy be granted upon the 
same libel: but if consultation be granted upon the right of the 
thing in question, there a new prohibition shall not be granted- 
" upon the same libel. Gids. 1031. 

But the next year, in ,the 8 Ja, in the case of Doriwod and 
Birkinden (m), the court seems to have gone.somewhat farther 
C 16 ] than bare form in the rule there laid down; vis*. If a roan Hbel 
for tithes for divers years, and a prohibition is granted for part 
of the years, and after that *a consultation is awarded; yet the 
plaintift' may have a new prohibition for the -residue of the time, 
notwithstanding the statute of the 50 Ed. 3. and that it be upon 
one self same libel. Id. 

A case not uulike this, was T.l.W. where a prohibition 
had been granted upon suggestion of»a modus to pay 2d. for 
every lamb falling in the parish; after which, consultation wns 
also granted: then there was a motion for a new prohibition, on 
sug^stion of a modus of 2d. for every lamb falling in a particit* 
lar farm of the same parish. And though it is there said, that 
if this modus had been found by the verdict, no consultation^ 
had been granted (v); yet die court inclined against a prohibition 
by reason of this statute. Anon. 2 Vent. 47. 

The same judge may proceed in the cause] Meme le juge r It 
was observed by Noy, in the case of Bomy and fVallington (w), 
that though in the printed books, and also in die extract of the 
statute in the time of M. 2. and in one roll remaining in the 
tower, it is the same Jut^e; yet in the parliament roll itself^ it is 
only the ixxlesiasf ical ji^e in general: and he added, that if it 
were as in the print^ books and extracts, yet this should not 
be intended the same personal judge, but the same judge of 
cognizance of the same jurisdiction or cause; so as no new 
prohilntlon shall be grantable, after consultation, though the 
bishc^ or archdeacon constitute a new judge, or the party appeal 
from an inferior to a superior court. Which doctrine is agree-* 

(0 Ttinity College Case, 2 Brotonl, 245. See also Brigham v. 
Robson, 2 Keb. 719. («) 2 BromU. 26. 

(o) l^ough Che modus be not found as laid, yet if any modus be 
found, it is a sufficient ground for refusing a consultation, BroAi v. 
Richardson f I T. Rep-^^. 

(W) P(opA. 159. Pafm.dlS. 




abfe to the resolotiooi in Biggies case, in Mie i4'J5xt>(ie) where 
jMrdiibition was pmyed> upon an app6i|}» eona^atkm, but 
was denied; and the court said, t^t ^is aet ought tO'have a 
r^onable construction, to be bdare the swme jud^> and 
tlie same cause; that the appeal doth only suspend tm sent^c^ 
but yet the same stands still in force;, that a new'prohibition 
should be granted upon an appeal, ^en upon several aj^xmls , 
thi-ee or four prohibitions might be granted, which w'ould be 
very inccN^venient; and that the intent of,the statute was, that 
he which hath bat one suit, should not be infinitely troubled. 
Gids.1031. 

Jt is true, in the case of Bat^ and Cockamt in the 23 Jh. {y) 
a new prohibition was prayed (and, as is said,> (fotaiiied) after an 
appeal made; and that according to the reasoning of Jones, 
because although it was the same cause, mid upon the'jsame 
libel, yet it was before a new court. But it is to be observed, 
tliat the consultation there had been granted for lack of form 
(namely, upon default of proof within six months); in which 
case, as hath been already observed, a new prohibition . after 
consultation may be granted to the very same Judge, notwith¬ 
standing this statute.. j4pcf though in the cose of Bcmry and 
W^lingtoUf as it stands reported by Popham (z), it was 
resolved, that a new prohibition may be wanted, if tlmre be an 
appeal; yet this doth not contradict the former judgment, if we 
take in the two limitations that are there added; 1. That if he 
who appeals, prayeth a prohibition^ he shall not have it; for 
then suits sliall be deferred in infinitum in the ecclesiastical 
courts. Nor, 2, If the prohibition and consultation were upcm 
the body of the matter, and the substance of it; for otlierwLse, lie 
shall be put many times to try the same matter; which is full of 
vexation, /d. 

Be not engrossed^ enlarged^ or othermse changed"^ In the case 
of Denton and the countess of Clanricardt in the 16 Ja, where 
the first libel was, that tithes had been paid time out of mind; 
and the second libel was, that the tithes had been paid for 
twenty, thirty, or forty years, and time out of mind: this was 
adjudged a change of the libel, as laying the foundation of a new 
title difierent from the former; and the whole court said, that if 
they, proceeded upon that addition, they would grant a prohibi¬ 
tion. Id. (a) 

But when the libel was for tithe milk of eight cows; and upon 
a modus pleaded, prohibition and injunction were obtained.; and 

(x) 3 Bulst. 182. MaoTf 917. 

(y) 2 BoU. Bep. SOO. (z) PophASQ, 

(a) -For this last allegation would nave given a new tide bjr pre¬ 
scription according to the civil law. Denton v. Clai^tekard iCounteu). 
^B!g^. Rep.207^J6^J^in.4k>^7,. .Sfie " 
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afterwards the seme -incumbeiit libelled for the same tithe 
against the same person, only inserting a less number of cows; 
this change iti tiic libel did not make it a different cause; 
and therefore attiichment upon the prohibition was granted. 
Gibs, 1032. {h) 

Conbetittcir. iSee SDtiKSiettterjS* 


Conliocatfon. 

1. ^HOUGH the word convocation be in itself of a general 
■*“ signification, and •may indifferently be applied to any 
assembly which is summoned or called together after an orderly 
manner; yet custom (which in these matters is wont to prevail) 
hath determined its sense to an ecclesiastical use, and made it if 
not only, yet principally, to* be restrained to tlie assemblies of 
the clergy. 

2. That the bishop of every diocese had here, us in all other 
Christian countries, power to convene the clergy of his diocese, 
and in a common synod or couiiciLwith them to transact such 
affairs, as specially related to tlie ordtr and government of the 
churches under his jurisdiction, is not to be questioned. These 
assemblies of the clergy were as old almost as the first settle¬ 
ment of Christianity amongst us, and amidst all our other 
revolutions, continued to be held till the time of king Henry the 
Eighth. 

what the bishop of every diocese did within his own district, 
the archbishop of each province, after the kingdom W’as divided 
into provinces, did within his proper province. They called 
together, first the bishops, afterwards the other prelates, of their 
provinces; and by degrees added to thescy such of their 
inferior clergy, as they thought needful. 

In these two assemblies of the clergy (the diocesan synods and 
provincial conndls) t,r,ly the spiritual affairs of the church were 
wont for a long time to be transacted. So*that in this respect 
therefore, there was no difference between the bishops and 
clergy of our own and of all other Christian churches. Our 
metropolitans and their suffragans acted by the same rules here, 
ns they did in all other countries. They held these assemblies 
by the same power, convened the tame persons, and did the- 
same things in them. 

When the papal authority had prevailed here, as in most 
other kingdoms and countries in Europe, by the leave of our 
kings, and at the command of the legates sent from Rome, another 
and yet larger sort of councils were introduced among us of the 


(A) Stafford's Case, 1 Leon, 111. 
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bishops and prelates of the whole realm. These were properly 
noHonal church councils; and were wont to be held for some 
special designs, which either the pope, the king, or both, had to 
promote by them. 

But besides these synods common to us with all other Christian 
churches, and which were in their nature and end as well as 
constitution properly and purely ecclesiastical; two other assem¬ 
blies there were of the clergy of this reabn, peculiar to our own 
state and country; in which the clergy were convened, not for 
the spiritual affairs of the church, but for the good and benefit 
of the realm, and to act as members of the one as well as of the 
other. Now the occasion of these was this: When the faith of 
Christ was thoroughly planted here, and the piety of our ances¬ 
tors had liberally endowed the bishops and clergy of the church 
with temporal lands and possessions; not only the opinion which 
they had of their prudence and piety,' prompted tliera to take the 
most eminent of them into their public councils, but the interest 
which they had by that means in the state, made it expedient so 
to do, and to commit the direction and management of offices 
and affairs to them. i. 

Hence our bishops first,( and then some of our other prelates 
(as* abbots and priors), were very early brought into the great 
councils of the realm, or parliament and there consulted and 
acted together with the laity. 

Thus were the greater clergy first brought into our state 
councils, and made a constant or established part of them. But 
in jji’ocess of time, our princes began Jo have a furtlier occasion 
for them. For being increased in number, and with that in their 
wealth too, not only our kings, but the people began to think it 
reasonable, that the clergy should bear a part in the public bur¬ 
dens, as well as enjoy their share of the public treasure. 

Hence our Saxon ancestors, under whom the church was the 
most free, yet subjected the lands of the clergy to the threefold 
necessity, of castles, bridges, and expeditions. And the granting 
of aids in these cases, brought on assemblies of the clergy, whicli 
were afterwards distinguished by the name of convocation, 

Wak^s State of the Ch. passim. 

3. In the Saxon times, the lords spiritual (as well as the other [ 20 j 
clergy) held by frankalmoigne, but yet made great part (as was 
said) of the grand council of the nation; being the most learned tnuhe^eign 
persons that, in those times of ignorance, met to make laws and of Edw. I. 
regulations. 

13ut William the Conqueror turned the frankalmoigne tenures 
of the bishops and some of the great abbots into baronies; and 
from thenceforwards they were obliged to send persons to the 
wars, or w'ere assessed to the escuage, (which was a fine,or pay¬ 
ment in money instead thereof,) and were obliged to attend in 

VOL. It. e 
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parliament. And then their attendance was complained of as a 
burden. And this begat the grand ‘quarrel ill Henry the 
Second’s time, between the king and Thomas Becket. For the 
statute of Clareiulon required such attendance, which confirmed 
the esciiage ()n them. For. thk Biey made many exceptions; 
and particularly, that the parliament took cogni2ance of treasons 
“ and felonies: whereas the clergy, by a canon of the council of 
Toledo, were lbrl)id to give judgment in cases of blood. And 
therelbre to obviate •this objection, the constitutions of Clarendon 
permitted liiom to withdraw in such cases. 

Notwithstanding this concession, they still objected against the 
11th article of that statflte, which required them to be present 
until judgment was to be given. 

'riiis article obliged them to attend; and therefore, though 
they had excepted the case of blood, yet they knew their attend¬ 
ance confirmed tlieir cstate>ias baronies; anti they did not care 
that the munificence and frankalmoigne of the ancient kings 
should be changed into such tenures. But notwithstanding the 
quarrel with Bccket, the king ])revailed that they should continue 
baronies. Oilby Exch. 5, d. 

And the following princes in their f)arliaments taxed them in 
respect of their baronies, after the same manner that they »litl 
those of the laity. 

Yet still, this reached only to the prelates and superior clergy; 
hut the body of the clergy, that had no baronies, and holding by 
frankalmoigne, were in a great measure exempt from the charges 
which were assessed upon the laity, and were therefore by some 
other way to be brought under the same obligation. 

In order hereunto several measures were taken, till at last 
they settled into that method which finally obtnineth aiid set 
aside the necessity of any other Avay. First, the po))e laid a tax 
[ 21 ] upon the church for the use of the king; and both their powers 
uniting, the clcigy Were forced to submit to it. Next, the 
bishops Avere prevailed with, upon some extraordinary occasions, 
to oblige their clergy to grant a subsidy to the king, in the way 
of a benevolence; and for this, letters of security were granletl 
back by the kyig »o them, to insure them that wliat they had 
done should not be drawn into example or consequence. 

And these concessions wei c sometimes made by the bishops 
in the name of their clei*gy: but the common way was, that 
every bishop held a meeting of the clergy of his diocese. Then 
they agreed what they would do; and impowered first the 
bishops, afterwards their archdeacons, and finally proctors of' 
their own, chosen for that end, to make the concession for them. 
Wake: ttt supra. 

Ftom£d.l. 4. Thus stood this matter till the time of Edward the First; 
to Hen. 8 . who, not willing to continue at such a precarious rate w'ith his 
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clergy, took Another method; and, after several other experi¬ 
ments, fixed at last upon an establishment, which hath in some 
sort continued ever since. The method he resolved upon was 
this: viz. that the earls and barons should be called to parlia¬ 
ment as formerly, and embodied in one house: and that the 
tenants in burgage should send their representatives; and that 
the tenants by knight’s service, and other soccage tenants in the 
counties, should also send their representatives; and these were 
embodied in the other house. He designed to have the clergy 
as a third estate; and as the bishops were to sit pet' barmiiam in 
the temporal parliament, so they were to sit with the inferior 
clergy in convocation. And the project and design of the king 
was, that as the two temporal estates charged the temporalties, 
and made laws to bind all temporal things within this realm ; 
so this other body should have given taxes to charge the spiritual 
possessions, and have made canons to bind the ecclesiastical 
body: To this end w'as the preemtmientes clause (so called from 
the first word tliereof) in the summons to the archbishops and 
bishops, by which he required them to summon such of their 
inferior clergy to come with them to parliament, as he tlien 
specified and thought sufficient to act for the whole body of the 
clergy. 

This altered the English convocation from the foreign synods; 
fiir these were totally composed of the bishops, who were pastors 
of the church; (lor the clergy were regularly esteemed only 
their assistants;) and therefore tlie bi!^io{)s only were collected 
to compose such foreign synods, to declare what was the doc- [ 22 ] 
trine, or should be the discipline of the church. 

Edward the first projected, to have made the clergy one 
third estate, dependant on himself; and therefore not only called 
the bishops, whom as barons he had a right to summon, but the 
rest of the clergy, that he might have their consent to the taxes 
and assessment made on that body. 

But the clergy foreseeing they were likely to be taxed, 
alleged that they could not meet under a temporal authority, 
to make any laws or canons to govern the church. And this 
dispute was maintained by the archbishops an^ bishops, who 
were very loth the clergy should be taxed, or that they should 
have any interest in making ecclesiastical canons, which formerly 
were made by their sole authority; for even if those canons had 
been made at Rome, yet, if they were not made in a general 
council, they did not think them binding here, unless they wet« 
received by some provincial constitution of the bishops. And 
though the inferior clergy, by this new scheme of Etlward the 
First, were let into the power of making canons; yet they fore¬ 
saw they were to be taxed, and therelbre joined with the bishops, 
in opposing what they thought an innovation, and in tl»e end 
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paid no obctlience to the jn'^emufiientt’s clause; but the arch¬ 
bishops and bishops threatened to excoiniimnicate the king. 

He, and the temporal estate, took it so ill, that the clergy 
would not bear any part of the public charge, that they were 
beforehand with them, and the clergy were ail outlawed, and 
their }iossessions seized into the king’s hands. 

I’his so humbled the clergy, that they at last consented to 
meet. And to take away all pretence, there was a summons, 
besides the pm-mumentes danse to the archbishops, that he 
should .summon ihe bishops, deans, archdeacons, colleges, and 
tin; whole clergy, of his province. From hence therefore the 
bishops, deans, archdeaeons, colleges, anti clergy, met by virtue 
of the archbishojfs summons; which being an ecclesiastical 
authority, they could not object to. And so the bishops and 
to convocation by virtue of the archbishop’s sum¬ 
mons; they esteeming it td be in his power, whether he would 
obey the king’s writ or not: but when he had issued his sum¬ 
mons, they could not pretend it was not their duty to come. 
Hut the jn'tominicnlcs writ was not disused; because it directed 
• the manner in which the clergy were to attend, to wit, the deans 
aiul archdeacons in person, the chajiter by one, and the clergy 
by two proctors. » 

1_ 23 J So that the clergy were iloubly summoned; first by the 
bishop, to attend the parliament; and, secondly, by the arch¬ 
bishop, to appear in convocation. And that the archbishoj) 
might not appear to suiymon them solely in pursuance of tlie 
king’s writ ; he for the most part varied in his summons from 
the king’s writ, both as to the time and place of their meeting. 

• And lest it might be thought still (of which they were very 
jealous) that their pow'er was derived from temporal authority, 
they sometimes met on the archbishoj)’s summons without the 
king’s w-rit; and in such convocation the king deinamled sup¬ 
plies, and by such request owned the episeoj)al authority of 
convening. So tl^a^ the king’s writ was reckoned by the clergy 
no more than one motive for their convening. And if the 
archbishop in his summons recited the king’s writ, they pro¬ 
tested against jt, because that was laying his authority on the 
king's writ, which the clergy w^onld by no means endure; for 
they would not consent that the pitnee had any ecclesiastical 
authority to convene synods, but tlu y allow'ed the king’s writ to 
be a motive for the archbishop to corsvene, if he agreed in judg¬ 
ment with the king. 

And from henceforward, instead of making one state of the 
kingdom, as the king designed, they composed two ecclesiastical 
synods, under the summons of each of the archbishops; and 
being forced into those two synods before mentioned, they sat, 
and made canons by which each respective province was bound, 
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and gave aids and taxes to the king. But the archbishop of 
(/aiiterbury's clergy, and that of York, assembled each in their 
own province; and the king gratified the archbishops, by suf¬ 
fering this new body of convocation to be formed in the nature 
of a parliament. The archbishop sat as king; his suifragans 
sat in the upj)er house, as his peers; the deans, archdeacons, 
and the proctor for the chaj)ter, represented the burghers ; and 
the two proctors for the clergy, the knights of the shire. And 
so this bo<iy, instead of being one of the estates as the king de¬ 
signed, became an ecclesiastical parliament, to make laws, and 
to tax the possessions of the church. Gitb. Excli. ch. 4. 

But although they thus sat as a parHament, and made laws 
for the church, yet they did not make a part of the parliament 
properly so called. Sonietimes indeed the lords, and sometimes 
the commons, were wont to send to the convocation for some of 
their body to give them advice in spiritual matters; but still this 
was only by way of advice: I'or the parliament have always in- C !) 
sisted, that their laws, by their own natural force, bind the clergy; 
as the laws of all Christian princes ditl in the first ages of the 
church. Gilb. Ex(h. 60. » 

And even the convocation tax ditl always pass both houses of 
parliament; since it could not bind as a law, till it bad the con¬ 
sent of the legislature. Gilb. Exch. 197. 

Even so in the Saxon times, if the subject of any laws was for 
the outward peace and temporal government of the church; 
such laws wore properly ordained by the king and his great 
council of clergy and laity intermixed, as our acts [of parliament 
are still inrule. Bat if there was any <loclrine to be tried, or any 
exercise of pure discipline to be relbrmcd, then the clergy of 
the great council departed into a separate synod, and there 
jteted as the proper judges. Only when tliey had thus provided 
for the stale of religion, they brought their canons from the 
synod to the great council, to be ratified by the king, with the 
advice of his great men, and so made the constitutions of the 
church to be laws of the realm.-And the Norman revo¬ 


lution made no change in this respect. Ken. Eccl. Syn. 149. 

5. 'riius the case stood, when the act of submission^ 25 H, 8. The .-wt of 
c. 19. was made; by which it is enacted us followeth : Where the 
king’s humble and obedient subjects the clergy of this realm of nen. sT 
England, Juive not only acknowledged, according to the truth, 
that the convocation of the same clergy is, always hath been 
and ought to be assembletl only by the king’s writ; but also 
submitting themselves to the king’s majesty, have promised in 
vcrJ)o saeerdotii that they will never from henceforth presume to 
attempt, allege, claim, or put in ure, enact, prouiulge, or exe¬ 


cute any new canons, constitutions, ordinances, provincial, or 
other, or by whatsoever name they shall be called, in the con- 
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vocation, unless the king’s most royal assent and licence may 
to them be had, to make, promulge, and execute the same, and 
that his majesty do give his most royal assent and authority in 
that behalf; It is therefore enacted, according to the said sub¬ 
mission, tliat they nor any of them shall presume to attempt, 
allege, claim, or put in ure any constitutions or ordinances 
provincial, by whatsoever name or names they may be calletl, 
in their convocations in time coming (which always shall be as¬ 
sembled by authority of the king’s writ); unless the same clergy 
may have the king’s most royal assent and licence, to make, 
promulge, and execute such canons, constitutions, and or- 
C 25 ] dinanccs, provincial oi» synodal: upon pain of every one of 
the said clergy doing contrary to this act, and being thei'eof 
convict to sufer imprisonment, and make line at the king’s 
will. 

Accordingly, T. 8 Ja. It was resolved upon this statute, by 
the two chiel-jiistices and iJivers other justices, at a committee 
before the lords in parliament; I. That a convocjilion cannot 
assemble at their convocation without tlic assent of the king. 
2. That after Isiieir assembly they cannot confer, to constitute 
any canons without licence of the king. 3. When they upon 
conference conclude any canons, yet they cannot execute any of 
their canons without the royal assent. 4. That they cannot 
execute any after the royal assent, but with these four limitations: 
(1) that they be not against the prerogative of the king; nor (2) 
against the common law,; nor (3) against any statute law; nor 
(i) against any custom of the realm. All which appearetli by 
the said statute: And this (Coke says) w’as but an affirmance of 
what was before the said statute; for it was held before, that if a 
canon be against the law of the land, the bishop ought to obey 
the commandment of the king, according to the law of the land. 

] 2 Co. 72., and sec per 3J.21 Ed. 4. 45. b. 

And therefore by this act, the clergy being restrained from 
making any canons or constitutions in their convocations with¬ 
out the king’s licence, the power as to this particular, which was 
betbre lodged in the hands of the metropolitan (c), is now put 
into the hands of the king, who, having by authority of his writ, 
commanded the archbishops to summon them for state purposes 
(as the tenor of his writ shews), has it now in his own breast 
whether he will let them act at all as a church synod or no. 
They are a convocation by the writ of summons, but a 
council properly speaking they are not, nor can they legally 
act as such till they have obtained the king’s licence so to do. 
Wake: ut supra. 

Election. 6. Only parsons, vicars, and pcipetual curates, are capable of 


(c) Contra, Foster’s Examination of the Codex, 133, 134. 
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giving their votes in chusing prpctors for the diocesan clergy. 

Johns. ISO. 

If any member of the convocation, who is a proctor, dies; the 
archbishop issues his mandate to the bishop of tliat diocese to 
elect another; and this by virtue of the power inherent in him 
to summon his suffragan bisho))s ;• who being to obey him in all 
things lawful and honest, and the clergy their bishop in the like 
manner, they by that command make an,election to supply the (T ^6 J 
place of one of their proctors. Gi76. Exch. ^8, 59. 

7. In the province of Canterbury there are only two proctors Number, 
returned for each diocese; in those dioceses where there are 
several archdeaconries, two are nominated by the clergy of each 
archdeaconry; and out of these, two arc chosen to serve as 
proctors tor the whole diocese. But in the province of York, 

two j)roctors are sent to convocation for every archdeaconry; 
otherwise the number would be so •small, as scarce to deserve 
the name of a provincial synod. By this means it comes to 
ptiss, that the parochial clergy have as great an interest in convo¬ 
cation there, as the cathedral clergy. Whereas in the province 
of Canterbury, the lower liousi' of convocatipn consisteth of 
twenty-two deans (taking in Westminster and Windsor), twonty- 
foijr proctors of tlie chapters, fifty-three archdeacons, in the 
whole niiiety-ninc of the cathedral clergy; and there are but at • 
the same time forty-four proctors I’or the ptirochial clergy. 

Johns. ISO. JValcc 34. 

8. Anciently the lower clergy sat in the same house with tlie Two 
bishops; and in the province of YoiTi, tlie bishojis and other 
clergy do sit in the same house still. Johns. 149. 

But in the pi*ovince of Canterbury (as hath been said), they 
consist of two houses; the upper house, where the archbishop 
and bishops sit; and the lower hou!;je, where the rest do sit. 

4 Imt. 322. 

And as there arc two houses of convocation, so there are two 
prolocutors, one of the bishops of the higher house, ciiosen by 
that house: another of the lower house, and presented to the 
bishops, for their prolocutor. 4 Insi. 323. 

9.. By the statute of 8 Ilm. 6. c. I. Because the prelates and Privilege, 
clergy of the realm called to the convocation, afld that servants 
and familiars that come witli them to such convocation, often¬ 
times be mrested, molested, and in(}uieted; our lord tlie king, 
willing to provide for the security and quietness of the said pre¬ 
lates and clergy, at the supplication of the same jirelates and 
clergy, and by the consent of the great men and commons of .the 
realm, hath ordained and established, that all the clergy here¬ 
after to be called to the convocation by the king’s writ, and their 
servants and familiars, shall for ever hereafter fully use and 

c 4 
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enjoy such liberty or defence in coming, tarrying, and returning, 
as the great men and commonalty of the realm, called or to be 
called to the king^s parliament, do enjoy, and were wont to enjoy, 
or in time to come ought to enjoy. 

And in the journals of the house of lords, we find several 
applications to their lordships for redress in cases, where this 
liberty of the convocation clergy hath been invaded ; which their 
}ordshl})s have accordingly granted. GiAs, 931. 

10. In convocation, those who are absent, by leave or conniv¬ 
ance, are allowed to vote by proxy; and the bishops who hold 
lesser dignities in commendam, can constitute any person that is 
member of the lower house, to vote there as their proxy, I'or 
such deaneries or archdeaconries as they holt! by commendam. 
Johns. 142. 

11. Caji. 139. Whosoever shall affirm, that the sacred synod 
of this nation in the name of Christ, and by the king^s authority 
assembled, is not the true clnirch of England by repi eseiitation ; 
let him be excommunicated, and not restored until he repent 
and publicly revoke that his wicked error. 

Can. 140. Whosoever shall affirm, that no manner of person, 
cither of the clergy or laity, not being themselves particularly 
assembled in tlie said sacred synod, are to be subject to ihe 
decrees thereof in causes ecclesiastical (made and ratified by the 
king^s supreme authority) as not having given their voices unto 
them; let him be excommunicated, and not restored until he 
repent and publicly revoke that his wicked error. 

Caw. 141. Whosoever shall affirm, that the sacred synod 
assembled as aforesaid, was a company of such persons as did 
conspire together against godly and religious professors of the 
gospel, and that therefore both they and their proceedings, in 
making of canons and constitutions in causes ecclesiastical by the 
king’s authority as aforesaid, ought to be despised and con¬ 
temned, the same being ratified, confirmed, and injoined, by the 
said legal power, supremacy, and authority; let them be excopm- 
municated, and not restored until they repent and publicly 
revoke tliat their wicked error. 

12. Lord Coke says, a convocation may make constitutions, 
by which those of the spiritualty shall be bound, lor this, that 
they all, either by representation or in person, are present; but 
not the temporally. 12 Co. 73. 

And in the case of Matthews and liurdett, H. 1 Ami. In the 
primitive cfaurch, the laity were present at ail synods. When 
the empire became Christian, no canon was made without the 
emperor’s consent. The emperor’s consent included that of the 
people; he having in himself the whole legislative power, which 
our kings have not. Therefore, if the king and cler^ make a 
canon, it binds the clergy in re ecclesiaslica, but it doth not bind 
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laymen y they ore not represented in convocation, their consent 
being neither given nor asked. 2 SaVc. 4 i 2. 

And ill Cox\ case, M» 1700. By Wright lord keeper: The 
canons of a convocation do not bind the laity without an act of 
parliament. 1 Peere W, 32* 

And finally, in the case of Middleton and Crafty M. 10 Geo. 2. 
it was determined by the unanimous resolution of the court of 
king’s bench, that sucli canons do not yroprio vigore bind the 
laity. Stt\ 1056. , 

13. I'lie convocation can do nothing against the law of the Nura^uiiist 
land, for no jiart of the law, be it common law, or statute law of 
law, can be abrogated or altered without act of parliament. **“**“" * 

12 Co. 73. 

And by the statute of 25 H. 8. c. 19. it is provided, that no 
canons, constitutions, or ordinances shall be made, or put in 
execution within this realm, by authority of the convocation of 
the clergy, wiiich shall be contrariant or repugnant to the 
king’s prerogative royal, or the customs, laws, or statutes of this 
realm, (d) 

14. By the 24 //. 8. c. 12. (concerning appeals) it is enacted, Apiwal tu 
that in all causes testamentary, matrimonial, or of tithes, depend- 

ing in the ecclesiastical courts, which shall touch the king, the 
party grievetl may aj){)eal to the upper house of convocation, 
being tlien convocate by the king’s writ, or next ensuing, within 
the province; so that such appeal be taken by the party grieved 
within fifteen days next after judgment given: and that deter¬ 
mination shall be final, so as that the matter so determined shall 
never after come in question and debate, to be examined in any 
other court. 

15. I’he convocation usually continueth during the time of Continu- 
parliament; but as Dr. Warner observes, the parlimneiit and ance. 
convocation are separate bodies, independent on one another, 

and called together by diflererit writs; and therefore the disso¬ 
lution of the parliament doth not necessarily, or in any respect, 
dissolve the convocation; so that they may continue to sit longer 
than the parliament if the king pleases. 2 Warn. 535. 

16. Finally, the clergy having continued to tax themselves in Tlicir de¬ 
convocation as aforesaid, tliese assemblies were fegularly kept up 

till the act of the 13 C. 2. c. 4. was passed, when the clergy gave C 29 ] 
their last subsidy; it being then judgecl more advantageous to 
continue the taxing them by way of a land tax and poll tax, as 
it had been in the time of the long parliament during the civil 
wars. Gilb. Exch. 56. 

And in the year 1664, by a private agreement between Shel- 

(d) This statute was declaratory of the old comaiou law. VI Rep. 

72- 1 Bl. Com. 279. See 21 Ed. 4. 45. b. 
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don archbishop ami the {aid chaijpellor Clarendon and other 
the king’s ministers, it was conclndbd, that the clergy should 
silently wave the privileges of taxing their own body, and permit 
themselves to be included in the money bills prepared by the 
commons. And this hath made convocations unnecessary to the 
crown, and inconsiderable in themselves, 2 Warn. 611, 612. 

Apd since that time the clergy have been allowed to vote in 
chusing knights of the shire, as other freeholders, which in 
former times they did not. Johns. 150. Dalt. Shei', SSI-. 

And from that tunc the convocation hath never passed any 
synodical act; and from thenceforth until the j'car 1700, for the 
most part they were only called, and very rarely did so much as 
meet together in a full body, and with the usual solemnity. It 
is true that during the remainder of king Charles the Second’s 
reign, when the office of prohjcutor was void by death or pro¬ 
motion, so many of the lower house came together as were 
thought sufficient to chuse U new one; and those members that 
were about the tow'ii commonly met, during parliament, once a 
week, had prayers read, and were formally continued till the 
parliament was dissolved, and the convocation together with it. 
And in king James the Second’s time, the writs issued out of 
course, but the members did not meet. In the year 1689, after 
die accession of king William and queen Mary to the throne, a 
convocation was not only called, but began to sit in due form; 
but their resolutions came to nothing. And from thence till the 
year 1700, they were only called, but did not meet: but in that 
year, and ever since, at tlfe meeting of tlm ))arnament, the con¬ 
vocation of the clergy hath likewise been solemnly opened, and 
the lower clergy have been permitted to form themselves into a 
house, and to chuse their i)rolocutor; nor have they been finally 
dismissed so soon as that solemnity was over, but continued 
from time to time, till the parliament hath broke up or been 
dissolved. And now ’it seems tti be agreed, that they are of 
f 30 j right to be assembled concurrently with parliaments, and may 
act and jiroceetl as provincial councils, whep his majesty in his 
royal wisdom shall judge it expedient. Johns, l l-l, 2, 3. 


Cope. 

(JOVE significth in general a canopy, or vaulted covering; 

and from thence seemeth to have been transferred to denote 
that vestment of the priests, which covercth the back and 
slioulders. 
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CoroUp. 

A Corody is an allowance of meat, bread, drink, money, cloth- 
ingy lodging, and such like necessaries for sustenance. 
Tams of the 

It is sometimes certain, where the certainty of tilings is set 
down; sometimes uncertain, where the certainty is not set down. 
Id. 

Some corodies began by grant made by fine man to another; 
and some m-e of common right, as every founder of abbies or 
religious houses had authority to assign such in the said houses 
for such persons as he should appoint." Id. • 

Corodies are turned into pensions and money at this day. 
Wood, h. 2. c. 2. 

€ov0e present* Set fpowwnrpt 
Counctlt See 


[C6rporation. 

17C-CLESIASTICAL corporations are, where the members 
that compose them are entirely spiritual persons ; such as 
bishops, certain deans and prebendaries, all archdeacons, parsons, 
and vicars, which are sole corporatitjns: deans and chapters at 
jiresent, and formerly prior and convent, abbot and monks, and 
the like bodies ag<frrifntr. 1 Bln. Comm. -tTO. The parson is 
a corporation for taking land for tlie benefit of the church, as 
the churchwardens are lor personal things. Att. Gen. v, Roper, 
2 P. Wms. 125.] 


Courts. 

THIS title treateth only of the jurisdiction of the ecclesiastical 
or Christian courts in general | the law ccuicerniug the sc- 
veiT.l particulars, is inserted under the respective titles : as con- 
.cerning the scveial kinds of courts, imder the titles, consistory, 
convocation, visitation, afvhcs, audience, preroptative, faculty, pe¬ 
culiar; conceruing the officers, under the titles archdeacon, 
chancellor, commissary, vicar gena'al, official, mtrogate, advocate, 
regista', proctor, apparitor; concerning the practice and manner 
of proceeding under the titles caveat, libel, citation, evidence, 
sentence, fees, appeal, jn'ohibition, consnUalion; concerning the 
Judgment and execution of the sentence, under the titles penance. 
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suspetuimt excommunictUion^ interdict, dep'ivaiion, degradation, 
sequestration; nncl such like.. 

I. For the first three hundred years after Christ, the dis¬ 
tinction of ecclesiastical or spiritual causes, in point of jurisdic¬ 
tion, did not begin; ibr at that time no such disliiictiou was 
heard of in the Christian world; for the causes of testaments, 
matrimony, bastardy, adultery, and the rest, which are called 
ecclesiastical or spiritual causes, were merely civil, and deter¬ 
mined by the rules gf the civil law', and subject only to the juris¬ 
diction of the civil magistrate. But after the emperors were 
become Christian, out of a zeal and desire they had to grace and 
honour th^* learned and godly bishops of that time, they were 
pleased to single out certain special causes, wherein they granted 
jurisdiction to bishops; namely, in cases of tithes, because }>aid 
to men of the church; in causes of matrimony, because mar¬ 
riages were for the most part solemnized in the church; in 
causes testamentary, because testaments w'ere many times made 
m extremis, when churchmen were present giving spiritual com¬ 
fort to the testator, and therefore they were thought the fittest 
persons to take the probates of .such testaments; and so of the 
rest. Yet these bishops did not then proceed in these causes 
according to the canons and decrees of the church, (for the 
canon law was not then made,) but according to the rules of the 
imperial law, anti as the civil magistrate proceeded in other 
causes. Dav. .9.5. 

2. Accordingly 5u this kingdom, in the Saxon times, before 
the Norman conque.)t, there was no distinction of jurisdictions; 
but ail matters, as well spiritual as temporal, were determined 
in the county court called tlic shcrilf’s tourn, where the bishop 
and earl (or in his absence the sheriff) sat togetlier; or else in 
the hundred court, which was held in like manner before the lord 
of the huntlred and ecclesiastical judge. Exaniin, of the scheme 
(f ch, pffwAtj. Duck.‘SOI. 1 JVarn.‘2T i>. 2 Still. 14.: God. 96. 

Johns. 246. 

For the ecclesiastical olficers took their liinits of jurisdiction, 
from a like extent of the civil powers. Most of the old Saxon 
btshupricks were oi equal bounds with the distinct kingdoms. 
The archdeacoiftrie-s, when first settled into local districts, were 
commonly fitted to the respective counties. And rural deaneries, 
before the conquest, were correspondent to the political tithings. 
Their spiritual courts were held, wiUi a like reference to the 
administration of civil justice. The synods of each province 
and diocese were held at the discretion of the metropolitan and 
the bishop, tis great councils at the pleasure of the prince. The 
visitations were first united to the civil inquisitions in each 
county; and afterwards, when the courts of the earl and bi.shop 
were se{)arated, yet still the visitations were held like the sheriff’s 
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tourns twice a year, and like them too after Easter and Michael¬ 
mas, and still with nearer likeness the greater of them was at 
Easter. The rural chapters were also held like the irtferior 
courts of the hundred, every three weeks; then, and like them 
too, they were changed into monthly, and ut last into quarterly 
meetings. Nay, and a prime visitation was held commonly, like 
the prime folcinote or sherifl‘’s tourn on the very calends of May. 

Ken. Eccl. Si/n. 233, 4. 

And accordingly Sir Henry Spehuan •observes, that the 
bishop and the earl sat together i^ one court, and heard jointly 
the causes of church and commonwealth; as they yet do in 
parliament. And as the bishop liad# twice in the year two 
general synods, wherein all the clergy of his diocese of all sorts 
were bound to resort for matters coficerning the church; so.also 
there was twice in the year a general assembly of all the shire 
for matters concerning the commoifwealtli, wherein without ex¬ 
ception all kinds of estates were required to be present; dukes, 
earls, barons, and so downward of the laity; and especially the 
bishop of that diocese among the clergy, For in those days the 
temporal lords did often sit in synods with tlie bishops, and-the 
bishops in like manner hi the courts of the temporalty, and 
were therein not only necessary, but the principal judges them¬ 
selves. Thus by the laws of king Canutus, “ the shyre-gemot 
(for so the Saxons called this assembly of the whole shii’ej. shall 
be kejit twice a year and oltener if need require, wherein the 
bishop and the alderman of the shir^ shall he present, the one 
to teach the laws of God, the other the law of the land.” 

And among the laws of king Henry the First, it is ordained; 

“ first, let the laws of true Christianity (which we call the eccle- [ 33 3 
siastical) be fully executed with due satisfaettion; then let.the 
pleas concerning the king lie dealt with; niul lastly, those be¬ 
tween party and party : and whomsoever the church synod shall 
find at variance, let them either make accord between them in 
love, or sequester them by their sciiteiice of excommunication.” 
Whereby it appearcth, that ecclesiastical causes were at that 
time under the cognizance of this court. But these, lie says, 
he takes to be such ecclesiastical causes, as were grounded upon 
the ecclesiastical laws made by the kings thSmselves for the 
government of the church (for many such there were in almost 
every king’s reign j, and not for matters rising out of the Roman 
canons which haply were determinable only before the bishop 
and his ministers. — And the bishop first gave a solemn charge 
to the people touching ecclesiastical matters, opening unto them 
the rights and reverence of tlie church, and their duty therein 
towards God and the king, according to the word of God. 

Then the alderman in like manner related unto them the laws 
of the land, and their duty towards God, the king, and com- 
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monweahb, according to the rule und tenure thereof. Reliquite 
Spelm. IS, S3, 54>. 

3, The separation of the ecclesiastical from the temporal 
courts, was made by William the Conqueror. And as from 
thence we are to date this great alteration in our constftution: it 
is judged necessary to recite the charter of separation verbatim; 
whidi is as followeth: 

“ WiLLiELMUs, Dei gratia, rex Anglonim, R. Bainardo et 
G. de Magnavilla, et P. de Valoines, caeterisque meis fidelibus 
de Essex et Herttbrdschire et de Middlesex, salutem. Sciatis 
VOS omnes, et cseteri mei iideles qui in Anglia manent, quod 
episcopales l^es, quae non bene, nec secundum sanctorum cano>- 
num praecept^ usque ad mea tempora in regno Angloruin 
fueruntjcommuni concilio et concilio archiepiscoporum [ineoruni] 
et [caeterorum («?)] episcoporum, et abbatum, et omnium princi- 
{Mum regni mei, emendandas judicavi. Proptcrea mando, et 
regia auctoritate preecipio, ut nullus episcopius, vel archidiaconus, 
de leglbus episcopalibus amplius in Hundret placita teneant; 
nec causam quae ad regimen animarum pertinet, ad judicium 
secularium homkium adducant: sed quicunque secundum epis¬ 
copales leges, de quacunque causa vel* culpa interpellatus fuerit, 
ad locum quern ad hoc episcopus elegerit, et nominaverit, veniat; 
ibique de causa vel culpa sua respondeat, et non secundum 
Hundret, sed secundum canones et episcopales leges, et rectum 
Deo et episcopo suo faciat. Si vero aliquis, per superbiam 
eiutus, ad justitiam episcopalem venire contempserit, et noluerit; 
vocetur semel, et secundo, et tertio : Quod si nec sic ad emenda- 
tionem venerit, excommunicetiir; et si opus fuerit ad hoc 
vindicandum, fortitudo et justitia regis vel vicecoinitis adhibea- 
tiir: llle antem qui vocatus ad justitiam episcopi venire noluerit, 
pro unaquaque vocatione legem episcopalem emendabit. Hoc 
etiam defendo, ct mea auctoritate interdico, ne ullus vicecomes 
aut praepositus, seu minister regis, nec aliquis laicus homo, dc 
legibus quae ad ppiscopum pertinent, se intromittat; n<aliquis 
laicus homo alium hominem sine justitia episcopi ad judicium 
adducat: Judicium vero in iiullo loco portetur, nisi in episcopal! 
sede, aut in illo loco, quern episcopus ad hoc constituent.’* 
SpBlm. V. 2. p. f4-. (g) 

(e) Wilkin’s Leg. Avg* Sax, 292. 

{g) William, by the grace of God king of the English, to 
R.^iiiiard, and G. De Magnavilla and P. Dc Valoines, and to my 
other liege men of Essex and Hertfordshire and of Middlesex, health. 
Know ye all and other my liege men who dwell in England, that 
the episcopal laws which have not been well (administered) nor ac¬ 
cording to the precepts of the holy canons, up to my time, in the 
kingdom of England, 1 have thought fit to have amended in a com¬ 
mon council and council of my archbishops and other bishops and 
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This dmrtcr, Mr. Selden says, was recited In tt close roll of 
king Rlchhrd the Secdntlj arid then confirmetl. Stf. d68. 

4. For upon the conquest tnade by the Normans, the pope Papai in- 
took the oi)portunity to usUrp upon the liberties of the crown of croaeh- 
England. For the conqueror came in with the pope’s banner, 
ami under it wo?i the battle. Whereupon the pope sent two. quest, 
legates into England, with Whom the cont[ueror called n synod, 
deposed StigaJid archbishop of Canterbut'y, because he had not 
purchased his pall from Home, and displaced nimiy bishops and 
abbots to make room for his Normans. This admission of the 
pope’s legates, first led the way to his usurped jurisdiction in 
England; yet no decrees passed or weroiput in execution, touch¬ 
ing matters ecclesiastical, without the royal assent ; nor would 
the king submit himself in point of fealty to the pope, as appeam 
by his epistle to Gregory the Sevetitli. Yet in his next succ^- 
sor’s time, namely, in the time of kiifg William liufiis, the popa 
by Ansehne, archbishop of CanteA)iiry, attempted to diHw 
aj)pe!ils to Home, but prevailed not. Upon this occasion it was» 
that the king told Aiiseline, that none of his bishops ought to be 
.subject to the pope, but the pojie himself ought to be subject to 
the emperor; and that the king of England had the same 
absolute liberty in JiLs dominions, as the emperor had in the 
empire. Yet in the time of the next king, to wit, king Henry 
the First, the pope usurped the j>atronage and doiiatioii of 

abbots, and all the principal men oi'iny kingdom. I therefore order 
and by royal authority cnnimand that no bishop or archdeacon 
longer liuld pleas of the laws episcopal in the hundred, or draw a 
cause M’hicii belongs to the goveninicnt of souls to the judgment of 
secular men: but whosoever shall be questioned, according to the 
episcopal laws, touching any cause or fault whatsoever, let him come 
to a place which the bishop for this shall have chosen and named, 
and there Jet him answer touching his cause or fault; and not ac¬ 
cording to the hundred, but according to the canons and episcopal 
laws, let him do right both to God and hiS bishop. But if any one 
elated through pride shall have contemned or I'efused to come to 
the episcopal JurisdictiQn, let him be summoned once and a second 
and third time; and if he shall not then come to make amends, let 
him be excommunicated. And if need shall be tit enforce this, let 
the power and jurisdiction of the king or sheriff be resorted to: and 
he who having been summoned to the jurisdiction of the bishop 
shall have refused to come, shall make amends to the episcopal Jaw 
for every summons. This also I forbid and by ray authority inter¬ 
dict, that no sheriff or reeve or officer of the king, nor any layman, 
do intermeddle with the laws which belong to the bishop, nor any 
lavman to draw another hian to judgment except by the jurisdiction 
of the bishop; and' let judgment be given in no^ place but in the 
episcopal seat, or in that place which the bisliiq) for this shall have 
appointed. 
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bishoprics,, and of all other benefices ecdesiasticai. 4 which 
time Anselme tol4 the king, that the patronage and intresfitare of 
bishops was not his right, because pope Urban had lately made 
a decree, that no lay person should give any ecclesiastical 
benefice. And after this, at a synod held at London, in the 
year 1107, a decree was made, unto which the king assented 
(saith Matthew Paris), that from thenceforth no person shcmld be 
invested in a bishopric by the giving of a ring and pastoral staff 
(as bad been before;), nor by any lay hand. Hereupon the pope 
granted, that the archbishop of Canterbury for the time being 
should be for ever legaimnatm : and Anselme for the honour of 
his see, obtained, that die archbishop of Canterbury should in 
all general councils sit at the pope’s foot, as altei'ius orbis -papa, 
or pope of this part of the world. Yet after Anselme’s death, 
this same king gave the archbishopric of Canterbury to Rodolph 
bishop of London, and invested him by the ring and pastoral 
staff; and this, because the‘succeeding popes had broken pope 
Urban’s promise, touching the not sending of legates into £ng~ 
( 30 J land, unless the king should require it. And in the time of tlie 
next succeeding king, to wit, king Stephen, the pope gained 
appieals to the court of Rome; for ia a synod at London, con¬ 
vened by Henry bishop of Winchester the pope’s legate, it was 
decreed, that appeals should be made from provincial councils 
to tlie pope; before which time, appeals to Rome were not in 
use. Thus did the pope usurp three main points of jurisdiction, 
upon three several kings after the conquest (for of king William 
Rufus he could gain nothing), viz. upon the Conqueror, the 
sending of the legates or commissioners to hear and determine 
ecclesiastical causes; upon Henry the First, the donation and 
investiture of bishoprics and other benefices; and upon king 
Stephen, the appeals to the court of Rome. And in the time of 
king Henry the Second, the pope claimed exemption of clerks 
from the secular power. And, finally, in the time of king John, 
he took the crown from oft' the king’s head, and compelled him 
to accept his kingdom from the pope’s donation. 

Opposed 5. Nevertheless all this obtained not widiout violent struggle 
futes of^ aud opposition: aiKl this caused the statutes of provisors to be 
proTiwrs. made, in the reigns of king Edward the Third and king Richard 
the Second. By the former of which, (namely, the statute of the 
27 3. c. 1.) it is enacted as followeth: , 

Because it is shewed to our lord the king, by the grievous 
and clamorous complaints of the great men and commons of the 
realm, how that divers of the people be drawn out of the realm, 
to answer of things whereof the cognizance pertaineth* tt> the 
king’s court; and also that the judgments given in the, same 
court be impeached in another court, in prejudice and disherison 
of our lord the king aud of his crown, and of all the. people of 
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Ims said realtn, and tti the undoing and destruction of-the com- 
mon law of the same realm at all times used: Whereupon, upon 
good deliberation had with the great men and other men of his 
said council, it is assented and accorded, that all the people of 
the king’s ligeance of what condition that they be,‘ which shall 
draw any out of the realm in plea, whereof the cognizance per- 
taineth to the king’s court, or of things whereof judgments be 
given in the king’s court, or which do sue in anif other court 
to defeat or impeach the judgments given ki the king’s court, 
shall have a day, containing a space of tw(j months, by warning 
to be made to them, to appear before the king and his coinidt, 
or in his chancery, or before the king’s justices of the one bench 
or the other, or before other the king’s justices, which to the 
same shall be dtipiited, to answer in their proper |K*rsons to the 
king, of the contempt done in this behalf. And if they come 
not at the said day in their proper*person to be at the law: 
they, their procurators, attornies, executors, notaries, and niaift- L 37 ] 
tainers, shall from that day f(>rth be put out of the king’s protec¬ 
tion, tlieir Lands and goods forfeit to the king, and their bodies 
wlieresoever they may be found shall lx; taken and imprisofted 
and ransomed at the king’.4 will, and upon the same a writ shall 
be made to take them by their bodies, and to seize their lands, 
goods, and possessions, into the king’s hands; and if it be 
returned that they be not found, they sljall be put in exigent and 
outlawed. Provided, that at what time they come before they 
be outlawed, and will yield them to the king’s prison to be justi¬ 
fied by the law, atul to receive that wiiich the court shall award 
in this behalf^ they shall be thereto received; the forfeiture of 
lands and goods abiding in tlieir force, if they do not yield them 
within the said tw'o months as is aforesaid. 

And by the other statute, niz. tSRic.Q. c.5. (which the 
pope (3) called cxecrahile siafutum^ and the passing thereof fiedmi 
et turpe Jacinus) it is enacted, that if any shall purchase or 
pursue, or cause to be purchased or pursued, in the court of 
Rome, or elsewhere, any translations of prelates, processes, sen¬ 
tences of excommunication, bulls, instruments, or any other 
things whatsoever which touch the king, against him, his crown, 
and his regality, or his realm; and they which bring within the 
realm or them receive, or make thereof notification, or any other 
execution whatsoever, within the said realm or without; they, 
their notaries, procurators, maintainers, abettors, faiitors, and 
counsellors, shall be put out of the king’s protection, and their 
lands and goods forfeited to the king, and they shall be attiiclie<i 
by their bodies if they may be found, and brought before the 
king and his council, there to answer to the cases aforesaid, or 


13^ Martin V. in (J Hen, VI. A.D. 1- Bla. Cum. 114. 
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process shall be made against them by prmnunire Jhcim^ in 
manner as it is contained in other statutes of provisors; and 
other which do sue in any other court) in derogation of the 
regality of our lord the king. 

^ley are called other courts (lord Coke says), either because 
they proceed by the rules of otlier laws, as by the canon or civil 
law; or by other trials tliau the common law doth warrant. 
For the trial warranted by the law of England for matters of 
fact, is by verdict of twelve men before the judges of die common 
law, of matters pertaining to the common law, and not upon 
examination of witnesses in any court of equity. So as those 
offun' courts are either stich as are governed by other lawst or 
such as draw the party to auother kind of trial. 3 Imt, 120. 

And where the statute of the 16 R. 2. saith, “ in the court of 
Rome or elsewheref (although it may seem to be meant and 
conceived of the {lUiccs of re'fnove which tlie popes used in those 
C ] clays, being sometimes at Rome, in Italy, sometimes at Avignon, 
in France, sometimes in other places, as by the date of the bulls 
and other proceedings in that age may be seen:) yet this expres¬ 
sion, he saith, doth include also tlie ecclesiastical and other 
courts within this realm, for matters wdiich belong to the cogni¬ 
zance of the common law; as where a bishop deprives an in¬ 
cumbent of a donative: or excommunicates a man for hunting 
in his parks; or where commissioners of sewers imprison a man 
for not releasing a judgment at law. 3 Inst. 120. Rid. 167. 
1 Haiv. 51. 

But it seemeth, that the suit in these courts, for a matter 
which appears not by tho libel itself, but only by the defendant’s 
plea, or other matter subsequent to be of temporal cognizance (as 
where a plaintiff libels for tithes, ■ and the defendant pleads that 
they were severed from the nine parts, by which they become a 
lay fee), is not within the statute, because it appears not that either 
the plaintiff or the judge knew that they were served. 1 Haw. 52. 
Abolished 6. Atterwurcls (upon the dawn of the reformation) by the 
of statute of the 24? Heti.S. r. 12. it is recited as followeth; Where 

Heii^ Ae divers sundry old autbeulic histories and chronicles, it is 
Kij^hth; manifestly declared and expressed that this realm of England is 
Wn r^de empire, and so hath been accepted in the world, governed by 

Glared to be supreme head and king, having dignity and royal estate of 
the supreme the imfierial crown of the same; unto whom a body politic dom- 
fountohfof ° degrees of people, divided in terms and by 

urisdiciion. of spiritualty and temporally, been bounden and owen, to 

bear next to God, a natural and humble, obedience; he being 
also institute and furnished, by tlie gootlness and sufferance 0 (f 
Almighty God, with plenary, whole and entire power, pre¬ 
eminence, authority, prerogative, and jurisdiction, to render and 
( yield jMstice and final determination, to all manner 






ref^anCs or subjects within this, his realm, in all causes, matters, 
debates, and contentions, happening to occur, msurge, or begin 
within the limits thereof, without restraint or pi-ovocation to any 
foreign princes or potentates of the world; the body spiritual 
whereof having power, when any cause of the law divine luip- 
pencd to come in question, or of spiritual learning, that it wsis 
ileclared, interpreted, and shewed, by that part of the said body 
politic. Called the spiritualty, now being ^usually called the 
Cnglish church, wdiich alw'ays hath been reputed, aiul also found 
of that sort, that both for knowledge, integrity, and sufficiency of 
number, it hath always been thought, ipid is also at this hour, 
sufficient and meet of itself, without the intermeddling of any 
exterior person or persons, to declare and determine all such 
doubts, and to administer all such offices and duties, as to their 
rooms spiritual <loth appertain: for the due administration 
whereof, and to keep them from corruption and sinister affection, [ 39 ] 
the king’s most noble progenitors, and the antecessors of the 
nobles of this realm, have sufficiently endowed the said church, 
both with honour and jwssessions; and the laws temporal for 
trial of property of lands apt! goods, and for the conservation of 
tlie people of this realm, in unity and peace, without rapine or 
spoil, were and yet are administered, adjudged, and executed, 
by sundry judges and ministers of the other pai't of the said body 
politic, called the temporalty; and both their authorities and 
jurisdictions do conjoin together in the due administration of 
justice, the one to help the other. 

And accordingly, lord Coke, treating of the king’s ecclesias> 
tical laws, saith as fbllowcth: By the ancient law's of this realm, 
this kingdom of England is an absolute empire and monarchy, 
consisting of one head, which is the king, and of a body politic, 
compact, and compounded of many and almost infinite several 
and yet well agreeing members. All which the law' divideth 
into two general parts, that is to say, the clergy and laity, both 
of them next and immediately under God, subject and obedient 
to the head. Also the kingly head of this politic body, is 
instituted and furnished with plenary, and entire power, preroga¬ 
tive and jurisdiction, to render justice and righ^ to every part 
and member of this bod}', of what estate, degree, or calling 
soever, in all causes ecclesiastical or temporal; otherwise he 
should not be a head of the whole body. And as in temporal 
causes, the king by the mouth of his judges in his courts of 
justice, doth judge and determine the same by the tenqioral laws 
of England; so in causes ecclesiastical and spiritual, as namely, 
blasphemy, apostacy from Christianity, heresies, schisms, order¬ 
ing admissions, institutions of clerks, celebration of divine ser¬ 
vice, rights of matrimony, divorces, general bastardy, subtraction, 
aiWri^t of tithes, oblations, obventions, dilapidations, repara- 
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tion. of churches, probate pf testaments, administrations and 
accounts upon the same,,simony, incests, fornications, adulteries, 
solicitation of chastity, pensions, procurations, appeals in ecclesi¬ 
astical causes, commutation of penance, and others (the cogni¬ 
zance whereof belongeth not to the common laws of England), 
the same are to be determined and decided by ecclesiastical 
judges, according to the king’s ecclesiastical laws of this realm. 
For as the Romans, fetching divers laws lyom Athens, yet lujing 
approved and allowetl by the state there, called diem* notwith¬ 
standing, the civil law of the Romans; and as the Normans, 
borrowing all or most of their laws from England, yet styled 
40 ] them by the name of the laws or customs of Normandy; so 
albeit the kings of England tlerived their ecclesiastical laws from 
others, yet so many as were apjirovcd and allowed here, by and 
with a general consent, arc aptly, and riglitly called. The King’s 
ecclesiastical laws of England ; which, whosoever shall tlcny, lit; 
denieth that the king hath plenary power to deliver justice in all 
causes to all his subjects, or to punisli all crimes and oHeiices 
within his kingdom, for that the dccitliiig of matters so many 
and of so great importance, aTe not within the cognizance of the 
common laws; which to deny, doth Import that the king is no 
complete monarch, nor head of the w'hole and entire body of the 
realm. 5 Co. Coitvir/r'^ case. 


And certain it is (he saith in another place) that this kingdom 
hath been best governed, and peace anti tjuiet preserved, when 
both parties, that is, wIkmi the justices t)f the tem})oral courts, 
and the ecclesiastical judges, have kept themselves within their 
proper jurisdiction, without encroaching or usurping one upon 
another; and where such encroachments or usurpations have 
been made, they have been the seeds of great trouble anti incon¬ 
venience. 4 Insf. 321. 

And in the firearnble of the sfafn/i: of Hu; 2f» Hen. 8. c. 21. ii 
is recited^ that this realm, recognising no sujierior untler CJotl, 
but only the kmg, hath been anti is free from subjection to any 
man’s laws, but only to such as have been devised, made, and 
obtained within this realm, for the wealth of the same, or tt) 
sucli other, as b^ sufferance of tlie king and his progenittirs, the 
people of this'realm have taken at their liberty, by their own 
consent to be used amongst them, and have bound themselves 
by long use and custom to the i.bservance of the same, not «s to 
the observance of the laws of any foreign prince, jiotentate, or 
prelate, but as to the customed and ancient laws of tliis realm, 
originally established as laws of the same, by the said sufferanci^ 
consents, and custom, and none otherwise. 

And according liereiuito lord Hale saith, that neither the 
canon nor the civil law have any obligations as laws within this 
realm, upon any account that ihe popes or emperors liKide,those 
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laws, canons, ivscripts, or determinations,^ or because Jubtinian 
compiled their body of the civil law, and by his edicts confirmed 
and published the same as aiithcatical, or because this or that 
council or pope made those or these canons or decrees, or 
because Gratian or Gregory, or Boniface or Clement did (as 
much as in them lay) aumenticate this or that body of canons or 
ciHistitutions; for the king of England doth not recognize any 
for authority as superior or etjual to him in this kingdom, neither 
do any laws of the pope or emperor, as they are such, bind here: 
hut all the strength that either the papal or imperial laws have [ 41 3 
obtained in this kingdom, is t)nly because they have been received 
and adinilteil cither by the consent of •parliament, and so are 
part of the statute laws of the kingdom, or else by immemorial 
nstige and custom in some particular cases and courts, and no 
otherwise; and therefore, so far as such laws are received ami 
allowed of here, so far they obtain,’ and no farther; and the 
authority and force they have here is not founded on, or derived 
From themselves, for so they bind no more with us, than our laws 
bind in Home or Italy. But their authority is Ibuuded nterely 
on their being admirted and reccivetl by us, which alone gives 
them their authoritative essence, and qualifies their obligation. 
tInUfs Hist, of the Com. L. 27. 

And hence it is, that even in those courts where the use of 
those laws is indulged, according to that recej)tiou which liath 
been allowed; if they exceed the hounds of that reception by 
extending themselves to other matters than hath been allowed to 
them, or if those courts proceed according to that law, when it 
is controlled by the common law of the kingdom, the common 
law tloth and may prohibit and jjuni.sh them. And it will not 
Ih? a sufficient answer for them, to tell the king’s courts, that 
.lustiuiau or pope Gregory have decreed otherwise. For we are 
not bound by their decrees further, or otherwise, than as the 
kingdom here hath as it were transposed the same into the com¬ 
mon and municipal laws of the realm, either by admission ofj or 
by enacting the same, which is that alone which can make them 
of any force in Englaiul. lb. 28. 

But notwithstanding all this, it is well known, that this nation 
under the Romans was governed wholly by the civil law, for the 
space of u})wards of three hundred years; and this, long before 
llie Norman, Danish, or Saxon I'cvolutions. So that perhaps it 
may as justly be observed, that sonic parts of the civil law which 
are still in use within this realm, are the remains of the imcicnt 
Homan law, never from hence entirely abolished, as that other 
parts ot it have been admitted (or rather re-admitted) from time 
to tiine by the princes of this realm, as the study of the civil law 
prevailed, or as the eipiity and Justice of that law in certain cases 
merited the adoption Of the legislature. 

D v'j 
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Appoint- 7* Every bishop^ by his election and con^mation, even before 
went of consecration, hath ecclesiastical jurisdiction annexed to hia office, 
ti^7ccie- juAex ordinarim within his diocese; and divers abbots 
siasUcai anciently, and most archdeacons at this day, by us^e, have had 

courts. (.lie like jurisdiction, within certain limits apd precincts. Hold s 

of the Com. L. 30. 

bitioiir ” * By a constitution of archbishop Chichley it is enjoined as 

(G.4.)] follows; To remove the scandals brought upon the authority of 
C ] the church; we following the footsteps of the holy canons, do 
decree, that no clerk mariied^ nor bigavius^ nor layntan^ shall 
upon any pretence, in his own name or in the name of any other, 
exercise any spiritual jurisdiction; nor in causes of correction, 
where the proceedings are for the health ol' the soul, or where 
the judge proceedeth ex (ifficio, shall in any wise be a scribe or 
register, or keeper of the registry of such corrections: And if 
any ordinary inferior to the bishop or other person having eccle¬ 
siastical jurisdiction, shall admit or suffer any such person to 
exercise any such office as aforesaid, he shall be ipno facto sus¬ 
pended from the exercise of his office and jurisdiction, and from 
the entrance of the cimrch; and all ciUitions, processes, sentences, 
acts and other proceedings, had or made by such clerks married, 
bigaini, or laymen, shall ip$o facto incur the sentence of the 
greater excommunication. Lind. 128. 

But by the statute of the 87 H. 8. c. 17. it is thus enacted: In 
most humble wise shew' unto your highness, your most foithful, 
humble and obedient subjects, the lords spiritual and temporal, 
and the commons of this present parliament assembled, that 
where your most royal majesty is, and hath always justly been 
by the word of God, supreme head in earth of the church of 
lingland, and bath full power and authority to correct, punish, 
and repress all manner of Imresies, errors, vices, sins, abuses, 
idolatries, hypocrisies, and superstitions sprung and growing 
w'itUin the same, and to “xercise all other manner of jurisdictions, 
commonly called ecclesiastical jurisdiction (4); nevertheless the 
bishop of liomc and his adherents, minding utterly as much as 
in him lay, to abolish, obscure and delete such power, given by 
God to the princes of the earth, whereby they might gather and 
get to tht mselves the government and rule of the world, have in 
tlieir councils and synods provincial, made divers ordinances and 
constitutions, tliat no lay or married nuui sliould exercise any 


(4) The archbishop’s and bishop’s jurisdiction, as to punishment 
of offences, and bearing and determining causes, being derived from 
the crown, a bishop may make a layman his commissary, chan¬ 
cellor, or official (Walker v. Lamb^ Cro, Car. 258. Jones, 264. S.C.); 
or may officiate as judge in person. Bishop of St, David’s y.Lufiit 
r Salk. 134. 
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jurisdiotion ecdesiastkal, ilor «baU any judge or register in 
any court, commonly called ecclesiastical court, lest tl^r-false 
and usurped power, which they pretended and went abcmt to 
have in Chrises church should decay, wax vile, and of no 
reputation, as by the said councils and constitutions provincial 
appeareth, which standing and remaining in their effect, nM 
abolished by your grace’s laws, did soui^ to appear to make 
greatly for the said usurpeil power of the sajd bishop of Romts 
and to be directly repugnant to your majesty, as supreme head 
of the church and prerogative royal, your grace being a layman ; 
end albeit the said ordinances and constitutions, by a statute 
made in the five and twentieth year of your most noble reign be 
utterly abolished, frustrate and of none effect, yet because the 
contrary is not used nor put in practice by the archbishops, 
bishops, archdesicons, and other ecclesiastical persons, who have 
no manner of jurisdiction ecclesiastical, but by and from j'our 
royal majesty, it acldeth, or at least'nmy give occasion to some 
evil disposed persons to think the proceedings and censures 
ecclesiastical, made by your highness and your vicegerent officials, 
commissaries, judges, and visitators, being also lay and married 
men, to be of little or no effect; but, forasmuch as your majesty 
is the only and undoubted supreme head of the church of Eng- 
hvidi to whom by holy scripture all authority and power is 
wholly given to heiir and determine all manner of causes ecclesi¬ 
astical, and to correct vice and sin whatsoever, and to all such 
persons as your majesty shall appoint thereunto: In consideration 
thereof, as well fr>r the instructions of ignorant persons, as also 
to avoid the occasion of the oj)inion aforesaid, and the setting 
forth of your prerogative royal and supremacy, it may therefore 
please your highness, that it may be ordained and enacted by 
authority of this present parliament, that all and singular per¬ 
sons, as well lay as married, being doctors of the chill lirw^ law¬ 
fully create and made in any university, who shall be appointed 
to the office of chancellor, vicar general, commissary official, 
scribe, or register, may lawfully execute and exercise all manner 
of jurisdiction, commonly called ecclesiastical jurisdiction, and 
all censures and coercions appertaining, or in any wise belong¬ 
ing to the same, albeit such person or persons lie lay, marriecl, 
or unmarried, so that they be iloctors of the civil law, as is 
aforesaid; any law, constitution, or ordinance to the contrary 
notwithstanding. 

In the case of Walker and Sir tlohn Laimb^ T. 8 CV?r., one 
question was, whether the patent of the office of commissary to 
the plaintiffj who was a lay person, and not a doctor, but a 
bachelor only of the civil law, was good, or was restrained by 
Uiis statute. And as to that point, all the court conceived, the 
grant was good; for the statute doth not restrain any such 
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gnmt; and it ib but an affirmance of tiie common law, wiuire it 
was doubted if a lay or married ()erson might have such offices; 
and to avoid such doubts, this statute was made, which explains, 
that such grants were good enough; and it is but an affirnmtive 
statute, and there is no restriction therein: And although 
doctors of the law (though lay persons or married) shall have 
such offices, yet that is not any restriction that none others shall 
have them but doctors of the law; and the statute mentions as 
well registers and sp-ibes, as commissaries, and that a doctor crf‘ 
the law shall have those offices, yet in common experience, such 
r 'i t ■] persons as are merely lay and not doctors, have exercised such 
offices. Wherefore they resolved that the grant was well enough. 
Cro. Car. 258. (5) 

By Can. 127. No man shall be admitted a chancellor, com¬ 
missary, or official, to tixorcise any ecclesiastical juristlictioii, 
except he be of the full age of six and twentjj years at the least, 
anil one that is learmd in tfie civil and ecclesiastical lawSy and is 
at the least a jnastev oj'arts, or bachelor (^'laxi^ and is reasonably 
well practised in (he course thereof^ is likewise well affected and 
zealously bent to religion, louching whose life and manners no 
evil example is had; and except before he enter into or execute 
any such office, he shall take the oath of the king's supremacy in 
the presence of the bishop, or in the open court, ami shall sub¬ 
scribe to the thirty-nine articles, and shall also sweat' that he will 
to the uttermost <jf his understanding deal uprightly and justly in his 
(ifficc, without respect of ffivour or reward^ the said oaths and 
subscription to be recorded by a register then present. 

By the ancient canon law, jio person was to’be a proctor un¬ 
less he were seventeen years of age; nor judge unless he were of 
the age of twenty-five. Gib. 987. 

And by Cati. 128. No chancellor, commissary, archdeacon, 
official, or any other poison using ecclesiastical Jurisdiction, .shall 
snb.</i/nte, in their absence', aiiy to keep court for them, except he 
be either a grave miii'stcr and a graduate, or a licensed public 
preacher, and a beneticod man near the place where the courts 
are kept, or a bachelor of law, or a master of arts at len.st, who 
liath some skill in the u.vil and ecclesiastical law, and is a 
favourer of truer religion, and a man of modest and honest con¬ 
versation ; under pain of suspension, lor every time that they 
offend therein, from the execution of the:r offices for the space 
of three montlis toties quotics: and he likewise that is deputed, 
being not qualified as is before expressed, and yet shall presume 
to be a substitute to any judge, and shall keep any court as 
aforesaid, shall undergo the same censure in manner and form as 
is before expressed. 


(5) Jones, 264. S. C. 
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By the 5 & 6 EtJ. 6 . c. J 6 . IF any j^erson shall bavgdin or sett 
anif or deputation of any tfffi.ce or any part therebf; oi* take^any 

reward,' promise, covenant, bond, or other assurance to receive 
any pr<klt, directly or indirectly, for the same, of to the intent 
that any person should have or enjoy the sdnie; Which said office 
shall in miy wise concern the administration or execution of ju$> 
tice; he shdU forfeit all his interest therein^ and right of mminatimi 
theretmtOf and he who shall jsjive or pay, or make such promise 
or agi*eement as nftiresaid, shall be disabled in the law' to have and 
enjoy the same; and such bargain shall be void. But acts done by 
sitch officer sooffending, before be be removed, shall begcKHi in law. |- 4 . 5 j 

Any office'] In Dr. Trevor's case, H. 8 Ja. It was resolved 
by the opinion of the justices, upon a reference unto them by 
the lord chancellor, that the office of chancellor, register, and 
commissary in the ecclesiastical courts, are within this statute. 

Which statute being made for avoiding ol* corruption in officers, 
and lor the advancenient of persons more worthy and sufficient 
to execute the saiil offices, by which justice and right shall lie 
atlvnnced, shall be cxpoiiiuled most benehcinlly to suppress 
corruption. An<l inasmuch as the law allows ecclesiastical 
courts to proceed in the ‘case of blasphemy, lieresy, schism, 
incontincMice, matrimony, divorce, right of lithe, probate of wills, 
granting of administrations, and such like; and that from these 
proceedings dependeth not only the salvation of souls, but also 
the legitimation of issues, and the like; and that no debt or 
duty cun be recovered by executors w ailministrators, without 
the probate of testaments, or letters of administration, and other 
things of great amseqiience; it is more reason that such Officers, 
wiiicii concern the administration and execution of justice in 
these points, that concern the salvation of souls, and other mat¬ 
ters albresaid, shall be within this statute, than officers which 
concern the administration or execution of justice in temporal 
matters only. 12 Co. 78. Cro. Ja. 279. 

Or deprdation of' any tfjice] In the case of Ctdliford and Car- 
donnell, H. 8 W. the defendant was made deputy to the plaintiff' 
in his office, and gave bond to pay the plaintiff* half the 
profits. On putting the bond in suit, the defendant pleiided 
this ..statute. But the determination of the cdhrt wsis, that 
such bond is not w'ithin the statute, because the condition is 
not to pay him so much in gross, but half the profits, which 
profits must be sued for in the principal’s name; for they belong 
to him, tliough out of them a share is to be allowed to the de¬ 
puty for his service. But in the case of Godolphin and Tudor^ 

M. 3 An. where the deputy was to have the fees, and in con¬ 
sideration thereof was to pay 2001. a year, and save the prin¬ 
cipal harmless, this was declared to be within the statute. And 
It was held by the court, that where an office is within the 
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statute^ and the galai'y is certain, if the prineipai make a 'de¬ 
putation, reserving a lesser sum out of the salary, it is go^ ;■ so 
if the profits be uncertain^ arising from fees, if the prinoipal 
made a deputation, reserving a sum certain out of the fees and 
profits of the office, it is good: for in these cases, the deputy is 
[ 46 ] not to pay, unless the profits rise to so much. And though a 
deputy, by his constitution, is in place of his principal, yet he 
has no right to the fees; they still continue to be the principals; 
so that, as to him,, it is only reserving a part of his own, and 
giving away the rest to another. But where the reservation or 
agreement is not to pay out of the profits, but to pay generally 
a certain sum, it must, be paid at all events; and such bond is 
void by the statute. Gibs, 980. 2 Salk. 466. 468. 

The doctrine which we find in Lindwood upon this h^d is, 
If a person having spiritual jurisdiction assign to another for bis 
salary a certain sum, so that he answer to his principal for the 
whole profits, this is lawful; but if the other be to retain the 
whole profits to himself, and answer to his principal a certain 
aum, this is unlawful. Lind. 282. 

tie shall Jbtfeit all his interest therehi} In the case of Sir 
Arthttr Ingram, M. ISja. it was resolved by the lord chancellor 
Egerton and Coke chief justice, to whom the king had referred 
it, upon conference with the other justices, that the disability 
here intended is such, that the person is utterly disabled during 
life to take the same office; although that afterwards becomes 
void by the death of any. other, and a new grant be made unto 
him. 3 Inst. 1 .54. 

And right of nomination thereunto\ The statute not having 
said, who shall dispose of the office, upon such forfeitun; and 
disability; that point came under consideration in the case of 
Woodward and Fox, T, 2 W. and two things were resolved, 
1 . That the right of disposing of the office so forfeited (which in 
tliat case was the regisicrship of the archdeaconry of Huntiiig- 
toii) did devolve to tlie crown. 2. That the king might make a 
new register, before office found, or the appearing of the title by 
any matter of record. Gibs. 981. 2 Ventr. 188. 267. 

By Statute 1 Fliz. c. 1 % All gifts, grants, or other estates, to 
be made by any archbishop, or bishop, of any hereditaments be¬ 
longing to his archbishopric or bishopric, other than for the 
term of twenty-one years or three lives, and whereupon the old 
accustomed yearly rent or more shall be reserved and payable 
yearly during the said term, shall be void. 

And by Statute 13 Eliz. c. 10. All gifts, grants, or other estates, 
to be made by any dean and chapter of any cathedral- or col¬ 
legiate church, or other having any spiritual or ecclesiastical 
living, of any hereditaments belonging to such cathedral church 
or other spiritual promotion other than lor the term of 6ne and 
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twenty. <yearB or tiiree live^ and whereupon the accustomed 
yearly rent or more sbail be reserved and payable during the 
said term, shall be utterly void and of none c^ect. 

And it hatli been adjudged, that the offices of chancellor, [ 47 j 
commissary, official, register, and such like, are hereditaments 
within these statutes. The general design of which being to 
preserve the rights of successors against any illegal practices of 
the present possessors; it hath been, ever since, the general rule 
in t^e courts of common law, that no offic'^s of any kind are 
grantable by bishops or other ecclesiastical persons, as such, m 
any larger extent, than they shall appear to have been granted 
befijre these statutes. Gilfx. 982. (7^) « 

More especially, it hath been declared, as a maxim there, 
that grants of offices being made for more lives than they bod 
been made for before these statutes, or being made in reversion, 
where before these statutes they had wot been made in reversion, 
are lx>th void. Gi6s. 982. 

But where the question is, whether this or that office hath 
been granted for two or three lives, or in reversion, before tlie 
statutes; proof hath been allowed of the practice of such grants 
for many years past, thougl) not reaching quite to the times of 
these statutes, where no evidence appeareth to the contrary of 
grams made before the saitl statutes. Gilfs. 982. (0 

In the case of Jones and M. 3 fV. the bishop of Landalf 

had granted the office of vicar-general to two persons, to hold 
jointly and severally, to be exercised by themselves or their sul- 
ficient deputy. It ap[)eared, and was made part of the cause by 
the counsel on both sides, that this office had been anciently 
and usually granted to two, jointly and severally, and to the 
survivor of them. But it was objected, that a judicial office 
could not be granted to two; for if they differ, nothing can be 
done. But the answer was, that the same may be said of four 
judges, as iu the court of king’s bench: and in ministerial 
offiws, as two sheriffs. And the court, held the grant good, and 
said^ if an office be granted to two, and one dies, the office doth 
not survive, but determines; as if there be two sheriffs, and one 
dies, the other cannot act; otherwise if gnuited to two, and tlie 
survivor of them. Gibs. 983, 2Sal/c.^65. Cai<4h. 213. 

8 Can. 125. All chancellors, commissaries, archdeacons, of- Courts 
ffcials, and all others exercising ecclesiastical jurisdiction, shall to be 
appoint such meet places for the keeping of their com*ts by the * 
assignment or approbaiioti of the bishop of the dio«ise, as sbidl 
be convenient for entertainment of tliose that are to make their [[ 48 ] 
appearance there, and most indifferent for their travel: and like- 

(A)- Watkerv. Lambt Cro. Car*258. W.Janest 263. S.C. lOj^q^.hO. 

(i) ^ Mod. 17y 18. ‘ 




i8 




wibc they >>liall keep and end their courts in such convenient 
time, as every man may return homewards in as due season as 
may be. 

Approbation of the Mshop'} And is agreeable to the rule of the 
ancient canon law. Gibs. 1001. 

In the case of the bishop of St. David*s 25. 11 W. it was al- 
legetl xigainst the proceedings of the archbishop, that he was 
cited to Lambeth before the archbishop himself, and not to the 
court of arches : l^pon which it was declared by the court of 
King’s Bench, that the archbishoj) may hold his court where he 
pleases, and may convene before himself, and sit judge himself; 
anti so may any othei'* bishop; for the power of a chancellor 
or vicar general is only delcgatetl in case of the bishop. 1 Salk. 
134. 

Manner <ii‘ ecclesiastical courts tlo proceed according to the rules 

proccciliiiy of tlic Civil aiid canon law i the suit is commenced by libel; the 
"’icvia titai "’^^'‘t'sscs are privately examined; then there are exceptions and 
coinc (>; rejilicatitms: the sentence is published in writing; and from the 
•sentence there lies an appeal, from the bishop to the archbisho]); 
from the archdeacon to the bishop or immetliately to the arch¬ 
bishop; from the archbishop, as herrilotbre to the pope, so now 
to the king in chancery, where delegates are ajipointed, who 
judge according to the civil and canon law, and revoke or con¬ 
firm the sentence: and in these judgments given by the course 
of the civil law*, the judges of the common law do act|uiesce, 
aiul give credit thereunto, and will not examine them over again 
unless they think that there is cause for the king’s prohibition. 
Duck. 34G. 

Sial. 10. Otho. We do ordain, that archbishops, bishops and their 

olRcials, abbots, priors, deans, archdeacons, and their olficials, and 
ileans rural, as also chancellors of cathedral churches, and all 
other colleges whatsoever, and convents either jointly with their 
rector or severally (act ordmg to their custom or statutes) shall 
have a seal, t)n which seal shall be engraved their several dis¬ 
tinctions ; as the name of their dignity, tdlice or college; also 
their proper name (if it be an office perpetual); and so it shall 
be esteciiied an authentic seal: but if the office is not perpetual, 
us that of rurtfi deans and officials, then the seal shall have 
engraved u[)on it only the name of office; and at the expir¬ 
ation of their office, they shall immediately and without dif¬ 
ficulty resign it to those from whom tliey received the office. 
Athon. 67. 

(6) The law and practice of the ecclesiastical court are matters t»f 
fact, to be proved by witnesses. Beaurain^ (ient. v. Sir IV. Scolty 
3 Camp. C. N. P. .388. Acc. Crogales Case, ist. Jtesoi. 8 Co. 67. a.; 
and see Btishcl’s Case, Vaugh. Rep. 143. 
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Can» No ciiaii(?ellor, commissary) nrchclencoii) official) or 
any other exercising ecclesiastical jiiri^iction) shall without the, [ 1-9 ] 
bishop’s consent have any more seals than one, for the sealing 
of all matters incident to his office: which seal shall always be 
kept either by himself) or by his lawful- substitute exercising 
jurisdicticHi for hiiH) and remaining within the jurisdiction of the 
said jutige, or in the city or principal town of the country. This 
seal shall contain the title of that jurisdiction which every of the 
said judges or their deputies do execute. *, 

fThe visiting mere formal irregularities into w'hich inferior fjurisdic- 
ecclesiasticul courts have deviated, by adherence to the ancient 
in preference to modern practice, with any thing of strictness on [’jesiastlcai 
appeal, may be deprecated as harsh. But when their course (if courts over 
procedure violates either the rules of positive law, or the dictates 
of natural justice, or l)oth these together, the superior court is * . 
bound to administer a correction to’them, which it can only 
apply by sustaining ajtpcals from those decrees, to which that 
course of procetlnre may have been led. (7) 

Wlten there are irregularities in the proceedings of the inferior 
court, the superior court should endeavour in the best way it 
can, to get at the substanttul justice of the case, and not allow 
either party to be injured by the irregularities of the inferior 
jurisdiction (8); and in general, in considering the proceedings 
of the inferior jurisdictions, it endeavours to look to the justice 
of the case, and is not strict as to the proceedings; but has 
interfered, where, on appeal, it appear^il, in fact, that delerjdanl 
in a tithe case ditl not set out in his answer the articles for 
which the modus was payable, nor the time at which it was due, 
but went on to suggest a modus,] (9) 

11. Where somcjtemporal matter depends on an ecclesiastical Trial of 
oau.se, and is necessary to be determined with it; there, though 
the ecclesiastical juilgcs may try such temporal matter, yet they [’sceTwo- 
ought to do it by the rules of the common law to whicli it pro- 
perly belongeth (1), otherwise the common law judges will in¬ 
terpose, by sending prohibitions. {Marriott v. Mairiott.'] 1 Peerc 
Will, 12. Str. 672. 

As, in case of the stoppage of a way for the carrying of tithes; 
though the spiritual court may try w'liether the w.^ was stopped 
or not, yet stoppage of ways being matter properly triable at the 
common law, and oniy allowed to the spiritual court in this Cfise 
to be tried, as a thing depending upon, and necessary to the par¬ 
son’s having and carrying away his tidies, they ought to proceed 


(7) Schultes V. Hodgson, 1 Add. Rep. 413. 

(8) Burnell v. Jenkins, 2 Phill. Rep. 391. 

(9) Morgan v. Hopkins, 2 Phill. Rep. ti82. 
(1) Freeman v. Stotter, 3 Safk. 288. 
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ill the trial tliereof, adcordittg te the Miles of the coftiirtoti latKr, 
and to allow such proofs as by that hiw are aHovifUble r Othef* 
wise they will be prohibited, ffafs. c. 54. {/<■) 

12. In many cases, the common law and ecclesiastical courts 
have a concurrent jurisdiction. Accordingly, in the statute Of 
articidi clcri, 9 Ed. 2. c. 6. where the clergy do allege, that if 
any cause or matter, the knowledge whereof belongeth to a coart 
spiritual, shall be definitively determined before a spiritual judge!, 
and cloth pass into a judgment, and shall not be suspended by an 
appeal; and after, if upon the same thing a question is moved 
before a temporal judge between the same parties, and it be 
proved by witness or instrument; such an exception is not to be 
admitted in a temporal court: B is anstvered by the king and 
j}arliamcnt. That when any one case is debated before judges 
spiritual and tenqioral, as in the case of laying violent hands 
upon a clerk, it is thought, that notwithstanding the spiritual 
judgment, the king’s court shall discuss the same matter as the 
party shall think expedient for himself. 

For tlic spiritual judges proceedings are for the correction of 
the spiritual inner man, and for the health of the soul, to enjoin 
him penance; and the judges of the common law proceed to 
give damages and recompenc« for the wrong and injury done. 
As where one layeth violent hands upon a clerk, the spiritual 
judge, pro salute animtc shall enjoin him penance, and the clerk 
may have his action of battery, and recover damages for the in¬ 
jury done to him, and so in like cases. And therefore this 
article of the clergy was rejected. 2 Inst. 622, 

13. A person admitted to the benefit of clergy, is not to be 
deprived in the spiritual court, for the crime for which he hath 
had his clergy. For a pardon frees the party from all subse¬ 
quent punishment, and consequently from deprivation. Yet 
Dr. Watson holds ari opipion, Wats. c. 6. [which hath also been 
a<lopted by others] on the authority of Cro. Ja. 430. in Sedrl^s 
case, that a clergyman may be deprived for manslaughter after 
he hath had his clergy; not observing, that what is said there, 
was only on the sudden, on a motion for a prohibition in the 
king’s bench; and that in tlie same case a prohibition was after¬ 
wards actually’^brought and declai’od on in the court of common 


(k) Where the spiritual court hath jurisdiction of the principal 
causs^ they determine the accessory, but in doing this, they must 
proceed according to the rules of the common Jaw, and therefore 
cannot require two witnesses. 12 Rep. 65. Roberts's Case, Hob^ 
188.247. [Nor c(fh a custom be trira in the spiritual court. Va- 
nacrev. Spleen, Carth.33. Anon. 1 Ventr,274f. Anderson'^. Walker^ 
and Thompson v. Davenport^ 3 Salk* 86.] 

(2) 3Sfl/it.21.5. 



pleast and judgment thereupon solemnly ^ven for the plmndff 
upon- open argument by all the judges. 2 Haw* 364. (1) 

For there is not any maxim in the law better established, 
than that the ecclesiastical court hath no cognizance or jurisdic¬ 
tion in cases of treason or felony. Ea!amin, qf the Scheme of Cha. 

P<m* 90. (w) 

14. When the spiritual court hath given sentence of depriv- Temporal 
atiou in cases witliin their cognizance (as in tlie case of simony, 

for instance); the temporal court ought to give credence there- dence to 
unto, and ought not to dispute whether it be error or not. For sentence 
the temporal court cannot take cognizance of their proceedings 
herein, whether they be lawful or not; wlrich is the reason, that tical 
in the temporal court it sufficetli to plead a sentence out of the courts. (3) 
spiritual court briefly, without shewing the manner thereof, and 
of tlieir proceedings. Wats. c. 5. ( 72 ) 

15. No damages can be recovered in the ecclesiastical court; [ 51 } 
but costs only. Wats. c. 30. (o) 

And the coercion or execution of the sentence is only by the E*^^^®** 
cxcommunication 01 the person contumacious; and upon signifl- i^nce. 
cation thereof into chancery, a writ tic excommunicato capiendo 
issues, whereby the party is Imprisoned till obedience yielded to 
tile sentence. But besides this coercion, the sentences of the 
ecclesiastical courts touching some matters, to introduce a real 
eifect, without any other execution; as a divorce a vinado matri- 
mouii for consanguinity, or frigidity, doth induce a legal disso- 
ludoii of the marriage; so a sentence of deprivation from an 
ecclesiastical benefice, doth by virtue of the very sentence, with¬ 
out any other coercion or execution, introduce a full determin¬ 
ation of the interest of the person deprived. Holds Hist, of the 
Cam. L. S3. 

] 6. Upon tlie whole, lord chief justice Hale, speaking of the 
(i) Hob. 288. 

(m) Boyle v. Boyle^ Comb, 72. Vide Campbell v. Aldrichf 2 Wile. 

79. [Though this court cannot enquire into a felony directly, even 
where a clergyman is sued for the purpose of deprivation ( Searle's 
Case, 12Ja. 1. Hobartj 121., cited 1 Hagg.l^l, note) ; but a fact in 
itself criminal may be pleaded as a necessary fact oj^the evidence 
in a civil suit; as in nullity of marriage, by reason of former mar¬ 
riage : thus a marriage with an adulterer may be pleaded in corro¬ 
boration of the other charges of adultery. Nash v. Nashf 1 Hagg, 

/2e/i. 140.] 

(3) See Mr. Hargrave’s learned argument “ concerning the effect 
** of sentences of courts ecclesiastical in cases of marriage, when 
“ pl^ed or offered in evidence in tlic courts temporal." Hargrands 
Ttaksy 451., and infraf i^rriaoe, X. b. note, 

^m) Baker V, Rogersf Cro, Eliz, 789,Q88. ^ ^ 

(o) If the party injured require damages, he must proceed at " v 
common law. Wats. lb. 
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ecdi*Kiastical jurisdiction, expresseth liimselt' thus: Albeit in 
tliese courts and matters, the laws of England (upon the reasons 
and account before expressed) have admitted the use and rule 
of the canon and civil law, yet still the common law retaineth the 
superiority and pre-eminence. And the substance of all that 
hath been said upon this point is this: ^ 

First, that the jurisdiction exercised in the ecclesiastical court 
is derived from the crown of P^ngland, and that the last devolution 
is to the king by v^;ay of appeal. 

Secondly, that although the canon or civil law be allowed as 
tlie direction or rule of their proceeding'^: yet that is not as il’ 
either of those law's liad any original obligation in P^iiglanch 
either as they are the laws of emperors, popes, or general coun-' 
cils, but only by virtue of their admission here; which is evident, 
for that those canons or imperial constitutions which have not 
been received here do nol bind; and also, for that by several 
contrary customs and usages in this realm, many of those civil 
and canon laws are restrained and controlled. 

Thirdly, that albeit those laws arc admitted in some cases in 
the ecclesiastical courts, yet they are but leges mh graviori h;gt 
and the common laws of this kingdom have ever obtained and 
retmned the superintendency over them, and those sigiw 
mperiot'itatis before mentioned, for tlic honour of the king and 
the common laws of England. For as the laws and statutes 
the realm have prescribed to the ecclesiastical courts their 
bounds and limits, so the courts of common law have the super¬ 
intendency over them, to keep them within the limits of their 
jurisdiction, and to judge and determine whether they have 
exceeded tliose limits or not; and ‘in case they do exceed their 
bounds, the courts of common law will issue their prohibitions 
to restrain them, directed either to the judge, or party, or both. 
And also in case they exceed their jurisdictions, the officer that, 
executes the sentenc-', and iir some cases the judge that gives it, 
are punishable in the courts of common law; sometimes at the 
suit of the king, sometimes at the suit of the party, and sometimes 
at the suit of both, according to the variety and circumstances of 
the case. 

Lastly, that the common law, and the judges of the courts of 
common law, have the exposition of such statutes or acts of 
parliaments, as concern either the extent of the jiH-isdicdon of' • 
those courts, or the matters depending before them. And there¬ 
fore if those courts either refuse to allow these acts of parliament, 
or expound them in any other sense than is truly and properly 
the exposition of them ; the king’s great courts of the common 
law (who next under the king and his parliament have the 
exposition of those laws) may prohibit and control them. Holr*<i 
Hist. Co?)/. L.4I. 1 Holers Mist. PI. Ct'. 408. 
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Afier nil, it is humbly submitted, whether there doth not 
appear to be some kind of prejudice, even in this great and good 
man, whenever he touches upon the ecclesiastical jurisdiction. 

And the like may be observed of two other very great men, who 
(in like manner as lord Hale) sustained the office of lord chief 
Justice of England, in their respective ages, with integrity, learn¬ 
ing, and spirit; namely, the lord chief justice Coke, and the lord 
chief justice Holt. The truth is, this seeming bias in them all 
was owing, in a great measure, to the spirit of the times in which 
they were resjiectively educated; wherein the contests between 
tlie two jurisdictions were violent, and carried on with obstinacy 
on both sides. It is the glory of the present age, that these 
ferments have at leiigdi subsided. Learned men can now differ 
in opinion, without bitterness and mutual reproaches; and the 
several discordant parties have been instructed to live together in 
a mutual intercourse and coiniuunication of good offices. Per¬ 
secution hath departed to its native hell; and fair benevolence 
hatli conic down from heaven. The distinctions which were in- f 53 ] 
troduced during the plenitude of papal power, have fallen away 
by degrees; and we shall naturally recur to the state wherein 
popery took us up, in which there was no thwarting between the 
two jurisdictions, but they were amicably conjoined, affording 
mutual help and ornament to each other, (o) 

CoiTO in t-ije CfimcB or Cr^ui-cfi^pacb. See Cftiircl). 

(o) It may not be amiss to take notice in this place, amongst 
other means of producing the abovesaid desirable efect, of the in¬ 
stitution by the late Mr. Viner of a professorship of the common 
law within one of our universities; which naturally will conduce to 
promote a more intimate connection between the students of the 
ecclesiastical and temporal laws, and (as Sir William Blackstonc 
expresseth it) “ by extending the pomceria of university learning, 

“ and adopting (as it were) a new tribe of citizens within their 
“ philosophical walls, will interest a very numerous and very powerful 
“ profession in the preservation of their rights and liberties.” * 

And here one cannot refrain from congratulating that learned 
body, on the choice of their professor at the first setting forward of 
this establishment : in whom are united qualities which seldom 
concur in one person, such as, application and genius, solidity and 
vivacity, attention to dates and figures, and a consummate elegance 
of composition ; who can enliven the relics of antiquity, and render 
the driest subjects of the law not onl}' useful but entertaining. 

Mr. Viner dedicated his whole life to the service of the public, in 
compiling a digest of the common law ; which, after the labour of 
above half a century, he had the happiness to live to publish, in two- 
and-twenty volumes in folio; and hath provided, out of the profits 
of his benefaction to the university, that the same shall be continued^ 

* Introductory lecture, p. 27. 
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CO far us any churches or chapels winch fall under this title are 
^ donative, and to be considered as such; is treated of under 
the title S)Ondttt)0> ir^ra, (p) 

Curate is a word of ambiguous signification ; sometimes, and 
most properly, it deiioteth the incumbent in general who hath 
the cure of souls; but more frequently it is understood to signify 
a clerk not instituted to the cure of souls, but exercising the 
spiritual office in a parish under the rector or vicar: and in this 
latter sense it is treated of in this place. 1 l-I. Blacks. 424. 

from time to time, as occasion shall require, at proper intervals. For 
the effectual performance whereof, it may be requisite, and will best 
answer Mr. Viner’s benevolent intention, not barely to insert under 
their proper titles such cases as shall happen to be adjudged in time 
to come, but deliberately to're-examine such whole titles respectively. 
It is astonishing, that one man could perform what Mr. Viner hath 
done; but it would be much more astonishing, if such work should 
at once be perfectly finished in all its parts; and it is not to be 
supposed, but that a number of men, attending respectively to de¬ 
tached branches, would render the performance more complete. 
This is a task which Mr. Viner scemeth to have reserved for future 
proficients under his own institution. In order to render the book 
so sufficient, as to supersede the necessity of having recourse to the 
originals from whence it is extracted, it seemeth even 3 ’et to be 
too short: If considered only as an index, directed to the original 
for further satisfaction, it needeth not to be so long.. And perhaps a 
work of a less discouraging si/e, extracted from the whole, might 
be of more general use to all but professed lawyers. And this 
seemeth to have been at first Mr. Vincr’s design; intending only a 
I'epublication of RoH's Abridgment, together with the cases since 
adjudged, which multiplied upon him more than in tlieory could 
have been imagined. And this hath been an accidental hindcrance 
to the perfection of Mr. Viner’s work: By adhering scrupulously to 
UoIl’s general titles and respective subdivisions, the book is rendered 
less intelligible, than if upon a general prospect of the materials the 
author had pursued that method which his own judgment and the 
natural order of things would liave suggested. And the inconve¬ 
nience is the greater, in t'-it as yet there is wanting a general index 
to the whole. 

(y 7 ) A curate stands in the place of a parson for the purpose of 
nominating one churchwarden. Held by the C. J. in the case 
of Hubbard v. Penrice, HU. 19 G. 2. Sfru'. 1246. Serjt. HiW& MS. 
notes. £lle in general has no claim to the tithes of a parish, as he 
can shew no title to, nor has any permanent interest in them, and 
acts under an appointment, which is in its very nature revocable at 
law, even without any cause assigned; Price v, Pratts 1 Bam, 233. 
Birch, v. IFoorf, 2 Salk. Rep. 506.; though three months’ notice must 
mow be given m some case.s ; see 57 Geo. 3. c. 99. § 68 . i^ra. Bat 
there arc cases in Wales and elsewhere, where a curate is said to be 
capable oflioldlng tithes. Brr.retou v. TtnuherlnDc, 2 Vex, Rep.'VlU.'] 
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Of such curates there are o ktods: first, temporary, who are 
employed under the spiritual rector or vicar, either as assistant 
to him in the same churcl), or executing the office in his absence 
in his parish church, or else in a chapd of ease within the same 
parish belonging to the mother church; the other, by way of 
distinction called perpetual, which is, where there is in a parish 
neither spiritual rector nor vicar, but a clerk is emplc^’ed to ofii^ 
date tliere by the impropriator. 

There are many things common to these several kinds of 
curates, and other things peculiar to each; as will appear in the 
following sections. 

1 . When by long use and custom parochial bounds became [ 55 ] 
fixed and settled, many of the parishes were still so large, that Origin of 
some of the remote hamlets found it very inconvenient to be at 

so great a distance from the church; and therefore, for the relief case, 
and ease of such inhabitants, a method obtained of building pri¬ 
vate chapels or oratories, in which a capellane was sometimes 
endowed by the lord of the manor, or some other benefactor, 
but generally maintained by a stipend from the parish priest. 

Prtr. j4n. 587. 

But in order to authorize’the erecting of a chapel of ease, the 
joint consent of the diocesan, the patron, and die incumbent (if the 
church was full) were all required. Ken, Par, Ant, 585. ( 7 ) 

2. The origin of perpetual curacies was thus(r): By the Oiigin of 

statute of the 4 H, 4. c. 12 . it is enacted, that in every church 

^ f iir:icics< 


{q) See ffljapcf, 4, 5. 

{>•) A perpetual curacy is not an ecclesiastical benefice, but is 
tenable with any other benefice, Weldon v. Green, 1772., adjudged 
by Sir Geo. Hay iu a suit by the patron against his clerk incumbent, 
who had accepted such a curacy after his institution and induction 
into the benefice, which this suit was intended to make void: as,^ by 
the ecclesiastical law, the acceptance of any ecclesiastical benefice, 
of ever so small value, without a dispensation, makes any former 
ecclesiastical benefice void. Communicated to the late Mr. Serjeant 
Hill hy Dr. Scott, now Lord Stotvell. [The grant of a rectory passes 
a perpetual curacy belonging thereto. Arthington and another v. 
Bishop of Chester, 1 H. Jik 418.] 

If there be an impropriator and no vicar, but th^ church hath 
always been served by a curate appointed by the impropriator, he 
is called a perpetual curate; and yet, according to the common 
law, he is removable at the pleasure of the impropriator. Noy, 15. 
Paialey v. Wiseman, 3 Keb. 614. And in Price v. Pratt, Bunb. 273, 
274. it was holdcn per cur., Ch. Baron Pengelly and Baron Carter 
being only in court, that though a curate, called perpetual, he ap¬ 
pointed cither generally, or expressly for life, yet such appointment 
is in its own nature revocable at law, even without any cause as¬ 
signed, and by the ecclesiastical law upon cause shewn ; so that he'* 
had not such a permanent interest as to claim any tithes. S. C. St 
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appropriated there shall be a secular person ordained vicar (ler- 
petual, canonically instituted and inducted, and covenably en¬ 
dowed by the discretion of the ordinary. 

P. 1 Barnardisi. 23S. And, in all these cases, it was holden that a 
curate cauld not claim tithes by the common law: and the several 
statutes, 17 Car* 2. c* 3. § 7. 29 Car* 2. c, 1. § 1,2., and 1 Geo* 1. 
st* 2. c. 10. § 4f. shew the law was so taken by the legislature; who 
have by those acts cuabled curates to take in perpetuity, in the 
particular cases provided for by those acts. Yet, without the alii 
of those acts, the court of Chancery hath supported a devise to 
such curates; though, for want of being incorporated, they could 
not take. Amnymons, "Z Vent. 34-9. And in Bonsey v. Lec^ 1 Vern. 
247. it appears where there is no vicarage endowed, the impropriator 
is bound to maintain a priest. In Att* Gen. v. Brereton, 2 Ves. 429. 
Lord Hardwicke is reported to have said, that ** it is a contradiction 
“ in terms to say that perpetual curacy " (but that must be a mis¬ 
print for a curate) “ is removable at will and pleasureand see 

1 iStV.426. Co, Lit. 120. But it seems not to be a contradiction to 
say, that there must perpetually be a curate, though the impropria¬ 
tor may change him. In Martyn v. Hindf Cowp. 440., Lord Mansfield 
is reported to have said, “ There is a distinction between curates 
“ licensed and curates not licensed. * If not licensed, they are rc- 
“ movable at pleasure; but, if licensed, they are only removable 
“ snh modoy for instance, by consent of the bishop, or where the 
“ rector docs the duty himself.” 

This opinion is contrary to the above authorities, even where the 
curacy is a perpetual curacy ; and there seems to be still less reason 
for it in the case of common curates. But where a perpetual curacy 
has been augmented by the governor of Queen Anne’s bounty, there 
they, being made a corporation by the said statute, 1 Geo. and 
having several qualities given them like presentativc benefices — 
Quare, whether they may be removed without cause ? {infra, p. 74. 
it is said they may 7iot be so removed.) But it seems that a custom 
or prescription for such curate to hold for life, if not removed for 
cause, would be gooii. And in a late case, The King v. Blooer, 

2 Burr. 1043., where u mandamus was granted to restore a curate, it 
seems to have been taken for granteii that he was not removable 
at pleasure; for the council against the mandamus argued, that a 
'vicar might as well come for a mandamus; and the court treated it 
as a temporal right. T.ils indeed is not conclusive: for an officer 
may have a temporal right, and a mandamus until the person, who 
has a right to remove, docs actually remove him. But still it would 
probably have been mentioned as an office at will, had it been taken 
to be so. In Lindvooode, .310., cited in Gibson's Codex, 898., and also ' 
post. 74., there is a constitution admonishing rectors not to remove 
their chaplains without cause: and a notion has prevailed that a 
licensed curate cannot be removed, which Lord Mansfield adopted as 
above observed. But (juierc, on what the notion is founded? for 

^there seems never to h.avc been any doubt but that all, except per¬ 
petual curates, are removable at pleasure. And in Birch v. fVfJqd. 
Salk. 506., the court took it f<»r granted, and from thence coneinded 
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• ■ 43ui if die beneiice wa« gtvea ad nietvft^m and so 

not appropriated in the common form, but wanted way of 
union plena jure; in that case it was served by a ten^porary 
curate belonging to their own house, and scut out as occasion 
required. The like liberty, of not appoindng a perpetual vicar, 
was sometimes granted by dispensation, in benefices not annexeci 
to their tables, in consideration of the poverty of the house, or 
the nearness of the church. But when such appropriations, 
together with the charge of providing for tltp cure, were trans- 

that a curate could not prescribe, so that the doubt seems only to 
have been, whether an incapacity to presc/ibe be a necessary con¬ 
sequence of being removable at will, for that is a point that has 
been doubted. 2Ji.oll, Abr.9.Qi>. (A) p/. 5, 6. Bro. Prescription, 
pU 28. And Gibson, in his last edition of his Codex, vol.i. p. 896. 
cites the above case in Salkcld, and adds ; ** That it is true of an 
assistant to a resident rector or vicar, but not of a curate properly 
speaking, who has the enram animarum committed to him pro tem¬ 
pore by the bishop in the absence of the incumbent. It is observ¬ 
able that, in these old cases, no distinction is made between licensed 
and unlicensed curates: but by the 36th canon of 1603, no parson 
could preach without a licence from the bishop or archbishop : and 
by the 48th canon no curate or minister shall be permitted to serve 
without examination and admission by the ordinary: and there were 
former canons to the like effect. But it was not till the stat. 12 Ann. 
st. 2. c. 12. that there was any temporal law making the licence and 
admission of the bishop or ordinary necessary for a curate to serve 
a cure in the absence of the rector; and the words of that act do 
not extend to an assistant curate, to a resident rector, or vicar ; so 
that, upon the whole, it seems 'as if the common law had no other 
rule of determining the question between an incumbent and common 
curate, either relating to the power of removal, or to the payment 
of his salary; but the same as prevails in all other contracts of 
hiring, viz. that the incumbent cannot dismiss his curate, without 
just cause, before the time has expired for which he was hired, and 
can only he liable either to pay liim the stipulated salary, or, if none 
was stipulated, to make him a reasonable satisfaction adequate to 
the service, which, if the parties disagreed, must be ascertained by 
a jury in an action on a quantum meruit i or, in the case of a curate 
within the above statute 12 Ann., the bishop or ordinary hath by that 
statute power to determine any difterence betweep,,the rector or 
vicar, and curate, and, in case of non-payment, to sequester the 
benefice for the payment thereof. Serjt. Hill's MS. notes- 

[A perpetual curacy or chapel has all sorts of parochial rights, as 
a cleric, wardens, &c., the right of performing divine service, bap¬ 
tism, sepulture, &c.; and the curate has small tithes and surplice 
fees: but chapels of ease arc merely ad libitum, and have no paro¬ 
chial, rights: therefore, on the union of the two parishes, one is 
freqqently deemed the parish church, and the other a parochial 
chapel, but not as a chapel of ease. Alt. Gen. v. Brereton, 2 Fcr* 
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ferred (after the dissolution of the religious liouses) from spiritual 
societies to single lay persons, who w’ere not capable of serving 
them by themselves (4), and who by consequence were obliged to 
nominate some particular person to the ordinary for his licence 
to serve the cure; the curates by this means became so far per¬ 
petual, as not to be wholly at the pleasure of Uie appropriator, 
nor removable but by due revocation of the licence of the 
ordinary. Gi6s. 819. (s) 

3. The appointment of a curate to officiate under an incum¬ 
bent in his own church, must be by such incumbent’s nomination 
of him to the bishop, in this or the like form : 

“ To the right reverend father in God Charles lord bishop of 
“ Carlisle. These are to certify your lordship, that I 

** rector [or, vicar] of .. in the county of —, and in 

“ your lordship’s diocese of -, do hereby nominate and 

** appoint C\ D. to perform the office of a curate in my church 

of ———. aforesaid; and do promise to allow him the yearly 

“ sum of- for his maintenance in the same; humbly 

“ beseeching your lordship to grant him your licence to serve 
“ the said cure. In witness whereof I have hereunto set my 

“ htmd and seal, the-day of *-, in the year of our 

“ Lord-.” 

The appointment also of a curate in a chapel of ease seemeth 
most properly to belong to the incumbent of the mother church, 
who is instituted to the cure of souls throughout the whole parish: 
and who therefore in such case may himself serve in the chapel, 
as well as his curate or chaplain {t), (unless it be in the case of 
augmentation by the governors of queen Anne’s bounty, as will 
appear afterwards.) [u) 

But by agreement (of the bishop, patron, and incumbent) the 
inhabitants may have a right to elect and nominate a curate. 
Otherwise, the ancient custom was, that he was cither arbitrarily 
appointed by the vicar; or by him nominated to the rector and 
convent, whose approbation did admit him; or was nominated 
by the inhabitants (as founders and patrons) to tlie vicar, and 
by him presented to the ordinary; for custom lierein was dif¬ 
ferent: sometimes a cj: rate was to l>e presented by the patron 
of the churclv to the vicar, and by him to the archdeacon, who 
was then obliged to admit him; at other times the lord of the 
manor did present a fit person to the appropriators, who with- 

(4) See Portland {Duke of) v. Bingham^ I Hagg. Rep. 162. lay 
rector cannot as such have cure of souls in fact or presumption of 
law, nor hahitualiter. 

(f) See di^toptiatioa, II. Vol.I. p. 78., and notes there, and injraf 

p. 

*■’ (i) Aston {parish) V. Castle Birmidge Chapel^ Hob. 67. Breretcn v. 
Tamberlanct 2 Vc5> 427. (m) Infrot pp. 76, 77. 
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out delay^ wer& to give admission to the person so presented. 

Kgn. Pan AM, 589. 

In the case of Herbert and others against the dean . and ebap> 
ter of Westminister and Tir. Broderick, H. 1721. Upon the 
plague which happened in the year 1625, the church-yard of 
St. Margaret’s, Westminster, not being large enough to bury the 
dead parishioners, the inhabitants of that part m that parish; 
which now resorts to the new chapel built there, petitioned the 
d^n and chapter of Westminster (who were lords of the manor) 
to grant them a waste piece of ground to bury their dead, w'hich [^7 3 
accordingly the dean and chapter did under their seals; and it 
was-solemnly consecrated. Afterwards •these inhabitants were 
at the charge of building a chapel there, having first obtained a 
royal licence for that purpose. The vestrymen and chapel- 
wardens had ever since the year 1653 elected the ministers who 
were to preach there; but now the dean and chapter of West¬ 
minster claimed a right to name the minister •who should preach 
and do divine service in this chapel. On a bill brought to 
settle the right of nominating the parson of this cliapel: By 
Macclesjield lord chancellor; When the dean and chapter gave 
this ground, they did not •reserve any power to nominate the 
preacher; and the inhabitants of the chapelry were at the ex¬ 
pence of building the chapel. Now the building and endowing 
of the church was what at the common law originally entitled 
the patron to the patronage. Here the inhabitants built the 
chaj^l, and (as appears) by the pew money have endowed it. 

It is not reasonable to say that tlie dean and chapter, as parson 
appropriate, have a right to supply every chapel built within the 
parish with a preacher. It would be an expence and hardship 
upon them to be obliged so to do: neither ought it to be at 
their election to supply it. For suppose I build a chapel in 
my house for myself or my next neighbour, can the parson 
name one to preach there ? I think not. And it will make no 
alteration, that the chapel which I build in my own ground be 
intended for the use of twenty neighbours besides my own family. 

——• But afterwards, on the hearing, the court decreed, that the 
right of nomination of the minister did belong to the dean and 
chapter. 1 P. Will, 773. (v) ■* 

(«) Per Lord Norihineton, Ch. Whenever a chapel of ease is 
erected, the incumbent oi the mother church is entitled to nominate 
the, minister, unless there is a special agreement to the contrary, 
which gives a compensation to the incumbent of the mother church, 
or a prescription in which every thing is presumed to have been 
..proper. Dixon v. Kershaw and others, Amb, 528. And in that case, 
though the chapel was erected and endowed by a grant of lands 
from, the lord and freelmlders of a manor, and though the right. 
nomination was given by the archbishop in the deed of consecration 
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-The form of a nomination to a. chapel of ease ,(as also to a per* 
petual curacy) may be to this clFect: ** To the right reverend 

“ father in God-lord bishop of —■— A. B. of ■' 

“ &c. sendeth greeting. Whereas the curacy of-- in thd 

“ county of ■' — and diocese of — ■■ ■■ is now void by the 

“ death of C, D. last incumbent there, and doth of right behaig 
“ to my nomination: These are humbly to certify your lordship," 
that I do nominate E.F. clerk to the curacy aforesaid; request* 
“ ing your lordship to grant him your licence for serving the said 
“ cure. In witness whereof I have hereunto set my hand and seal, 

*< the ■■■ ■■ ■— day of-in the year of onr Lord- 

It is not necessary in order to prevent a lapse, that the iqv* 
pointnient be within six months: for if the patron of a curacy 
do not nominate a clerk, there can be no lapse thereof (u>) (ex* 
c^t in the case of having received the augmentation, as will 


to the inhabitants, and the vicar of the mother church at the time 
declared he had no right to nominate, and though the inhabitants 
Ijud repaired and nominated for 90 years, his lordship decreed the 
right of noiiiinatiou to belong to the vicar, as there was no agree¬ 
ment deed between the bishop, patron, and incumbent, nor evi¬ 
dence of a proscriptive title in the inhabitants. 

[Where there was only a general allegation as to the right of 
election to a curacy, which was not examined into or proved, the 
court would not make a decree, but dismissed the information with 
costs. Att. Gen. v. Parker, or Price v. Doughty, 3 Aik. 576. 1 Ves. 

43.; but see 14 k'es. 1. The curacy of Clerkenwell, which was 
here in suit, also gave rise to the Att. Gen. v. Forster, 10 335. 

and Att, Gen. y, Ncuocombe, 14< Ves.l. In these latter cases several 
of the inhabitants had filed an information praying that the election of 
defendant as curate might be declared void, and that another elec¬ 
tion might take place, according to deed in 1650, and a decree in 
Kxchequer, by which st appeared that the impropriate rectory was 
purchased for the use of the parishioners and inhabitants, and that 
the nomination of the curate had been declared to be in such of 
them as paid to church and poor. The chancellor expressed an 
opinion, that assessment gave the right, though actual paymmi had 
not been made: but the '-lection on that principle was not disturbed, 
on the groundaPf common consent to that among other regulations; 
no objection having been made to it at a general meeting, the parish 
having no representative meeting in vestry for such purpose, and a 
cose of very strong probability being required for an issue or in¬ 
quiry. In the latter of these cases, the court declined prospective 
directions for the future, and dismissed the information with costs, 
except as to keeping up the number of trustees with reference to 
the curates’ stipend, as the only proper subject of the information. 
See Ail, Gen, v. Bishop (^'Lichfield, vol. i. p. 14. note^ 

(tv) Except specially provided for by the founder. Co. Ldti, 344. 
fcjtfi’jl. HWs M& notes. 



af^ar afterwards ); but the bishop may compdl him to do it by 
^irltual censures. 1/«s/. 3*4. G/&s. 819. 

^ This was declared to be law, in the case of, Fairchild and 
Gmjr^i with regard to donatives (j?); because though the church 
is'exempted ftom the power of the ordinary, yet the patron is 
not: rtmd it holds much more strcmgly in the case of curacies, 
where both church and patron are subject to the ordinary’s 
jurisdiction, and where therefore lie may likewise sequester the 
profits, and apjKiint another to take care ol^ the cure, till the 
patron shall nominate a fit and proper clerk. Gibs* 1819. 

fBy stat. 57 Geo. 3. c. 99. § 48. If any spiritual person holding 
any benefice (5), who does not actually reside thereon nine 
months in the year, (unless he shall do the duty of the same, or 
has a legal exemption from residence, or a licence to reside out 
of the same, or out of the usual house of residence thereof,) 
shall, for exceeding three months, absent himself therefrom, 
without leaving a curate, duly licensed, or other spiritual person 
to perform, and who shall duly perform the ecclesiastical duties 
of such benefice, or who shall for three months after the deatli 
or removal of any curate who has served his church, neglect to 
notify the same to his bishop, or to nominate to him a proper 
curate, then the bishop may appoint and license a curate to serve 
such church, w'ith salary as by this act directed (see /«/»*«, 8.): 
Provided, that in every such case the licence shall specify 
whether the curate is to reside within the parish or place or not, 
and if he is permitted by the bishop to reside out of the parish, 
&c., the grounds of such permission shall be set forth therein, 
and the distance of his residence shall not exceed five statute 
miles from the church he is to serve, except in cases of neces¬ 
sity, approved by tlie bishop and specified in the licences. 

By §50. it is enacted, that, Whenever it appears to the 
satisfaction of the bishop, either of his own knowledge or on 
proof by affidavit laid before him, that by reason of the number 
of churches or chapels belonging to any benefice locally situate 
within his diocese, or of their distance from each other, or of the 
distance of the residence of the clergyman serving the same, 
from them, or any or either of them, or from the negligence 
the incumbent, the ecclesiastical duties of such beuefice are in¬ 
adequately performed, the bishop may, by writing under his 
hand, require the incumbent to nominate to him a nt person or 
pei-sons, with sufficient stipend or stipends, to be licensed by 


(*) Cro. Ja, 63. 

(5) This term when used in this act means benefice with curcy ami 
cotnprefaends all donatives, perpetual curacies, and parochial chi> 
pciries. Id. § 72. 
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him to perform or assist in perfbrming such duties, specifying 
tlie grounds of such proceeding; and if tlie incumbent neglects 
to comply wiUi such requisition for three months after it is made, 
the bishop may appoint a curate or curates, as the case requires, 
with such stipend or stipends as he thinks fit to appoint, not 
exceeding, in any case, in the whole the stipends by this act 
allowed, nor, except in case of negligence, exceeding one half 
of the gross annual value of the benefice, though the incumbent 
may actually residp or serve the same; provided that such re¬ 
quisition, and any affidavit made to found the same, be forthwith 
filed in the registry of the bishop’s court, and that any such 
incumbent may appeal to the archbishop of the province, in the 
same way (see § 26.) as in case of sequestration issued by the 
bishop.] 

4. The following case was moved as of a donative, but it 
seems clearly to have been only a chapel of ease under the 
mother church, both from the vicar and also the inhabitants 
claiming the right of nomination, and especially from the bishop’s 
licence being obtained (which is contrary to the nature of a 
donative). (^) But it was moved as of a donative probably be¬ 
cause die case of a donative iu tihat particular is somewhat 
stronger than that of a mere chapel of ease. It was thus: T. 
33 G. 2. K. and Blooer, A mandamus was moved for to be 
directed to one S. Ji. a parishioner of M. in Staffordshire, and 
an inhabitant of the chapelry of C. within that parish, (who had 
turned Mr. JV. the curate of that chapel, out of it after he 
had been eleven weeks in possession, and locked it up,) com¬ 
manding him to restore tlie said PF. Zr., clerk, to the place and 
office of curate of the said chapel. It appeared that this chapel 
is endowed with lands; and that the inhabitants of four differ¬ 
ent parishes contribute to the repair of it. The curate of it has 
u stipend. Mr. Z., the vicar of iff., swore in his affidavit, that 
he believes he has the right of nomination to it, and that it has 
been executed, and ^.iiat Mr. Z. is appointed and nominated by 
him. But there were contrary affidavits, wherein the deponents 
.swear, that they believe the right of nomination to be in, the 
inhabitants. It appen ed that Mr. Z. had a licence. On shew¬ 
ing cause against issuing the mandamus, it was urged, that this 
chapel is a donative; and as the particular nature of it was not 
stated, it must be considered as only a private chapel, and not 
as a public office; and conseqiieiilfy no mandamus will lie. 
Besides, the right of nomination is not established. The vicar 
only swears, that he believes he has the right of nomination; 
which is contradicted by the adverse affidavits. And if it were 

' (y) Vide post, title Doiuittbe And ya. whether Bunh. be not 
contrary in practice. Serjt. llilCs MS. notes. 
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not, yet a vicar lias nothing to ^do witli a donative, llie case 
was mentioned of Prescot, chaplain of Manchester college, re¬ 
ported in 2 Strangey 797.- But there were letters patent; the 
collie was of the foundation of the crown: the ground of the 
court’s interfit^iiig in that case was, because there was no other 
remedy. This man may have another remedy; he may bring 
am ejectment for the farm, which he says belongs to him as 
ewate of this chapel; or he may have his action of trespass. 
Every vicar might as well come for a niandarQus to be restored, 
as this man. On the other hand, it was argued, that this was 
an office that concerned the public, and therefore a mandamus 
would lie to restore to it. A mandamus will lie to restore even 
a sexton, or a parish clerk. It doth not appear that this is a 
donative. But if it be, yet no licence is necessary in case of a 
donative, though in the case of a perpetual curacy it is necessary. 
And it is no objection to say, that he> hath another remedy, if 
he be intitlcd to this. The council on the other side (against 
the mandamus) observed, that parish clerks and sextons are 
temporal officers; whereas this is ecclesiastical; and a vicar or 
rector may just as well apply ibr a mandamus, as the chaplain 

ol* a donative.-By lord' Man^ld chief justice; This is a 

mere temporal question. Three objections have been offered 
against making the rule absolute: the first was, That there is 
no sufficient ground for asking a mandamus. Am, But this 
chaplain hath shewn an appointment, and a licence; and was in 
<}uiet possession fiir eleven weeks. Second objection : That he 
has not the right; for the nomiualioii is not in the vicai', but in 
the inhabitants. Am. Wc cannot try the merits upon affidavit, 
lie claims a right, though it is litigated; and that is sufficient 
for the present purpose. Third objection; That even supposing 
him to have a title, and to have been in possession, and turned 
out of it; yet he ought not to be assisted by way of mandamus, 
but be left to his ordinary legal remedy, by ejectment or an 
action of trespass. Am. A mandamus to restore is the true 
specific remedy, where a person is wrongfully dispossessed of 
any office or function w’hich draws after it temporal rights; in 
all cases where the established course of law hath not provided a 
specific remedy by another form of proceeding, asJlt hath pro¬ 
vided in the case of rectories and vicarages. Here are lands 
annexed to this chapel, which belong to the chaplain in respect 
of his function. If the bishop had refused, without cause, to 
license liim, be might have had a mandamus to compel the or¬ 
dinary to grant him a licence. He is now turned out of the 
chapel anci every thing belonging thereto, by force. It is said, 
He may bring an ejectment, or an action of trespass. I am not 
sure that he could. It doth not appear that the legal propert>^ 
is in him. On the contrary, it is certain that it is not. It 
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raigl^ originally be in feoffees. Those feoffees may Aot have 
been regularly continued. It may be impossible to find .the 
heir of the sui-vlvor. If they have been continued, the present 
feoffees may refuse to let Mr. X. make use of their names. 
Neither of these actions, if he could bring them, would be,a 
specific remedy. In the one, he might recover damages; in the 
other, he might recover the land: but by neither would he .he 
restored to his pulpit, and quieted in the exercise of his function 
and office. — And the rule was made absolute for a maiidamus. 
No return was made to it: but the parties agreed to try the 
merits in a feigned issue. . . 

JVo^e. Upon this case being afterwards mentioned, the court 
took occasion to say, that they had re-considered the point, and 
[ 61 ] weighed all the principles and authorities applicable to it; and 
were fully satisfied that the properest and most effectual method 
of trying the right to -officiate in such chapels, whether it 
depended upon nomination or election, was by mandamus. 
2 Burr. 1043., and again, 3 BufT, 1265. (z) 


(z) The authority of this case lias been shaken by subsequent de¬ 
cisions. It was observed by Mr. J. Budlcr in The King v. the Bishop 
of ChesteTy that the grounds on which the court of King’s Bench for¬ 
merly granted or refused a mandamus, are not explicitly stated; but 
the court has lately granted this discretionary writ only in cases 
xohere there xcas no other specific legal remedy, or tvhere such remedy 
(as an assize) xms obsolete. In the last mentioned case, there was a 
cross-nomination to a curacy, and one of the nominees applied to' 
the court for a mandamus to the bishop to license him, which the 
court refused, because he had a specific legal remedy by tjuare im- 
pedit. 1 T. Hep. 396.; and see 401. note, per Lord Mansfield, citing 
the authority of Dennison J. This reasoning seems also to have been 
adopted in a latter case of The King v. the Marquis of Stafford. The 
affidavits in that case stated the usage to be, that the minister of the 
chapel of Willenhall ought to be nominated and appointed by the in¬ 
habitants of the town of Wilienhall, having lands of inheritance within 
the town, and being so nominated, might to be presented and allowed 
by the lord of the manor of Stowe Heath. That on a commission of 
charitable uses, in the reign of .Tames I., it was agreed between the lord 
of the manor and the aid inhabitants, that certain copyhold lands 
should be IcV through the medium of trustees, for the reparation of 
the said chapel, and the maintenance of a stipendiary priest or curate, 
to be nominated by a majority of the said inhabitants, and to be 
allowed by the lord, and by him presented to the ordinary for a' 
licence to preach. The lord having refused to allow and present 
the nominee of a majority of the inhabitants, the latter prayed a 
mandamus, which the court refused, saying, their right was either a 
mere trust, and then their remedy was in equity, or it was a legal 
right, in which case a quare impedit would lie. 3 T. Rep. 646. See 
14. in the note, ilnd post, 10. Deane ann iii. 6. 

[A bill lies in the name of a chaplain or curate, to establish his 
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S, To every of these several kinds of curates, fhe ordinary’s Licencf. 
licence is necessary, before lie shall be admitted to officiate. ( 6 ) 

For by Ca?i. 48. No curate or minister shall be permitted to 
serve in any place, without examination and admission of ^ 

the bishop of the diocese, or ordinary of the place having epis¬ 
copal jurisdiction, under his hand and seal; having respect to 
the greatness of the cure, and meetness of the party, (a) 

' In order to which, C 62 ] 

( 1 ) He must produce his nomination in fdvm aforesaid. 

( 2 ) Then it must appear in the next place, that he is in holy 
orders ; of deacon at least, if he is to be licensed to be an assistant 
curate: and of priest, if he is to be licensed to a perpetual 
curacy; for by the 13 & 14 C. 2. c. 4. s. 14., no person shall be 
admitted to am/ benefice or ecclesiastical promotion before he shall 
be ordained priest; and it is the more necessary in this case, 
because he is the sole incumbent in th 6 parish; and by the same 
statute until he shall be ordained priest, be may not consecrate 
the sacrament of the Lord’s supper. Which words benefice or 
'promotion do also extend to all chapels of ease which have 
received the augmentation of queen Anne’s bounty; for by 
one of the statutes of augihentation (as will appear afterwards) 
it is expressly declared that they shall from thenceforth, that is, 
from the time of such augmentation, be petpetnal cures and 
hencjkes. 

And this must appear to the ordinary, cither of his owm know¬ 
ledge, or by lawful testimony. 

'rims liy a constitution of archbishop Reynold.: No person 


right, but not an information, in the name of the attorney general, 
unless for charities, as augmentations of vicarages are. Brereton v. 
Tamberlaney 2 Ves» 426. 

A curate being removable at will of the parson cannot prescribe 
for arrears of pension payable by prescription, but must resort to a 
quantum meruit, Birch v. Wood, 2 Salk. 506. See infra, 10. note. 

Where a mandamus to the ordinary to license a curate only stated 
that he had been duly nominated and appointed by the inhabitants 
to be curate, without stating either the consent of the rector, or 
arty custom for the inhabitants to make such nominatioand appoint¬ 
ment, the court quashed the writ, upon the ground that it should 
have stated those facts which constituted the duty of the ordinary, 
and induced an obligation on him in point of law to do the act re¬ 
quired ; The King v. Oxford (Bishop of), 7 East. Rep. 345., and the 
mandamus was mtimately denied, and discharged with costs. Id. 
p. 607., according to the rule in Bishop of Chestefs case, 1 T. Rep. 
405., where application for a mandamus is more than once made 
ugalust a bishop without good foundation.] ^ 

(6) See, as to perpetual curates, if^ra, p. 74. 

. (a) Vide. Can. 36. post, p. 63. (6). 
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shall be admitted to oihciate, until proof shall Urst be made of 
his lawful ordination. Lindw. 47. 

And by a constitution of archbishop Arundel: No curate 
shall be admitted to officiate in any diocese, wherein he was not 
born or ordained, unless he bring with him his letters of orders. 
Lind. 48. 

(3) By the same constitution of archbishop Reynold: No 
person shall be admitted to officiate, until proof shall first be 
made of his goodjife and learning. Lind. 47. 

And by the aforesaid constitution of archbishop Arundel: No 
curate shall be admitted to officiate in any diocese, wherein 
he was not born or ordained, unless he bring with him letters 
commendatory of his diocesan, and also of other bishops in 
w'hose dioceses he hath continued for any considerable time; 
which letters shall be cautious and express with regard to his 
morals and conversation,' and whether he be defamed for any 
new opinions contrary to 'the catholic faith or good manners. 
Lind. 48. 

And by Can. 48. If the curates remove from one diocese to 
another, they shall not be by any means admitted to serve, with¬ 
out testimony in writing of the bishop of the diocese, or ordinary 
of the place having episcopal jurisdiction, from whence they 
came, of their honesty, ability, and conformity to the ecclesias¬ 
tical laws of the church of Eiiffland. 

L 63 ] All which is agreeable to the rule of the ancient canon Jaw, 
which requireth, that no clergyman shall be received in another 
diocese, without letters commendatory from the bishop of the 
diocese from whence he removed. Gibs. 896. 

(4) He must take the oaths of allegiance and supremacy: for 
by the 1 Eliz. c. 1. and 1 W. c. 8., every person who shall be 
promotetl. to any spiritual or ecclesiastical benefice, promotion, 
dignity, office, or ministry, shall, before he take upon him to 
receive, exercise, supply,' or occupy the same, talce the said oaths 
before such person as shall have authority to admit him. 

(5) Such of the said curates as arc admitted to a benefice 
widi cure (as all perpetual curacies arc), shall subscribe the 
articles of religion agreed upon in convocation in the year 
1^62, as iHectors and vicars upon their institution, by the 
IS Eliz. €. 12. s, 3. 

(6) By Can. 36. No person shall be suffered to preach, to 
catechise, or to be a lecturer, in any parish church, chapel, or 
other place, except he be licensed either by the archbishop, or 
by the bishop of the diocese; and except he. sliall first subscribe 
to the three articles specified in the said canon, concerning the 
king’s supremacy, the book of common prayer, and the tliirty- 
fiine articles of religion. 

And by Can. 37. None who hath boon licensed to [jreacb. 
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read,, lecture, or catechise, and shall aftertwrdslcooie to reside in 
another diocese, shall be permitted there to preach, read, lecture, 
catechise^ or administer the .sacraments, or to execute any other 
ecclesiastical function, by what authority soever he be thereunto 
admitted, unless he first consent and siibscribe to the three 
articles before mentioned, in the presence of the bishop of the 
diocese wherein he is to preach, read, lecture, catechise, or 
administer the sacraments as aforesaid. 

(7) Also every curate, lecturer, and evety otlier person in 
holy orders, who shall be incumbent or have possession of any 
ecclesiastical promotion, curate’s place, or lecture, shall, at or 
before his admission, subscribe the declaration of conformity to 
the liturgy of the church of England as it is now by law estab¬ 
lished, before the bishop or ordinary of the diocese, or before his 
vicar general, chancellor, or commissary; and if it is a parish 
church in which he is to officiate, he shall receive a certificate 
from them of such subscription, to bd read by him in tlie said 
church afterwards. 13 ik M C, 2. c.4‘, 15 C. 2. c. 6. 1 ffl [ ^'1' 3 

sess. 1. c. 8. 

By tlie eleventh article of archbishop Wak^'n injunctions 
(which are inserted at larg^ under the title iDrtlitttltton) it is 
required, that in licences to be granted to serve any cure, the 
ordinary shall cause to be inserted, after the mention of the 
particular cure provided for by such licence, a clause to this 
eftect, or in any other parish ni'ithin the diocesCi to •which such 
curate shall move with the consent of the bishop. 

[Every bishop to whom application shall be made for any 
licence to a curate to serve for any person not duly residing on 
his benefice, shall, before granting the same, reejuire a statement 
of all the particulars by this act required to be stated, by any per¬ 
son applying for a licence for non-residence, (See 
and it shall not be lawful for any bishop to grant a licence to 
any curate, to serve the church or chapel of any person as afore¬ 
said, upon any such application as aforesaid, until a statement of 
all such particulars as aforesaid shall have been delivered to him ; 
and such sUitement shall he kept and filed and preserved from 
public inspection, and disclosed only in like manner and in such 
cases as is before directeil as to statements of persCifls applying 
for licences for non-residence. 57 Geo. 3. c. 99. s. 52. 

The bishop may license any curate who is actually employed 
by any incumbent, though not expressly nominated to him by 
the latter, atid may summarily revoke all licences granted to any 
curate employed in his diocese, or subject to his jurisdiction 
therein, and may remove such curate for reasonable cause, sub¬ 
ject to appeal to the archbishop of the province, to be determined! 
in a siminiary way. Id. s. 69. 
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Requisites 
after licence 
obtained. 


Every bish<^ who fihall gciint or revoke any licence to any 
curate under this act, shall cause a copy of such licence or revo* 
cation to be entered in the registry of his diocese, and an alphas 
betical list thereof shall be made out by the r^istrar and kept 
for public inspection on payment of three shillings only; and,ft 
copy of every such licenee and revocation shall be transmitted 
by the registrar to the church or chapel wardens of the parish^ 
&C., to which it relates witliin one month after the grant or revo¬ 
cation thereof ta be deposited in the parish chest; and. the 
registrar neglecting to make such entry or transmit such copy, 
shall forfeit for each oftence 5/., to be recovered as any other 
penalty may be recovered under this act; provided always, that 
every such registrar shall foi' every such copy so transmitted be 
entitled to demand and have from such chui’ch or chapel 
wardens, a fee of 10s. and no more: and such fee shall be 
allowed in their accouitts; 57 Geo. 3. c. 99. s. 70.] 

6 . Also after licence obtained, there are several squishes to 
be performed; which are as follow : 

(1) It seemeth that tliey shall take the oath of canonical 
obedience, if thereunto reejuired. Thus by a constitution of 
archbishop Whichelsea: To curates •'received to oiheiate in any 
church, it ought to l)e enjoined in virtue of their obedience, that 
they duly attend on JSundays and holidays, and other days when 
divine service is to be performed; and thereupon m; do ei^oitu 
that oath shall he administered and made at their admission. 
And we do enjoin, that they shall also make oath, that they will 
not injure the rectcu's, or vicars, and i^rroemors f)f the churches or 
chapels wherein they shall officiate; but that they will humbly 
obey them, and give them due reverence. Lind. 70. 

And iheretipmi we do enjoin that oath shall be adniinistered'if 
But this, not of necessity (saith Lindwood); but only if the 
rector or vicar shall see cause, as if the curate shall shew tokens 
of stubbornness or disobedience. Id, 

Shall he adminisieretf] By such rector, vicar, or other govei’nor 
of the church. Id, 

And made\ By the curate at his entrance or admission. Id. 

Govenu/rs of the cfu^rches'] That is, such as are neitlicr rectors 
nor vicars ;* as deans, provosts, masters, wardens, and such like. 
Id. 

Ami give them due reoerencel In the common instances of 
subordination and respect; and also in performing the usual’ 
services in the public worship of God. Lindu'. 71. 

And by another constitution of the same archbishop: 
Stipendiary priestSf who shall celebrate the divine offices, shall 
,not receive any oblations, portions, obventions, p&-guiiites, 
trentals, or any part tliereof, especially oblations for the bodie,<^ 
of the dead when brought to the church to be buried, without 
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Kcence of the rectors or vicars of the churches where th^ shall 
officiate; nor in any manner cariy them away to the prejodice 
ofthe rectors or vicars of the churches aforesaid, or of their sub- 
sUtutes; lest they incur • the sentence of the greater excdmmu->< 
nication in that behalf ordained. And the said priests on the 
ttmdrtff w holiday c^ter their admission, shall swear .before the 
reetarsi vkars, or their deputies, during the solemnity of the 
public worship, (or otherwise before the ordinaries of the 
respective places), looking upon the holy books there lying open, 
that they will in no wise do ^ny damage or prejudice to tlie 
churches or chapels parochial wherein they perform divine ser¬ 
vice, or to the rectofs or vicars thereof, or to those who repre¬ 
sent them, or who have interest therein, as to the oblations, 
portions, obventions, perquisites, trcntals, or otlier rights what¬ 
soever, or howsoever called; but that as much as in tliem lieth, 
tliey will secure and prescKve them from damage in all and sin¬ 
gular the premises. And the said priests shall also specially 
swear, that they will by no means raise, sustain, or foment 
hatreil, scandal, quarrels, and contentions, between the rector 
and parishioners; but that as much as in them lieth they will 
promote and preserve concord between them. And the said 
priests shall not presume to celebrate divine service in such 
churches or chapels until they shall have taken the oath in form 
aforesaid; provided that the rectors or vicars, or others aforesaid, 
shall require tliem so to be sworn: and-if they shall presume to 
oelelirate divine service in the place so forbidden to them con¬ 
trary to this prohibition, they shall thereby incur irregularity, 
besides the other penalties which the canons indict upon the 
breakers of holy constitutions. And if the aforesaid curates, 
bein^ so sworn as aforesaid before a competent judge, shall be 
convicted by lawful proof of having broken their oath, they shall 
be entirely removed, and as perjured persons sliall be interdicted 
from the celebration of divine offices, until tliey sliall be canon¬ 
ically di^ensed withal. And the said rectors or vicars, or their 
deputies, ought affably to receive the oaths aforesaid; and keep 
in their churches a written copy of the premises and other things 
ordained in that behalf. lAnd. 110. 

^ipendiary priesis'\ This constitution seemeth Uv»havc l>e^n 
intended, not with respect to curates in general, but only such of 
them as had salaries appointed by particular founders, for pray- 
for the souls of them and their friends or posterity; for sucli 
.were the stipendiary priests; who officiated in chantries founded 
and endowed for the purposes aforesaid. 

Perpnsitesy Denarios pro requestis: or, as it is afterwards 
e^qpremed in this constitution, denarios perquisitos; that Is, pence^ 
given for prayers for departed souls in the offices of the church. 
Jahiis. Winch. 

VOL, II. F 
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Cucatei^. 

On the sundt^ or holiday after their admisddri^ By the rector 
or vicar or their deputies. lAnd^ 110. 

Shall smear before the^ rectors^ viears, or their deputies^ By 
which deputies are meant parish priests, or others, whom, in 
their absence, they have deputed to l>e their events or proctors. 
Lind, 111. 

Or •mho have interest therein^ As their farmers, or persons 
who have a right to a certain portion of the obventioiis. Id. 

( 2 ) By the I&& 14 C. 2 . c.4. Every person who shall be 
put into any ecclesiastical promotion shall within two months 
(or in case of impediment to be allowed by the ordinary, then 
within one month after such impediment removed,) in the churcli 
or chapel belonging to his said promotion, read tlie morning and 
evening prayers, and declare his assent thereunto, on pain of 
deprivation ipso facto. ( 7 ) 

(3) He must also within two months, or at the time when he 

reads the morning and evening prayers as aforesaid (on the like 
pain of deprivation ipso facto\ ( 7 ) read and assent to the thirty- 
nine articles, if it be a place with cure; because, although it is 
said in the statute of the 13 A7. c. 12. that this is to be done in 
two months after inductiwii and in the case of curates there is no 
induction, yet when the having cure of souls is the foundation of 
reading and assenting, wherever there is cure of souls the induc>> 
tion may be well interpreted of any actual possession whatsoever. 
Wats. c. 15. 13 £1. c.l2. 23 G. 2. c. 28. 

(4) Also by the aforesaid statute of the 13 & 14 C. 2 . t, 4, 
Every curate, lecturer, and every other person in holy orders, 
who is incumbent or in possession of any ecclesiastical promo¬ 
tion, curate’s place, or lecture, shall within three months after 
his subscription as aforesaid of the declaration of conformity, in 
the parish church where he shall ofiiciate as aforesaid, read tlie 
ordinary certificate thereof and again make the same declar- 
{ition, on pain of deprivation ipso facto (except there lie some 
lawful impediment, allowed and approved by the ordinary. 
23 G. 2 . c. 28.) 

And what w^as said concerning inditdion under the last head 
seemeth equally applic 'ble to the wtjrds parish church in this 
place; namely, that in cases where subscription of the declar- 
[ 67 ] ation before the ordinary was necessary, the same necessity shall 
continue for publicly reading the certificate of such subscrip¬ 
tion, and making again the same declaration, whether it be 


(7) But by 13Eliz. c.\2. §8. arid 13 & 14 Car.2. c.4. ^16. no 
title to present by such lapse accrues till after six months from 
fnoticc of avoidance given by the ordinary to the patron, or (if lapse 
accrues under J3 & 14 Car. 2. c. 4.) till sentence of deprivation is 
publicly read in the parish church. 
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stfictty in the p&risk ehutTk, ft$ is tlie case of pen^iial eura^ 
or in a chapel of ease augtnentcd (which by 16.1. c.lCH 
hcbe^cr following is made ai^erfietual cure). 

(5; Finally, by the 1 6. s/. 2. c. 13. and 9 6.2. c. 2d. All 
ecclesiastical persons shall^ within six months after their admis¬ 
sion to any ecclesiastical preferment, benefice, office, or place, 
take the oaths of allegiance, supremacy, and abjuration, in one 
of the courts at Westminster, or at the general or quarter ses¬ 
sions; on pain of being incapacitated to hold-the same, and of 
being disabled to sue in any action, or to be guardian, or ex¬ 
ecutor, or administrator, or capable oT any legacy or deed of 
gift, or to bear any office, or to vote at an ^election for members 
of parliament, ana of forfeiting 500/. 

7. [By Stat. 57 6.3. c. 99. § 59. No spiritual person shall None to 
serve more than two churches or chapels, or one church and 

one chapel in one day, unless from their local situation, or the churdiwor 
value of the benefices or other special causes, the bishop may cbapeis in 
dtiMii it expedient to license him to serve th^ee churches or 
chijpels, in which case the bishop may grant a licence accord- Exception, 
ingly; such churches, &c. not being distant from each other 
more than four measured mites, provided the reasons for grant¬ 
ing such licence shall be stated therein, and such licence shall 
iiot be good unless they are so stated; and provided that such 
person’s residence is so placed that he need not travel more than 
^ixlceii measured miles in one day to do the duties of such 
churches or chapels.] 

By Can. 48. No curate or minister shall serve more than one 
<*hurch or chapel in one day; except that chapel be a member 
of the parish church, or united thereunto: and unless the said 
church or chapel where such a minister shall serve in two 
places, be not able in the judgment of the bishop (or ordinary 
of the place having episcopal jurisdiction) to maintain a curate. 

8. By a constitution of archbishop Islip, curates serving a cure Salary. 
shall be content *mih six marks a year: but by a constitution of 
archbishop Sudbury, this is enlarged to eight marks, or their 
Imnfd and four marks, by reason of the diffet'etice of the times. 

Lind. 240. 

Which constitutions, although become obsolete by the de¬ 
crease in the value of money, yet do inform us in general of the 
projiortion thereby intended, which is, that the curate shall re¬ 
ceive double of what would reasonably pay for his board. From 
whence also we may collect in some degree the value of money 
at the time of the latter constitution, which was in the year 
1378, being the second year of king Richard the Second; for- 
.‘ismuch as the ordinary price of a man’s boanl by the year at ^ 
that time was estimated at four marks. 

In these days, with respect to assistant curates, who are to be 
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paid by tbe incumbents that employ them) in ordei^ to prei^Ketit 
disputes, it is usual for the ordinary to" require that a certain 
sum be appointed in the nomination, according to the ibrni 
above expressed. 

. And by the tenth article of archbishop Wake’s dircctUms 
before mentioned, it is required, that in tiio instrument of li¬ 
cence grantetl to any curate, tiie ordinary do ap})oint liim a suf¬ 
ficient salary, according to the power vested in him by the laws 
of the church, and the particular direction of the late act of 
parliament for the better maintenance of curates, : 1^ Mu¬ 
st. 2. c. 12. [which was for the curates of non-residents only, and 
is now repealed by 57 Geo. S. c. 99. § 1., as is the 3(J Geo. 3. 
c. 83. 

[ 67 a ] stat. 57 Geo, 3. c. 99. § 53. The bishop shall appoint to 

every curate such salary as is specified by this act, and every 
licence to be granted to a stipendiary curate under tliis act shall 
contain the amount thereof ; and such licence, or a copy of the 
registry thereof, signed by the registrar, sliall be evidence of its 
amount in all courts. In case of disputes between persons 
holding benefices and their curates, touching such salary, Uic 
bishop may, on complaint, summafily determine the same; and 
in case of wilful neglect or refusal to pay the same, may proceed 
by monition to sequester the profits of the benefice, until pay¬ 
ment of the stipend and its arrears is made; the curate obtaining 
such licence shall pay bishop’s secretary or officer 11,, exclusive 
of auiy stamp duty chargeable tJm'con (see infra), which fee shall 
go in lieu of all fees now demandablc by such secretary, &c. 
for obtaining such licence or for signature of any declaration by 
the curate in consequence of such licence, or of any certificate 
that such curate signed such declaration: provided, that as 
often as any person shall be licensed to two or more curacies 
within tlie same diocese at one time, one declaration only need 
be signed as appointed by an ‘ Act of Uniformity’ (8), and it shall 
be sufficient to produce • one certificate only of his having so 
signed such declaration before the bishop of the diocese. 

ByS 54*. The bishop may appoint for the curate any stipend 
not exceeding 75/. per annum, and also the use of the house of 
residencoy^avith its ganfens and stables, or a furtlier sum of 15/. 
in lieu of the use of such house, in case there is no house, or 
it shall appear inconvenient to assign the same to the curate, 
in respect of any benefice to which the incumbent was instituted 
before 20th July, 1813; but the bishops shall not appoint any 

g reater stipend in respect of such benefices during the incum- 
cncy of such spiritual person, unless with his consent; or in 
^ case of n^lect, to nominate a proper curate to the bishop. 

(8) Tlierc floes not appear to Be any act thus intituled. The enact- 
nicnt above referred to is taken^to be IS & H Car.2. c. I-. J 3. 



Ciirdten. 


By 57 Geo.S. c,99. ^ 55. it is provided, That when any person 
shall, after 20th July 1815, become incumbent of any benelke, and 
shall not duly reside thereon, (unless he shall do die duty of the 
same, having a legal exemption from residence, or a licence to re* 
side out of the same, or out of the usual house of residence,) the 
bishop shall appoint the salary of the licensed curate as follows: 
no such salary shall be less than 80/. per atmmn, or the annual 
value of the benefice, if its gross value does not amount to that 
sum; nor less than 100/. pei’ annum, or the whole value as above, 
if the value shall not amount to 100/. per annum, in any parish or 
place where, according to the last parliamentary returns, the popu- 
latirni amounts to or exceeds 300 persons, •and not less than 120/. 
per annum, or the whole value as above, if it does not amount 
to \^0l,per annum, in any parish or place where the population, 
ascertained as above, amounts to or exceeds 500 persons; and 
not less than per annum, or thef whole value as above, if 
it does not amount to \S9L jmr annum, in any parish or place 
where the population, ascertained as above, amounts to or ex¬ 
ceeds 1000 persons; provided that the annual value of all 
benefices, of which the value, estimated as herein, does not 
amount to 1 SOI.per annum,*shall be estimated from the returns 
made by the bishops of the several dioceses to the governors of 
queen Anne’s bounty, or from any future like returns, respecting 
places omitted in former returns, or in the actual income 
whereof it shall be made appear to the bishops that any con¬ 
siderable variation has taken place, either by augmentation by 
queen Anne’s bounty or otherwise. 

By§ 56. WJiere it appears to the bishop that the actual an¬ 
nual value of the benefice, clear of all deductions, exceeds 400/. 
ptT annum, he may assign to the curate resident within the 
parish, and serving no other cure, a salary of 100/. per annum, 
though the population do<^ not appear, as aforesaid, to amount 
to 300 persons; or where the actual income exceeds 400/. pet' 
annum, and the impulation shall also amount to or exceed 500 
persons, he may assign him any larger salary, not exceeding by 
more than 50/. per annum those in § 55. required to be assigned 
to any such curtfte. 

By $ 57. {Smaller salaries fixed at discretion of >4116 bishops 
may be assigned to curates, in cases where by reason of sick¬ 
ness, age, or other unavoidable cause, any incumbent has be¬ 
come non-resident o- incapable to perform the duties thereof; 
all licences granted in such case shall specify that for special 
reasons the bishop hath not thought proper to assign to the 
curate the full salary allowed or required to be assigned by this 
act; which special reasons shall be entered at large in a book 
and deposited in the registry, which book shall not be inspected, 
except by leave of the bishop, or other proper authority, as in 
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cases of application for licences for non-residence (see 4 

i^e0iDam*) 

And by 57 Geo, 3, c. 99. § 58. If any incumbent of twO or intn*e 
benefices, bofid fide residing on one of them in different proportions 
of every year, shall employ a curate to perform the duties thereof 
interchangeably from time to time, on the benefice from which he 
is absent, whilst he resides on the other; the salary to be assigned 
to such curate shall not exceed that allowed under this act for 
the largest of such benefices, nor less than would be allowed for 
the smallest, as to the bishop shall appear reasonable; but if any 
incumbent shall employ a curate or curates for the whole year, 
on each or any of such benefices, the bishop may assign a salary 
to either or each of such curates, less than the amount above 
fixed as he shall think fit. 

13y § 60. Where the bishop finds it expedient for proper per¬ 
formance of ecclesiastical duties, he may license any person 
holding a benefice to serve as curate of an adjoining or other 
parish, with a salary less, by a sum not exceeding 80/. 
anfitinif than that in the several cases herein specified, {viz, in 
§ 55, 56.); and where he finds it expedient to license any such 
person to serve as curate for more than one parish or place, he 
may direct his salary for serving each, to be less by a sum not 
exceeding 30/. per annum^ than those in § 55. 

By §61. All contracts between incumbents and tiieir curates, 
in fraud or derogation of this act, and all contracts whereby any 
curate shall in any manner undertake or bind himself to accept 
or be content with any salary less than that stated in his licence, 
as allowed him, shall be void at law, and not pleaded or given 
in evidence in any court of law or equity; and notwithstanding 
the payment and acceptance in pursuance of any such contract, 
of any sum less than that specified in the licence of such curate, 
or any receipt given in cases of such {payment, &c., the curate, or 
his personal representatives shall be entitled to the full amount 
of what remains unpaid^ of the salary specified in his licence; 
and payment thereof, with treble costs of recovering the same, 
shall be enforced by monition on proof of what r^iains so un¬ 
paid to the satisfaction of the bishop, and by sequestration of 
profits of the benefici.; provided the application of the curate 
shall, in every such case, be made to the bishop twelve months 
after quitting his curacy, or by representatives, within twelve 
months after his death; and provided that no sequestration shall, ^ 
by virtue hereof, affect the profits of any benefice beyond the 
time during which it is held by the persons liable to make the 
payment, in respect of which such profits shall be sequestered. 

By §62. In every case in which any bishop shall ap)Hant 
for a curate a salary equal to the whole annual value of tlic 
benefice, the same shall be subject to deduction, in respect of 
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all ciioi^ aad legf^Uy aii^ng. yalu^ and to 

any loss or diminution which may lessen sttch vidu^^ wUhopt 
wilful default of the iocumheot. 

JBy 57 Geo. 3» C.99. $63. The bishop, on application of any 
spiritual person holding any benefice, the whole profit of which lias 
b^n allotted to tlie curate, may allow such incumbent to deduct 
.therefrom, in each year, any sum not exceeding one-fourth of such 
profit as has been actually laid out, during tlie year, in repair of the 
chancel or house of residence, and its appurtenances, in respect 
of wliich such incumbent, or his executors, &c. would be liable 
for dilapidations to the successors; and may allow tlie incumbent 
of any benefice, the profits of which dg not exceed JSO/.jJtr 
aamum^ to deduct from the curate’s salary, in each year, so much 
money as shall have been actually laid out in such repairs, above 
the surplus remaining of such profits, after paying such salary, 
so as it does not exceed one-fourth of, the latter. 

So much of 36 Geo, 3. c. 83. as relates to the maintenance of 
curates within the church of England, and making provision for 
appointing stipends for such curates, {viz. $ 1, 2. part of $ 3. and 
§ 5.) is repealed by 57 Geo. 3. c.99. $ 1. (and see $ 3, 4?. title 

pluralttp).] 

By 36 Geo. 3. c. 38. $ 6. Whereas it is expedient that the aidliorily Limicc. 

ordinaries to license curates should be furtlicr explained, en¬ 
larged, and confirmed, it is enacted, that it shall be lawful for the 
orclinary to license any curate, who is or shall be actually em¬ 
ployed by the rector, vicar, or other incumbent of any parish 
clnirdi or chapel, although no express nomination of such curate 
shall have been made either in words or in writing to the ordinary 
by the said rector, vicar, or other incumbent; and that the 
ordinary shall have power to revoke summarily and without pro¬ 
cess any licence granted to any curate within his Jurisdiction, and 
to remove such curate for such good and reasonable cause as he 
shall approve; subject nevertlieless to an appeal, as well in the 
case of a grant of a licence to a curate who has not been no¬ 
minated, os in the revocation of a licence granted to a curate ; 
such appeal to be made in either case to the archbishop of 
the province, and to be determined In a summary manner. 

By the several .stamp acts a duty of 15s. was imjiosed on all [ 68 1 
lioences, which having been found burdensome to stipendiary 
curates appointed by licence to perform the office of curate in u 
parish church upor the nomination of the rector or yicar there¬ 
of, was repealed by 28 G.3. c.28. £38 G. 3. c.56. and 55 G.3. 
c. 184. Sched. Part 1. title 

And in the faculty of dispensation of plurality, order is taken, Salary, 
that there shall be a residing curate, if the revenues of the 
.church will conveniently bear it, and that such curate shall 

V 4 
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have ai eonipeieiit^aii)il suffident. ealaiyy to «s5i^ie4''i^ 'tltc 
prop^ ordinary at- his discretwn;'<»‘ if he shall not take, due 
care therein, then by the archbisht^ granting the di^pansatipBi 
or bis soccessors. ‘ . 

As to the salaries of ‘perpetual curates, whilst the impropri¬ 
ations were in the hands of monks and other ecclesiastical pet^ 
sons and bodies, the bishop had power to ascertain, -inci^^ 
or lessen the salaries of these as well as other curates, as he had 
also of augmenting vicarages endowed, if he saw occasion; but 
since these impropriations are fallen into the hands of laymen, 
this hath not been allowed. So that now, in clfect, (Mr. John¬ 
son says) the irapropwators have these cures* served by whon», 
and at what rates they please. Johm, 89. 

If the bishop assign the salary, the curate*s most effectual 
remedy for his pay, is to apply to the ecclesiastical court; for 
there, in default of payment, a sequestration may be served on 
the benefice: but if the curate have no licence, he cannot sue 
in that court. Johns, 87. 

If he sue for his salary at the common law, he must prove 
an agreement betwixt himself and the incumbent (9); but in 
such case he may be called upon to prove, that he made (he 
subscriptions and declarations before mentioned, and otherwise 
qualified himself as the law directs. Johns. 87. 

E, 19 G. 3. Martpn and Hind, This was a case reserved for 
the opinion of the court. The cause had been tried at the sit¬ 
tings in London after last Hilary term. The declaration stated, 
that the defendant, on the 13th of February 1769, by an in¬ 
strument in writing, undertook and promised to retain and 
continue the plaintiff to officiate as curate in the {larish church 
of St. Ann, Westminster, until otherwise provided of some 
ecclesiastical preferment, unless by *fault by him committed he 
should be lawfully removed, and to pay him 50 guineas a year 
during that time; that the plaintiff had not been provided of any 
other ecclesiastical preferment, nor lawfully removed, and tlmL 
the defendant had not, from the said 13th of February 1769, 
retained and continued him curate of the said church, and per¬ 
mitted him to officiate therein, and had not paid the said 50 
guineas a year. The case stated the instifunient or title on 
which the action was brought, which was in these words: “ To 

the right reverend father in God Richard lord bishop of 
“ London. 'I'hese are to certilj' your lordship, that 1 Richard 
“ Hind, rector of St. Ann’s, Westminster, in the county of 

(9) H, 1672. Pierson v. Atkinson, Freem. 70. Prohibition was 
granted where suit was for an addition ordered by the bishop to a 
sAlatynttrecd on by an incumbent and curate ; but see now 57 Geo. 3. 
C.99. §61- supra, 67 (<•). 
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^^‘Mjildkseief luid your lordship's diocese of X^odop^ do herdiy 
*< iKHttiAate end appoint the rei%rend Th&ma&'Martyn tXi perform 
^ the Office of a ctirate is iny churrdi of St. Ana ^res^, and 
<< do promise to allow him the yearly sum of 50 guineas for his 
^ miuntenance in the same, and to continue him to officiate in 
** my 'i^d church until he shall be otherwise provided with 
^some ecclesiastical preferment, unless, by ^It by him com- 
** mitted, he shall be lawfully removed from the same; and 
I hereby solemnly declare, that I do not fraudulently give 
** this certificate to entitle the said Thomas Martyn to receive 
holy orders, but with a real intention to employ him in my 
“ said church, according to what is before expressed. Witness 
“ my hand, this 13th day of February, 1769. R. Hind” The 
case then stated, that on the 6 th of July, 1778, the churdi of 
St. Ann had become vacant, on the defendant’s having taken 
other preferments, namely, the living of liochdalc, and that he 
had paid the plaintiff his salary as curate, up to that time. 

And here it is necessary to go back to a former trial l)e- 
tween the said two parties, which was as follows. About the 
year 1776, upon a disagreement between Hind and Martyn^ 

Hindi after giving him sijt months notice to quit the curacy, 
had reftised to permit Martyn to officiate, and had discontinue 
the payment of his salary. Upon which, MaHyn brought an 
action on the written instrument above set forth, and obtained 
a verdict for the arrears then due. But the question, whether 
he could maintain the action, being brought before the court 
in Easter term 16 G. 3. on a motion for a new trial, it was looked 
upon as a matter of importance, and entirely new; and, after 
it had been fully argued at the bar, the court took time to 
consider. The principal objections made to tlie actions on [ 71 i 
that occasion were, 1 . That the instrument did not contain any 
contract between the rector and curate, nor any promise from 
the curate to the rector. That it was merely an engagement 
and indemnity by the rector to the bishop, founded on the 
statute of \2An, and on the canons, by which the bishop, if 
he ordains a man who has no curacy or preferment, is himself 
liable to maintain him. That if any person was entitled to sue 
the defendant, it was the bishop. That Martyn-Myias not a 
party to the instrument, and that the undertaking contained in 
it was, as to him, without consideration. That there was no 
mutuality of obligLtion between Hind and him, for diat he 
might cease to act as curate whenever he pleased. 2 . It was 
said, that Martyn had never obtained a regular licence (which 
ought to be under seal) to officiate as a curate, which it was in¬ 
cumbent on him to have done in order to intitle himself to the 
benefit of HukTs undertaking, supposing it could be considered 
as an engagement 10 him. 'I'liat a licence was iu the iMture of 
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an investiture to a curate; and diat, not being Ucensei^ he was 
certainly removaide at the pleasure of the red;or.-^ln answer 
to which objections, it was aiguedj 1 . That the title was in sub¬ 
stance and effect an engagement with the plaintiff. That the 
words are, I do promise to aUmo him, not Jpromise to indemn^ 
yo/u (the bishop.) That, if the instrument had be^ a deed 
under seal, none but persons strictly parties to the dc^ could 
have maintained an action upon it; but the case is different 
with regard to a common undertaking in writing like the pre¬ 
sent. That it has been determined in the case of DuUm and 
Poole, I 318. (1), that’on a promise made to one person 

for the benefit of another, an action may be maintained by the 
person for whose benefit the promise was made. That SO 
guineas was more than is required by any canou or act of par¬ 
liament, and therefore if an ^lownnce to the extent required by 
law should be considered as an indemnity to the bishop, yet 
a salary exceeding that allowance could only arise from a con¬ 
tract between the rector and curate. That the consideration of 
the salary is the performance of the duty. 2 . It was aiisweretl 
as to the other objection, that no part of the canon law makes 
a licence necessary. That the act of uniformity requires it for 
lecturers and preachers, but for no other persons. And as to the 
cases mentioned to shew that all curates are removable at plea- 
C ] sure, none of them hath established that doctrine.—Afterwards, 
in the same term, lord Mansfield deliveretl the opinion of the 
court: At the trial, the defendant attempted to shew, tliat the 
plaintiff was lawfully removed fm' fault by him committed, and 
offered evidence to prove the irregularity of the plaintiff’s life 
and behaviour; but I would not suffer that evidence to be given; 
being of opinion, either that the rector ought to have repre¬ 
sent^ his conduct to the bishop, and applied to him to remove 
him, or if he himself could remove him on that account, that he 
ought to have notified to him the cause of his removal to be his 
immoral behaviour, which he had not done. 1 am still of the 
same opinion as to that part of the case, as at the trial, and no 
objection hath been made to it in the argument. But 1 desire 
it to be understood, timt this doth not imply an opinion tliat die 
bishop may not remo\ j a curate, nor even that the rector may 
not, for just cause properly notified to the curate. Those points 
still remain open. (2) As to the 1 st objection, it appears from 


(!) See SB.&P, 14-9. note, and 1 B. & P. 101. noiis. 

(2) In S. C. Cotup. Rep. 440. Lord M. said, there is a distinction 
between curates licensed and curates not licensed. If not licensed, 
they are removable at pleasure; but if licensed, they are only rc> 
movable mb modo, for instance, by consent of the bishop, or where 
the rector does the duty himself: and irregularity in the curate's 
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the cimoo, that a pecmmry pronriBioa is not the ca)l|r 
a tiile^ bat that tme purpose of it is to assure the biahq> that 
^ perscm to be ordained hath some church where he may ex¬ 
ercise bis function. And if after bdng certified of the fact, the 
bishcp ordains him, and he is afterwards removed, the bishop is 
not liable to maintain him. And therefi>re the bishop in this 
case can have no claim of indemnity against the defendant. 

The title is only a certificate to the bishop of the fact, that the 
rector has undertaken to employ him, to pay him, and to con¬ 
tinue him in the curacy till provided of somb other ecclesiastical 
preferment. It is dimcult to conceive, how any question could 
be made on this point, or how a doubt oould have been entei> 
tained in the case of Dutton and Poole, which, however, was 
not near so strong as the present. As to the 2d objection, the 
bishop having ordained the plaintiff on this very title, there 
surely cannot be a stronger licence/ Whether it is such as 
would satisfy some penal statutes, fhay be a critical question, 
but we are of opinion that it doth not lie in the defendant's 
mouth to say that Martyn has no licence, when he himself hatli 
admitted him to act ns his curate, and has never before objected 
to him on this account, or given him notice and an opportunity 
of obtaining one in form. — And the rule for a new trial was 
discharged, and judgment entered for the plaiutifi*. 

The question now upon the case reserved in the second action, [ 73 ] 
was, wliether the plaintiff could recover the arrears of his salary 
of 50 guineas, from the time of the defendant’s quitting the 
rectory of St. Ann. For the plaintiff *it was contended, that the 
undertaking by Hmd did not determine by his ceasing to be 
rector of St. Ann. It was a permanent agreement to provide for 
the plaintiff till he should obtain some other church preferment. 

It could not be voided by the voluntary act of the defendant, but 
if he had put it out of his own power to continue him in the 
exercise of his function of curate of St. Ann, he was still bound 
to pay him the salary. The nature of a title to the bishop is not 
a precarious provision, dependent on the will of the person who 
gives it, but certain mid only determinable by the misconduct, or 
preferment of the person to whom it is given. To prove tliis, 
several cases were referred to in the register of Archj^ishop Win- 
chelsea, which are mentioned in Gibson’s Codex; particularly, 
an order from the archbishop to the bishop of St. Asaph, to 
compel John, rector of Goldfield, to pay the annual sum of five 
marks to Amianus de Goldfield, to whom the said John had 
given a title for that sum, until he should be provided for; and 
two orders from the archbishop, one to a bishop to provide for a 

•conduct must he re[)rcscnted to the bishop, and not set up us a lawful 
ground of removal by tlio rector. Id. 



cfergymah whom he had ordained without a title, and another of 
the Tike purport to a bishop^s executors to oblige them to pro¬ 
vide for one whom the bish(^ had ordained without a title. Fot 
the defendant it was insijsted, that every sentence in the instru¬ 
ment confined the undertaking to the time of continuance in the 
rectory of St. Ann. It could not bind his successes, and cer¬ 
tainly did not bind him to continue all his life-time rector of the 
parish. The consideration for which the 50 guineas were to be 
paid, was the performance of the duty of a curate. The contract 
would want a mutuality, if it extended beyond Hind's continu¬ 
ance in tlie rectory of St. Ann, for he could not compel the 
plaintiff to officiate as his curate at Rochdale, his present living. 
An engagement to pay SO guineas independent of any clerical 
function, would not have been a title upon which the bishop 
could have ordained the plaintiff. By Lord Man^ld: There 
does not seem to me to be any colour whatever for the present 
demand. The question is, what Hind has undertaken to do. 
He could not turn the plaintiff out at pleasure; but there is no 
pretence to say, that he has undertaken for himself, or his 
executors, to maintain him for life, or to continue all his own 

C 74 ] life-time rector of St Ann. The question here is not, whether 
this is a good title or not; although it should seem that it is. 
ITiey commonly run in this form, and the curate takes the 
risk of the rector’s quitting the living. A man may give 
a more permanent title, but the words of this instrument 
clearly confine the undertaking to the time of Hind's continu¬ 
ing rector of St. Ann. And the defendant had judgment. 
Dottglas, 137. (&) 

Hesidcncc. 9. By the last article of archbishop Wake’s directions, before 
mentioned, it is ordered, that the bishop do take care as much as 
is possible, that whosoever is admitted to serve any cure, do 
reside in the parish where he is to serve; especially in livings 
that are able to support a resident curate; and where that can¬ 
not be done, that they do at least re^de so near to the place, 
diat they may conveniently perforin all their duties both in the 
church and parish. ' * 

^ And if the curate do not comply, the ordinary may withdraw 
his licence.. 

[And now by 57 Geo. 3. c. 99. $ 49. it is enacted, that where 

(5) This case is also reported in Coiaja, 437., where it appears that 
on the first trial it was objected that Martyn was appointed reader of 
Thayers in the same parish, for which he had a salary of 30^. per 
‘ hnnum^ which the counsel for the defendant contended to be an 
ecclesiastical preferment within the meaning of the agreement between 
him and Hindi But the court over-ruled the objection. Sec title 
f&eabet. 
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ft ounite is f^jpointed to. serve the* beneilce of any imiumbrat 
who is non-resident, for more diftn three iiMHitbs tm. die year^ 
from exemption, licence or otherwise^ s^uch emrate shall reside 
within the parish, provided the gross. annual value of Uie 
ben^ce amounts to or exceeds SOO/. tmd the peculation 500; 
or< provided the population amounts to 1000 persons or more, 
whatever may be the value of the benefice; provided that where 
it is made out to the bishop’s satisfaction, that from peculiar cir¬ 
cumstances, great inconvenience would arise from such curate 
being compelled to reside in the parish, he may allow him to 
reside in some convenient place near, but such circumstances 
shall be specified in the licence, and entered and filed in the 
registry of the diocese. 

And by 57 Geo. 5. c*99. §G4. The bishop who shall grant any 
licence to any curate, to serve the church of an incumbent non¬ 
resident for four months during each >year, may allot for his re¬ 
sidence the house of residence, with the offices, gardens, and 
a[)purtcnances, during the time he shall serve the cure, or during 
the incumbent’s non*residence, and may sequester the profits of 
such benefice in any case in which possession shall not be given 
up to the curate, and till such possession is given, and may apply» 
or remit the profits of such sequestration as he thinks fit. 

By § 65. Where a curate is assigned a salary of not less than 
the gross annual value of the benefice he serves, and in addition 
thereto is directed by the bishop to reside in tlie house of resi¬ 
dence thereof, he shall during such residence pay the same taxes 
and parish assessments in respect of such house, and the 
appendages thereof of which he may so be in occupation, as if he 
had been appointed to the benefice. 

* By§ 66 . The bishop at any time on three months* notice in 
writing, may direct any such curate to give up possession of such 
house of residence with the appurtenances, who shall accordingly 
do so, and in case of refusal shall forfeit to the incumbent of the 
benefice 40^. for each day of such wrongful possession, to be 
recovered by such rector, &c. in action of debt, in any court of 
record at Westminster, as any penalties for non-residence under 
this act may be recovered. 

By § 67. The incumbent of any benefice, the hqiise of resi¬ 
dence wherein has been assigned to tlie curate as a residence, shall 
not dispossess him of such house, until the permission of the 
bishop is given in writing, with three months’ notice to the curate 
of such his intention, who shall thereupon quit the same according 
to notifce; and every curate residing in such house of any benefice 
which becomes vacant, shall quit the same within three months 
after appointment of any spiritual person thereto, on being re¬ 
quired so to do by the new incumbent, and on having one 
month’s notice to quir. 
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And by § 6& No cumte shall qoh: any beneHce to which h^ is 
so lieensedy until aAer three monthi^ nodce of his inteatioti to 
quit, given to the person holding such benefice, and to the 
bishop of the diocese, unless wi^ ccoisent of the latter, upon 
pain of forfeiting to such incumbent a sum not exceeding sue 
months* stipend, which may be retained thereout when pai^ or 
if it cannot be so I'etained, it may be recovered as > oth^ 
, penalties under this act may be recovered. 

A perpetual curacy mth cure is a benefice, within 57 Qeo, 3* 
C.99. ^ 72.; but a parsonage having a perpetual curate without 
cure is not. $ 81. 

By 13 & 14 Car. 2. ic.4. § 7. it is provided, that when the 
proper incumbent of any benefice with cure, resides and keeps a 
curate, the former (not having any lawful impediment allowed by 
the ordinary) shall once, at least monthly, publicly read the 
common prayers and service, and if there be occasion administer 
each of the sacraments and other rites of the church in the parish 
church or chapel, as in the said book appointed; on pain to for¬ 
feit 5/, to the use of the poor of the parish, on conviction by 
confession, or proof of two witnesses on oath before two justices 
of peace, and in default of payment within ten days, to be levied 
by distress and sale of goods by their warrant, by the church¬ 
wardens and overseers of the poor.] 

Howk- 10. By a constitution of Edmund, archbishop of Canterbury: 
moved. < admonish the rectors of churches, that they do not endea¬ 
vour to remove their annual curates, mthout reasonable cause ,* 
especially if they be of honest conversation, and have hindable 
testimony thereof.’ Lind. 310. 

Without reas'mable came'] Of which it seemeth that the ordinary 
shall be judge, who granted the licence; who may, at his discre¬ 
tion, displace such curate, by withdrawing his licence, without 
formal process of law. Johns. 88. (c) 

And as to perpetual cunites; these also are licensed by the 
bishop as well as others (3) ; and Mr. Johnson says, Jfe is 
assured, that their licences do run in the same form, at least 
in many places, with the licences of other curates, and particu- 


(c) The following opinion has recently been given by two eminent 
advocates of the court of arches upon an important question re¬ 
specting curates’ licences; which, though the point has not been 
judicially determined, is of too great moment to be omitted here; — 
That every licence, granted to a curate, terminates on the death 
of the incumbent who gave the nomination; that the succeeding 
« rector may nominate any other clergyman to tlie cure, and claim a 
“ fresh licence from the bishop of the diocese.” 

(3) Potoell V. MUbank, 1 T. Bep. 401. note; but semb. not insti- 
tuted. Duke of Portland Bingham^ 1 Hagg. 164f. supra, vol. i. 
G.5. 7ioic, and vol. ii. 55 (A), wo/r. 
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lavly, td continue only daring the bishops ^letBUie.: and 
for distinction sake, they are called perpetual curates; and, 
indeed, whatever power die bishops ^ve in removing such 
cuiates at pleasure, yet it is seldom or never made use of. 

J^is* 89. 

In the case of the curate of Orpin^oih H, 27 & 28 C. 2. who [ 75 ] 
was appointed by the impropriator, and licensed by the arch¬ 
bishop as ordinary, the court held, that being but a curate at 
will, and not instituted and inducted, he was not an incwnbetU 
within tlie statute of the IS EL c. 10. nor liable to dilapidations. 

SKeb,eU, (d) 

So in the case of PFood and Birchs H. 10. W, Wood pretend¬ 
ing to be curate in a chapel of ease in the parish of Preston, sued 
the vicar dP the parish in the spiritual court, for the arrears of a 
pension claimed by prescription; and a prohibition was granted, 
unless cause shewed: for that the curate was removable at the 
will of die parson, and so cannot presScribe, but his remedy must 
lie by quantum mmiit, 2 Salk> 506. 

And in the case of Price against Pratt and others, M, 1729. 

Tlie plaintiff Price preferred his bill as perpetual curate of 
Bovir^on, being a cha^ieP annexed to the church of Hemel- 
Plemsted in the county of Hertford, against the defendants, 
inhabitants and occupiers of lands within the said chapelry. He 
made his dtle under a nomination to his curacy in the year 1716, 
by the then vicar of Hemel-Hemsted, who also gave him by the 
same instrument, the small tithes in Bovington, with power to 
sue for them in his (the vicar’s) name. He also set forth a 
licence to preach from the then bishop of Lincoln; and also 
diat upon the said vicar’s death, his successor, the present vicar, 
in the year 1722, gi-anted him a new nomination to this curacy 
expressly for life, with like power to sue for the small tithes in 
both their names; but though he took a second nomination, yet 
that by the first, and the bishop’s licence, he was suiHciently 
entitled to the tithes; because by such nomination he became 
perpetual curate. But by the court; The bill must be dis¬ 
missed, for no tide appears in the plaintiff; for tliough a curate 
is appointed by a vicar, either generally, or expressly for life, 
yet such appointment is in its own nature revoc;^ble at the 
common law, even without any cause assigned, and by the 
ecclesiastical law upon cause shewn; so that the plaintiff 
had not such a permanent interest, as to claim any tithes. 

Butd). 273. 

But notwithstanding these adjudications, the principal point, 
whether the appointments of these curates are revocable at 
pleasure, seenjeth not to have been fully considered upon 

{d) Sec per lord Math^eld, Cotvp. 4*-l' a, in page 72. note. 
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solemn argument; but that they are so, seemeth to have b^n 
taken for granted, and that upon a principle which perhaps will 
[ 76 ] admitted, namely, that at the common law they are re^ 

vocable without any cause assigned, for after they are nominated 
by the impropriator, and licensed by the .ordinary, it seemeth 
that they are not to be removed but for such cause as would 
deprive a rector or vicar. 

With regard to such of the perpetual curacies as have been 
augmented (e) by the governors of queen Anne*s bounty, there 
is no doubt, but by the act of parliament here next following, 
the curates thereof are not removable at pleasure; and there¬ 
fore the form of the licence in diat case at least, ought to be 
altered. 

And os to the rest* it should seem, that such curacies are 
henejicia ecclesiastica. Lord Coke says, Ben^ium is a large 
word, and is taken for any ecclesiastical promotion or spiritual 
living whatever. 2 Imt. 29. And in the case of Moseley and 
Warlmrtoni M. 9. W, it was said by the court, that a 'prebend is 
an ecclesiastical ben^e. I Salk. And Dr. Gibson, ob¬ 

serving upon the aforesaid case of Wood and Birch, where it was 
held that the curate was removable at the will of the parson, 
and consequently could not prescribe, says, this is true of an 
assistant curate to a resident rector or vicar, but not of a curate 
properly speaking, who has the curam animarum committed to 
him pi’o tempore by the bishop, in the absence of the incumbent. 
Gibs. 896. And in the case of perpetual curacies in particular, 
the court of king’s bench will grant a mandamus to the bishop 
to admit and license a curate; which implies (g) a right in the 
person nominated to such office or promotion: as was done by 
the court in the case of the dean and chapter of Carlisle, with 
respect to the curacy of CuMen't^s ; which case is set forth at 
large, under the title SDrait? ailU Cftapterjl. (A) 


(e) By 1 Geo. 1. «e5i.2. c. 10. §15. No donative “shall be aug- 
“ mented without the consent of the patron.” And his consent is 
implied to every augmentation, as seems by the conclusion of sect.4<. 
and any other construction would be unjust. Scrj.Hi/rs MS. notes. 

(gl It only implies a right until the will is determined : for another 
at will may have a mandamus. Salk, 428,429. Ibid. 

(h) The reasons which have induced the court of King’s Bench of 
late to refuse a mandamus in this case have arisen from the nature of 
that writ. (See ante, Division 4. in the note.) But that a perpetual " 
curacy is to be considered as a benefice with cure of souls, and that 
the curate must therefore obtain the bishop’s licence, and subscribe 
the thirty-nine articles and declaration of conformity, before he can 
be admitted to his benefice, and maintain an action of money had and 
received for the profits of it, was the opinion of the court of King’s 
Bench in Puwelv. Milbank, I 7'. Rep. 399. See SHtiotoson, 14. in the 





11. By the 1 G.st.i. c.lO. HTtereas the^late queen Anne’s 
bounty to the poor cleiu^ was intended to exten<i not only to 
parsons and vicars who'^me in by presentation or collation, 
institution and induction,' but likewise to such ministers who 
came in by donation, or are only stipendiary preachers.or 
curates; most of which are not corporations, nor have a legal 
succession, and therefore are incapable of taking a grant or con> 
veyaiice of such perpetual augmentation as is intended by the 
said bounty; and in many places it would be in the power of 
the donor, impropriator, parson, or vicaf, to withdraw the 
allowance which was before paid to the curate or minister 
serving the cure; or in case of a chapelrj, the incumbent of the 
mother church might refuse to employ a curate, and officiate 
there himself^ and take the benefit of the augmentation, whereby 
the maintenance of the curate would be sunk insteiul of being 
augmented: it is enacted, that all such churches, curacie.s, or 
chapels, whicii shall be augmented by the governors of the said 
bounty, shall be from thenceforth perpetual cures and benefices, 
and the ministers duly nominated and licensed thereunto shall be 
in law bodies politic and corporate,’^ and have perpetual succes¬ 
sion, and be capable to take in perpetuity; and the impropriators 
or patrons of any augmented churches or donatives, and the 
rectors and vicars of the mother churches whereunto such aug¬ 
mented curacy or chapel doth appertain, shall be excluded from 
receiving any profit by such augmentation, and shall pay to the 
ministers officiating such annual and other pensions and salaries, 
which by ancient custom or otherwise, of right, and not of bounty, 
they were before obliged to pay. 

And for continuing the succession in such augmented cures, 
hereby made perpetual cures and benefices, and that the same 
may be duly and constantly served; if they shall be suffered to 
remain void for six months, they shall lapse in like manner as 
presentative livings. 

And by this statute, the augmented chapels being expressly 
made perpetual cures.and benefices; if the incumbents of such 
cha|)cl$ have not before such augmentation been qualified, or 
qualified themselves, according to the requisites above specified 
for perpetual curates, it may be advisable, upon such augment¬ 
ation made, that they be nominated de navoj and then perform 
the several particulars within the times required: Which norain- 
atioti may be in this or the like form : 

“ To the right reverend father in Cfod C. lord bishop of’ 

-A. B. of - —. gentleman, sendeth greeting. Whereas 

“ the curacy of the chapel of-in the county of- 

note. This case was aftprwards litigated in the court of C. P., for 
which see Oonatihr, 7,8. 
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“ and in your lordship's diocese of .. is augmented, or 

** shortly intended to be augmented, by the governors ol the 
“ Ixiunty of the late queen Anne, for tlie augmentation of the 
“ inaintciiance of the poor clergy; by reason whereof it is 
requisite, tliat a curate should be duly nominated and licensed 
to serve the said cure, pursuant to the statute in that case 
“ made; 1, the said A. 13., do hereby nominate C. D. clerk, (the 
“ person employed by me in serving the said cure,) to be 

“ curate of the said chapel of-; and do humbly pray 

“ your lordship to grunt him your licence to serve the said 
“ cure, and to perform all divine oflPices therein accordingly, 
“ In witness whereof*-! have hereunto set my hand and seal, 
<* the — day of———in the year of our Lord——.” 
Ecton, 460. 


^almatica. 

T^ALMATICA, was one*of the sacerdotal vestments; so 
called from its having been v^oven at first in Dalmatia. 
Lind, 252. 


Darrein presentment. 

A N assize of darrein presentment, or last presentation, lies, when 
^ a man or his ancestors, under whom he claims, have pre¬ 
sented a clerk to a benefice, who is instituted; and afterwards 
upon the next avoidance a stranger presents a clerk, and thereby 
disturl>s him that is the real patron. In which case, the patron 
shall have this writ, directed to the sheriff* to summon an assize 
or jury, to inquire who was the last patron that presented to the 
church now vacant, of which the plaintiff complains that he is 
detbreed by the defeiidant: and, according as the assize deter¬ 
mines that question, a writ shall issue to the bishop, to institute 
the clerk of that patron in whose favour the determination b 
made, and'also to give damages. 3 lilackst. 245. 

[■ 79 ] But this course of proceeding is now become obsolete, 
and superseded by the writ of qtatre imped it; and the learn¬ 
ing concerning them both is comprehended under the title - 


HDeatott. See 
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l^OK the leases of deans and chapters, and of every member of 
the chapter, in their sole or aggregate capacity; see title 


]Leaj)ie0. 

I. Of deans, 

II. Of chapters. 

III. Of the several members of the chapter in their 

sole capacity ; as canons am} prebendaries. 

IV. Of dean and chapter^ as one body a^^^jp'egate. 

V. Of dea7is of pccuUat'S. 

V I. Of rural deans. 


I. Of deans. 

1. There arc four sorts of deans and deanric.s, of which and 
of whom the law of this realm taketh knowledge. 'T\v&frst is a 
dean voho hath a chapter consisting of prebendaries or canons, 
subordinate to the bishop, as a council assistant to him in 
matters spiritual relating to religion, and in matters temporal 
relating to the temporalties of his bishopric: for seeing that it 
wtis impossible but that sects, schisms, and lieresies should arise 
in the church, it was in Christian policy thought fit and neces¬ 
sary, that the burden of the whole church, and the government 
thereof, should not lie upon the person of the bisho]> only; and 
therefore it was thought necessary, that every bishop within his 
diocese should be assisted with a council, to consult with him in 
matters of tlifficulty concerning religion, and deciding of the 
controversies thereof; and also for the better ordering and dis- 
poshig of the things of the church, and to give their assent to 
such estates as the bishop should make of the temporalties of his 
bishopric; for it was not convenient that the whole power and 
charge thereof should remain in any one sole person onlj'. The 
second is a dean •coho hath no chapter^ and yet he is preseniativc, 
and hath cure of souls i he hath a peculiar, and a court wherein 
he holdeth ecclesiastical jurisdiction ; but he is not sifbject to the 
visitation of the bishop or ordinary; such is the dean of Batteh 
in Sussex, Avhich deanry was founded by king William the 
Conqueror in memory of his conquest; and the dean there hath 
cure of souls, and hath spiritual jurisdiction within the liberty of 
Battel. The third dean is ecclesiastical also, but the deanry is 
not presentative, but donative^ nor hath any cure of souls, but he 
is only by covenant or condition ; and luj also hath a court and 
a peculiar, in which he holdeth plea anti jurisdiction of all such 
matters and things as are ecclesiastical, and which <lo arise 
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within his peculiafy which oftentimes extends over many jTarishes: 
such a clean, constituted by commission from the metrojwlitan 
of the province, is the dean of the Arches^ and the dean ot 
Bocking, in Essex; and of such deanries there are many more. 
The fourth sort of dean, is he who is usually called the 
rural dean; having no absolute judicial power in himself, 
but he is to order the ecclesiastical affairs within liis^ deanry 
and precinct, by the direction of the bishop, or of the arch¬ 
deacon ; ancl is a substitute of the bisliop in many cases. 
HugheSj c. 2. (//) 

2. The dean which hath a chapter, such as the dean of Can¬ 
terbury, St. Paul’s, and the like, is set forth to be an ecclesiastical 
governor secular over the prebendaries and canons in the cathe¬ 
dral church. Hughes, c. 2. 

3. The institution of deanries, as also of the other ecclesiasti¬ 
cal offices of dignity and'power, seems to bear a resemblance 
and relation to the methods and forms of civil government, which 
obtained,in those early ages of the clmrch throughout the 
western empire. Accordingly, as in tliis kingdom, for tlie better 
preservation of the peace, and more easy administration of jus¬ 
tice, every hundred consisted of ten clistricts called tithings, 
every tithing often friborgs or free pledges, and every free (or 
frank) pledge of ten families; and in every .such tithing there 
was a constable or civil dean appointed, for the subordinate ad¬ 
ministration of justice: so in conformity to tliis secular metiiod, 
the spiritual governors the bishops divided each diocese into 
deanries (decennaries, or tithings), each of which was the dis¬ 
trict of ten parishes or churches; and over every such district 
they appointed a dean, which in cities or large towns was called 
the dean of tlie city or town, and in the country bad the ap¬ 
pellation of rural dean. Ken. Paroc. Ant. 633, 634. 

The like office of deans began very early in the greater wo- 
nasteries, especially in those of the Benedictine order; where 
the whole convent \ias divided into decuries, in which the dean 
or tenth person did preside over the other nine; took an ac¬ 
count of all their manual operations; suffered none to leave 
their stations, or to omit their particular duty, without express 
leave; visited their ceils or dormitories every night; attended 
them at table to keep order and decorum at their meals: guided 
their conscience; directed their studies; and observed their 
conversation: and for this purpose held frequent chapters,, 
wherein they took public cognizance of all irregular practices; and 
imposed some lesser penances; but submitted nil tlieir proceed- 

(A) As to the nature and division of deanries, and the mode of 
appointing to them, see a learned note of Mr. Hargrave to Co. 
f.it. 95. j 
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ings to the abbat or prelate, to whom they vi^re accountable tor 
their power, and tor the abuse of it. And in the larger houses, 
where the numbers amounted to several decuries, the senior 
dean had a special pre-eminence, and had sometimes the care 
of all. die other devolved upon him alone. Keti, Pm\ Antiq. 

(iS4^ 655. 

And the ofHce of dean in several colleges in the universities 
scemetU to have arisen from the same foundation. 

And the institution of cathedral deans seumeth evidently to be 
owing to this practice. When in episcopal sees, the bishops 
dispersed the body of their clergy by affixing them to parochial 
cures, they reserved a college of priests'or secular canons for 
tlieir counsel and assistance, and for the constant celebration of 
<livine offices in the mother or cathedral church, where the 
tenth person had an inspecting and presiding power, till the 
senior or principal dean swallow'ed uj7 the office of all the in¬ 
ferior, and in subordination to the bishop was head or governor 
of the whole society. His office was, to have authority over all 
the canons, presbyters, and vicars; and to give possession to 
tliem when instituted by the bishop; to inspect their discharge 
of the cure of souls: to coitvene chapters, and preside in them, 
there to hear and determine proper causes; and to visit all 
churches once in three years within the limits of their jurisdic¬ 
tion. The men of this dignity were called archlpresbj/tcrs^ lie- f. 82 ] 
cause they had a supcrintendmice or primacy over all their 
college of canonical priests; and were likewise called decani 
Christianilatis^ because tlieir chapters were courts of Christianity, 
or ecclesiastical judicatures, wlierein they censured their oifend- 
ing brethren, and maintained the discijilinc of the church within 
their own precincts. Ken. Par. Ant. 634, 635. 

4. Deans of the old foundation come in by election of the 
chapter upon the king’s co7ige d’esliri\ with the royal assent, and 
confirmation of the bishop, much in the same way as the bishops 
themselves do: but (generally) the deans of the new foundation 
come in by the king’s letters patents ,* upon w'hich, they are in¬ 
stituted by their respective bishops (4): and then installed upon 
a mandate, pursuant to such institution, and directed to the 
chapters. Gibs. 173. • 

Which distinction between the old and new foundations came 
in after the dissolution of monasteries, when king Henry the 
Eighth having ejecietl the monks out of. the cathedrals, placed 
secular canons instead of them: those whom he thus regulated, 
are called the deans and chapters of the new foundation; such 


(3) See Com, Dig. tit. Ecclesiastical Persons^ (C. 3.) 

(4) A dean is not instituted, except when the dcanry is (a'C> 
scntativc. Lindtv. ’25. 

a 3 
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are Canterbury, Winchester, Worcester, Ely, Carlisle, Dur¬ 
ham, Rochester, and Norwich. And besides these, he erected 
five cathedrals de novo, and endowed them out of the estates ot* 
dissolved monasteries, viz, Chester, Peterborough, Oxford, 
Gloucester, and Bristol; which were by him made episcopal 
sees, as also Westminster, but the bishoprick of* this la.st place 
was altered again, and the monastery turned into a collegiate 
church by queen Elizabeth. Johns. 54. 

Deanry 5. Dr. Godolphiii says, where a dean is made a bishop, with 

mom'l'anT" ^ dispensation from the king to hold the deanry notwithstanding 
witi) a bi. bishoprick, such dispensation continues him dean as before, 

fchoprick, by force and virtue of his former title, to all intents and pur¬ 
poses; so as that he may confirm, or make leases, or do any 
other act as dean, as if he had not been made a bishop at all. 
God. 112. 

Deanry a 6* Dcanries are sine-cures, that is, they have not the cure of 
sino-ciirs, souls. God. 200. Wais. f. 2. (/) 

Therefore persons admitted to deanries need not by \^EL 
0 . 12 . to subscribe the thirty-nine articles before the ordinary; 

[ 83 ] declare their assent to the same, as persons ad¬ 

mitted to benefices with cure are lecjuired to do by the said 
statute. G/V5.9. 808. 817. 

But otherwise, the same oaths, subscri[)tions, and declarations 
are required to be taken anti made by them, as by other persons 
qimlilying for ecclesiastical offices. 

WlicUuM it 7. Dr. Godolphin saith, the dean may be a layman ; as was 
is a tiy the tlean of Durham, by special licence and dispensation from 

oflico. ^ 1 ^^ king; but that is rare and a sjiecial case, and is not common 

anti general, and therefore not to be brought as an example. 
Qod. 3f>7. 

And Dr. Watson says, although in former time a layman 
might have taken a title to a deanry; yet now by the sUituto 
of the 1.3 & ll-C. 2- r. 4. a person must have priest’s orders to 
qualily him for the ‘.ame. Wats. c. 14. (5) 

But Dr. Gibson spilh, a deanry is a promotion merely spiritual; 
and might never bi; possessed, regularly, by any person but who 
was of tile* order of priesthood. This is plain from the ancient 
name ai‘cli4>resbytcr, or head presbyter of the college of pres- 
bytets, ami from the several rules of the canon law, expressly 
requiring, that none bo constituted archipresbyters, or de;ins, 
but presbyters only: —^no bishop in his church shall presiane to, 
ordain an archipresbijter or dean unless they be presbyters, (k) 
Which tlioiigh the gloss qualifies, by saying, it is satfficienl if he. 

(i) And as such are exempted from the opeialion of the stat. 21. 
II. S. c. 1.3. agains!. pluralities, by the proviso in § .'Jl. 

(.■*«) See .s.'ii). iv/ra, U^ublic {Division ll.) 9. 

(i) Dist.dO. 
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he such that in a short time he may be promoted to that ordeir, as 
being already of inferior orders; yet it was never understood, 
that deanries might be held, as temporal promotions, by mere 
laymen; which is a notion entertained by some, against all law, 
reason, and antiquity, upon an irregular instance or two since 
the reformation; and urged, that so it would still have been, 
had not the last act of uniformity made the order of priesthood 
a necessary qualification of being admitted to any ecclesiastical 
promotion or dignity. That it was ever made a question, whe> 
ther a deanry was a mere temporal or spiritual promotion, could 
be owing to nothing but the instances just now referred to, and 
the not knowing or not considering the oviginal nature and de¬ 
sign of the office; in conformity to which, in the case of Good^ 
man and Turner in the tenth year of queen Elizabeth {Dyet\ 273. 
b.) where the point in issue was the validij;y of a lease, the jus¬ 
tices unanimously agreed, that it w’as a spiritual promotion, and 
ficcordingly the legality or illegality of the deprivation of Good¬ 
man had been tried (without any exception of either party so 
far as appears) in the spiritual courts, before the bishop, arch¬ 
bishop, and delegates successively. Gibs. 173. (/) 

8, The title of dean is & title of dignity, which belongs to 
this sbition as having ecclesiastical administration with jurisdiction 
or pawet'annexed, as the civilians defined a dignity in the case 
of Boughton and Gonsley, E. 4-3 El. (m), and more especially as 
coming within all the three qualifications of a dignity as laid 
down by Lindwood, — a dignity, he says, is kmmn, 1. From the 


(1) Mr. Hargrave in die note above referred to, says that deans of 
peculiars mthoul care of souls, may be, and frequently are, persona 
not in holy orders. Co. Lit. 9.5. Ed. Harg. 

(6) But a dean is not qtid dean, a great man, or nobleman whose 
residence, X'iz. the dcanry-house, is within the exemptions from 
tithes ill London contained in 37 H.S. c.l2. $16. ^Price's Rep. 
71. Warden and Canons Dean of fit. Paul's. The civilians in 
Boughton v. Gonsley, Cro. El. 663. divided spiritual functions into 
three degrees: 1st. A function which hath a jurisdiction ; as bishop, 
dean, &c. 2d. A spiritual administration with a cure ; as parson of 

a church, &c. 3d. They who have neither cure or jurisdiction; as 

prebends, chaplains, &c. And they defined a dignity to be admi- 
nistratio ecclesiastica cum jurisdictione vel poiestaic conjuncta ; and 
thereby excluded the two last degrees from being any dignity : t\/or- 
tiori at common laiv, 27//. 6. .5. HoEd.S. il. 24> Ed. 3. See 
Ur. Nosm. 25. that an archdeacon, 11 II. i. 40. 17Ed. 3. 31. 14//. 6. 
14. 27IL 6.3.3 that a parson, provost, precentor, or chaplain, arc 
not names of dignity. 27 II. 8. 10. is, that if a vicar of St. Paul’s 
has a beneticc with cure, he ought to reside on it. Wherefore the 
court inclined to hold that gospdler of St. Paul’s was not a dignity 
within 21 //. 8. so as to justify nosp-residence. 

(»«) Cro. El. 663. 
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administration of ecclesiastical affairs 'with jurisdiction, Sf. From 
the name and preference •which he hath in the choir and chapter. 
S. From the custmn of the place. By which rule, no stations in 
the cathedral church, under the degree of a bishop, are dig¬ 
nities strictly speaking, besides those of the dean and arch¬ 
deacon; unless where jurisdiction is annexed to any of the rest, 
as in some cases it is to prebends and others, (jihs, 175. 

This title of dig!iity, as annexed to deanries, may perhaps be 
one reason of what the law books aflirni, that if lands be given 
by licence to a dean and chapter of such a place, or a lease be 
made by them, or a writ be brought against the dean; such 
grant, lease, and writ shall be good, though the dean is men¬ 
tioned only by his title of dignity, and not by his ])roper name. 
Gihs,W,{n) 

13ond given 9. If a dcaii take an obligation to him and his successors, it 
andhr**" his cxecutors; wJiich holds true also as to a bishop, par- 

jucecssors. *^‘’**? vicar, and tlie like. God. 55. (o) 

I’ossussions 10. *^rhe bishop, dean, and chapter (that is, prebendaries or 
of dcmirK'fc. canons), and all other persons belonging unto, or having any 
thing to do ill any cathedral churches, at the first, aiul in ancient 
times, held tlieir possessions together in gross; but afterwards 
for the avoiding of confusion and for better order, and for some 
other special causes known to the king and state of this realm, 
[ 85 ] the same were afterwawls by them severed and divided: and 
part of the lands and possessions belonging to the same church 
were assigned to the bishop and his successors to hold by them¬ 
selves, and other parts thereof w'ere assigned unto the dean 
and cha{)tcr to hold by themselves, of whicli lands they have 
ever since continued severally seised in their several capacities. 
Hughes, c. 2. 

Concerning the possessions of deans and others of the new 
foundation, it is enacted by the 34* & 35 11. S. c. 21., that the 
king’s grant to the new' foundation shonUi he good; notvvith- 
stantling any inisrc’ ital'of name, place, or date. 

And by the stat. 35 El. c. 3. Forasmuch as divers doubts have 

(m) Co. Lit, ft. a, Ihil in pleading he must shew his proper name. 
Ib. [And 'ill ; n action for use and occupation by a dean and 
chapter, if the name of the present dean w'as mentioned at the be¬ 
ginning of the declaration, in whicli it was afterwards laid that the 
occupation was *' by permission of tho said dean and chapter,*’ and 
it appeared in evidence that the defendant occupied only in the 
lime and by the permission of former dean ; semb. a fatal variance. 
Dean and Chapter (f Rochester v. Pierce, 1 Campb. 466.] 

(o) A bond is a chattel, and regularly no chattel can go in suc¬ 
cession in a case of a sole corporation, Co.Lit. id.b. •, but may by 
custom, as in the case of the chatuberlnin of London. Fuhcood's 
e,isc, I' Rep. 6L 
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arisen touching the surrenders of religious houses, and tlie valU 
dity of the erections of deans and chapters made hy king Heniy 8. 
ngtwithstanding the aforesaid statute; it is enacted, that all 
estates of religious houses surrendered to king Henry 8., shall be 
adjudged to have been lawfully in the possession of the said king, 
notwithstanding any defect in the surrender; and all letters 
patents made by the said king, for the erection, foundation, in- 
corjioration, or endowment of any dean and chapter, shall be 
reputed, taken, and adjudged, to have been good, perfect, and 
effectual in the law, for all things therein contained, according 
to the true intent and meaning of the same, any thing, matter, or 
cause to the contrary thereof in any wise notwithstanding. 

Many years before this, in the eighth year of the queen, we 
find a bill in the house of lords (lor the confirmation of late 
erected deanries and prebends) read a second time and com¬ 
mitted ; but it proceeded no further. • Whereupon great dis- 
li’.rbance having been given to the deifns and chapters of the new 
foundation, under pretence that the possessions thereof were 
passed by letters patents of concealment; they did this year 
unanimously apply themselves to the lord treasurer Burleigh, 
for a confirmation of theih by })arlianiciit: as appears from 
a letter sent by them from the convocation house, bearing 
date, March 16. 1592, in which they beseech liirn, that by 
his honourable mediation and countenance, a remedy may 
at this parliament (by confirmation of the said grants) be ob¬ 
tained. 

This application produced the ])resent act, iji favour of the 
new foundations ; notwithstanding which, five years after, divers 
])ersons, labouring a disst)lution of the cathedral church of 
Norwich, under the old pretence of concealments, brouglit this 
knatter to a solemn hearing; and it was declared, that if any 
iniperiecLion were in the translation made by king Henry 8. from 
prior and convent to dean and chapter, this net had made it f 86 3 
clc:ar and without question. To which lord Coke subjoins, that 
all defects are remedied by this most excellent act of parliament, 
the fatal plea to all concealment as to those possessions; iidding, 
that though the case under consideration did only concern the 
church ol Norwich, it would serve as well for many c^fher cathe¬ 
dral churches. G/^6. 184. 3 liep. 76. 

11. The dean ought to visit his chapter. God. 55. I^n to 

And of ancient time, the canons made their confessions to the 

dean; and Lindwood says, that the canons are under the tlean as ^ 
to the cure of souls. God. 55. (/>) 

12. The tlean may make a tleputy or subdean, to exercise Uie x>can may 
spiritual jurisdiction ; yet such tleputy cannot charge the posses- makeade- 


(/?) hind. S'27> 
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Bions of the church, so as to confirm leases, unless it be otherwise 
provided by the local statutes. God. 55. Wats. c. 44. (y) 

13. Every dean shall be resident in his cathedral church 
f()urscoro and ten days, conjunctini or divisim, in every year 
at the least, and then shall continue there in preaching the 
word of God, and keeping good hospitality, except he shall be 
otherwise let with weighty and urgent causes to be approved 
by the bishop, or in any other lawful sort dispensed with. 
Can. 42. (8) 

14. Deans in cathedral and collegiate churches, shall not only 
preach there in their own persons, so often as they are bound by 
law, statute, ordinance^ or custom, but shall likewise preach in 
other churches of the same diocese whei'e they are resident, and 
especially in those places whence they or their church receive 
any yearly rents or profits. And in case they themselves be 
sick, or lawfully absent,, they shall substitute such licensed 
jn’cachers to supply their turns, as by the bishop shall be 
thought meet to preach in cathedral churches. And if any 
otherwise neglect or omit to supply his course as is aforesaid, the 
oflender shall be })unished by the bishop, or by him or them to 
whom the jurisdiction of that church appertaineth, according to 
the ([uality of the offence. Can. 43. 

14. By the 28 //.8. r. 11. s. 3. The [)rofits of a tleanry during 
the vacation shall go to the successor, towards the payment of 
his first fruits. 


3 II. Of chapters. (9) 

1* A chapter of a cathedral church consisteth of persons 
ecclesiastical, canons, and prebendaries, whereof the dean is 


(7) A subdean is cither pro hAc vice, substituted by the dean, or 
perpetual, chosen by the dean and chapter. Lindiv. 327. 

(y) Evans v. Ascmigh, Noy, 93. Pahn. 460. Latch. 237. 250. 

(8) Further regulated, .<>7 6.3. r.99. §10—13. tit. Residence. 

(9) F.vcry archbi.^iiop and bishop has a dean and chapter, 3 Rep. 
75. a., or a chapter without a dean, 2 Rot.i53. The office of the 
dean and chapter is to advise and assist the bishop in matters of 
religion, to ctmsent to his grants, leases, &c. and to elect the bishop 
on a vacancy. ;5 Rep. ,.i. I'hey an* a corporation, and may take and 
alieiio as such ; yet the dean and every prebendary of the chapter 
may be a corporation by himself, iO Rep. 31. b. F.N.Ii.]95., and 
may subsist without any lands or property. 3 Rep. 75. b. 2 And. 167.. 
They .are a spiritual and not a lay body. Dean, Sfc. of Christ Church 
case, Bunb. Rep. 209. A dean of a Ccthcdral or collegiate church 
is perpetual, viz. for life. He may have belonging to his deanry a 
church, prebend, or other possc.ssioiis, Dyer, 27-3. a., but has not 
a freehold till his instalment. 2 Rot. 451. lie may surrender his 
dcanry to the king, by which it shall be dissolved. Dver, 273. 
3 Rep. 75. b. 
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chief, iill subordinate to the bishop, to whom they are as assist¬ 
ants in matters relating; to the church, for the better ordering 
and disposing the things thereof, and for confirmation of 
such leases of the teinporalties and t)lBces relating to the 
bishopric, as the bishop from time to time shall happen to make. 

Ood. 58. 

And they are termed by the canonists capitulum, being a kind 
of head^ instituted not only to assist the bisho]) in manner afore¬ 
said, but also anciently to rule and govern the diocese in the 
time of vacation. God. 56. 

Of these chapters, some are ancient, some new; the new are 
those which are founded or translated by Jcing Henry 8. in tlie 
places of abbats and covents, or jiriors and covents, which were 
chapters w’hilst they stood, and these are new chapters to old 
bishoprics; or they arc those which are annexed unto the new 
bishoprics, foundctl by king Henry 8., and are thcref<)re new 
chapters to new bishoprics. 1 Imt. 9'S. 

The chapter in a collegiate church is more properly called a 
college; as at Westminster and Windsor, where there is no 
episcopal see. Wood, b.l. c. 8. 

2. There may be a chapWjr without any dean; as the chapter Chapter 
of the collegiate church of Southwell: and grants by or to 

them are as effectual us other grants by dean and chapter. 

Wo/s. c.fiS. (r) 

In the cathedral churches of St. Davitl’s and Landailj there 
never hath been any dean, but the bishop in cither is head of the 
chapter; and at the former the chantor, at the latter the arch¬ 
deacon presides, in the .absence of the bishop or vacancy of the 
see. Johns. 60. 

3. One bishop may possibly have tw'o chapters, and that by In some 

union or coitsolidation ; and it seemeth that if a bishop hath two 
chapters, both must confirm his leases. God. 58. (.v) ‘ wpters. 

4. A chapter of itself is not capable to take by purchase, or Capacity to 
gift, without the dean, w'ho is the head of it. 'I'his was agreed in ^ 
Ei/rdn case (Mo. 51.); but whereas, in the lease there mentioned 

(made by the ai'chbi.shop of York) of a field in Ilattersea, one ^ 
article wais, that during the vacancy of the archbishopric, the 
rent should be paid to the chapter of York, os in,their oxon 
proper right ; upon a tjueslion raised, whether a chapter could 
receive the rent, it was agreed that they could; because they 
are persons of which the law takes notice, and to whom 
therefore such payment might be made; and though it should 
appear afterwards, that they could not receive it in their (m:n jn-oper 
right, that defect would not hinder the p.aymont. Gibs. 174. (/) 

(r) Southwell (chapter) v. Lincoln (bishop) and another, 1 Mod, 204. 

2 Rol. 453. 

(v) Dijer, 282. b. 


(i) Mouu’ffyl. 
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III. Of the several members of the chapter in their sole 
capacity ; as canons^ and prebendaries. 

1. The books do generally confound the two words prebend 
and prebendary; whereas the former signifieth the office, or the 
stipend annexed to that office; and the latter signifieth the 
officer, or person who executeth the office and enjoyeth such 
stipend. 

2. Lord Coke saith, a prebendary was so called a preebendo^ 
from the assistance he affbrdeth to the bishop; whereas lie had 
his name, on the contrary, from the assistance which the 
church aifiirdeth him in meat, drink, and other necessaries. 
Oibs. 172. (u) 

3. A prebend is an endowment in land, or pension in money, 
given to a cathedral or conventual church in jneebendum ; that 
is, for a maintenance of a secular priest or regular canon ; who 
was a prebendary, as supported by the said prebend. Ke7i. Par, 
Ant. Gloss. {1) 

4. A canonry also is a name of office; and a canon is the- 
officer in like manner as a prebendary; and a prebend is the 
maintenance or stipend both of the one and of the otlier, Gibs. 
172. (2) 

5. Prebendaries are distinguished into those which are called 
simple and dignitary. A simple prebendary is such who hath 
no cure, and who hath no more but his revenue for his support; 
and a dignitary prebendary hath always a jurisdiction annexed, 
and for this reason he is called a dignitary, and his jurisdiction 
is gained by prescription. Conntry Pars. Com. 136. (v.) 


(k) 3 llcp. 7.5. b. 

(l) A prebend is jus spiriluale pcrcipiendi proventus in eeclesid 
competentes pereijnen^i ex divino ojficio cui insislit. Lindvo. 144. verb. 
Prebendas, and is denved out of a canonry, tU fdia ex matre: sed 
sine reddilu non poles? coustitui. lb. But if a prebendary uliene his 
whole possession, he continues prebendary, for he has a stall in the 
choir and hii< voice in the chapter. 3 Rep. i.'i.b. If he demises his 
prebend, he sliiill do the things proper to his function, and not the 
lessee: time ho, and ii»t the lessee, shall make a commissary. See 
Com. Dig. tit. Ecclesiastical Persons. (C. 4.) 

(2) A canon is he qui est eleclus inJratrem^ has a stall in choro 
et locum in capUulo. Lindvo. 144-. Dyer, 294. b. There is no lapse, 
to a bishop in the case of a canonry. Bishop of Chichester v. liar- 
VDurd and another, 1 T. It. 652. 

(v) See Bland v. Maddox, Cro- El. 79. A prebendary has two 
capacities, sole and aggregate: for he is a member of a corporation 
aggregate, and has a sole capacity in respect of his feilow'ship. Ay- 
life’s State tif the University of Osford, vol. ii. p. 23. 'SerJ. DiU's 
MS. notes. 

13 
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6, Of common right the bishop is patron of all the prebends, 
because the possessions were derived from him. God, 52. («>) 

And in such case he doth prefer to them by collation, which is 
the same thing with institution, saving that no presentation is 
made; but if a prebend be in the gift of a layman, the patron 
doth present to the bishop, who doth institute in like manner as 
to another benehce (a:); and then the dean and chapter do induct 
them, that is, after some ceremonies, place them in a stall in the 
«ithedral church to which they belong; whereby they are said 
to have a place in the choir. Wats. c. T 5. 

Ill the case of Clarke against the Bishop of Saruntf M. 11 G. 2. 
A mandamus was granted to admit the plaintiff' to a canonry or 
prebend of Sarum, and to institute, induct, and invest him 
therein; though it was strongly opposed on the rule to show 
cause, as turning the common law remedy by quarc impedit into 
another channel. Hut the court said, that though formerly 
mandnrnusses were not so freijuerit, e'specially where the party 
had another remedy; yet they being found to be more expedi¬ 
tious and less expensive, had been given into cf late. And as to 
there being another remedy; it might be said e(jually in cases 
where an assize or an action* upon the case would try the right, 
and yet that was never thought a groiuul lo <leny a mandamus; 
so that the writ was ordered, but never issued, the parties agree¬ 
ing to refer the dispute. Strange^ 1082. ( y) 


(ai) 8 Rep. 75. h. 3 Bac. Alt. 37G. 

{x) Sale \. Bishop of Coventry, 1 Anders. 24]. 

(y) Tin's case has been denied to be law, by lord Mansfield, citing 
the opiniou of Dennison .1 'I'.Rep.-^Ol. note. See on this sub' 
jeet, Curate0, 4.iSr 10., and auhotoaon, 14. in the notes. [For no case 
is proper for a mandamus when there is another specific legal re¬ 
medy, unless such remedy [e.g. an assize for office) is obsolete. Per 
Duller J. in The King v. Bishop (f Chester, 1 T. Rep. 596. This 
principle seems adhered to in 2'he King v. Marquis of Stafford, 
3 T.R€p.64t6.i where a mandamus was refused, on the ground mat a 
remedy either at law or equity existed. A remedy by appeal, or 
duplex querela, in the ecclesiastical court has never been allowed as 
a sufficient reason for refusing a mandamus. 1 T. Rep. 4<00. and 401. 
arguendo (note). * 

Mandamus lies to compel a dean and chapter to fill up a vacancy 
among the canons residentiary, and the court will compel an election 
thereon at the peril of those who resist. The Bishop of Chichester 
V. Harward and another, I T, Rep. 652. So a peremptory mandamus 
lies to admit a prebendary to his stall and voice. The King v. Dean 
and Chapter of Nortoich, 1 Sira. 159.; and no writ of error lies on the 
award thereof. The King v. Dean and Chapter of Dublin, Id, 536. 
See infra, 117. note: but no mandamus lies to a visitor to restore to 
a prebend a person deprived by him for incontinency. The King v. 
the Bishop of Chester, 1 Wils. 206.] 


Frebendr 
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Prebends are some of them donative. At Westminsteri the 
king collates by patent; and by virtue thereof, the prebendary 
takes possession without institution or induction. Johns. 55. 
Wats, c. IS. 

And the king at this day is patron of most of the great pre¬ 
bends. Johns. 28, 29. 

None to 7 , No person may hold more than one prebend in the same 
probers in : and this is agreeable to the rule of the ancient canon 

one churcli. law. Gibs. 174i.(zj 

[ 90 ] So if a prebendary accepteth of a deamyt his prebend is void 
by cession; so if he is made a bishopf the king presents to his 
prebend. Nels, Preb, 

But the acceptance of a deanry must be understood to be in 
the same church: therefore 11 Ed. 3., the bishop of Durham 
having presented a clerk to a prebend of the church of St. 
Andrew, and afterwards the same person being presented to a 
deanry in that church, it was held that the king should recover 
the })resentation to this prebend, because one and the same per¬ 
son cannot possess two prebends in one and the same church {a) ; 
but then it must be understood of a prebendary who is a com¬ 
plete member of the chapter, that 'is, one who hath a place in 
the choir and a vote in the chapter; for an archdeacon may 
be either a dean or prebend of that church where he is arch¬ 
deacon, because as such he hath no vote in the chapter. 
Ncls. Preb. 

Whether a 8 * Formerly, a layman (Dr. Watson says) might have taken a 
prebend is title to a prebend (i); but now by the act of uniformity of the 
a lay-fee. 13 & j 4 , C’. 2. c. 4. iio person is capable of being admitted 
to any ecclesiastical promotion, who is not in priest’s orders. 
Wats. c. 14. (3) 

Separate 9. I’lie possessions of the dean and chapter are for the most 
possessions, part divided; tlie dean having one part alone in right of his 
deanry, and each particular prebendary a certain part in right 
of their prebends; the residue, the dean and chapter have alike; 
and each of them is to this purpose incorporate by himself. 
God. 52. (r) 

For a prebendary, who hath a distinct estate, and liath also a 
vote in the chapter, is a corporation sole in respect of the one, 
and at the same time is a member of a corporation aggregate in 
- respect of the other. Johns. Gl, 

(«) C/ew.3. 2 . 6 . X3. 8 , 9. (a)%.273. a. Ed.Vaill. 

(b) For 7ton habet curain animarum. 80 ruled ia JUand v. Maddox^ 
Cro. Eliz. 79. ante, 1.7. 

(3) But see the proviso for the prebend of S/iipton, attached to 
the Regius Law Professorship at Oxford in § 29. IPufiUc ©Moralrip, 
{Division II.) 9., and see a»/r, page 83. 

(f) F. N. n. 19.>. [10 Uep. 31, A.] 



90 


anil (|)a»ten9i; 

10. If the cathedral church be in one county, and the carps 

(body or estate) of die prebend be in another county ; a writ of bought U\ 
qmre impedit shall be brought in the county of the cathedral, the county 
where the office, or the foundation of the right to the corps is, ^‘le^the 
ami not in that where the corps lies. Gibs, 174. {d) ™ 

11. By [stat. 38 Gf. 3. c. 5. § 102.] Whereas the rents and How to be 
revenues l^longing to the residentiaries of the cathedral churches 

ai’e chargeable to the land-tax, and in some cases the overplus r gi -i * 
of the said rents and revenues, above such tax, repairs and other 
charges, is to go in shares ibr the maintenance of the said resi- 
deiiliaries, which shares are diminished by the said land-tax; 
in such cases the said residentiaries shall not be further 
chargeable, as enjoying offices of profit out of the said rents and 
revenues. 

12. It doth not appear that canons or prebendaries have Trebenda 
cure of souls in any respect; they are indeed for the most 

part instituted, but not to the cure of souls. Johns, 86. 

ICro. M, 79. aec,] 

So that a prebend and a parochial benefice are not incom- 
})atiblc; but both may be liolden together, without any dispen¬ 
sation. Johns. 91. {c) • 

And for the same reason, he who takes a title to a prebehd, is 
not thereby obligetl by the 13 El. c. 12. to subscribe or read the 
thirty-nine articles ; but otherwise, he must take the same oaths, 
and make and subscribe the same declarations, as other persons 
qualifying for ecclesiastical offices. 

IS. No prebendaries nor canons in cathedral or collegiate Residence, 
churches, having one or more benefices with cure (and not being 
residentiaries in the same cathedral or collegiate churches), 
shall, under colour of their said prebends, absent themselves 
fi’oin their benefices with cure, above the space of one month in 
tlie year; uidcss it be ibr some urgent cause, and certain time, 
to be allowed by the bishop. And such of the said canons and 
prebendaries, as by the ordinances of the cathedral or collegiate 
churches, do stand bound to be resident in the same, sliall so 
among themselves sort and proportion the times of the year, as 
that some of them always shall be personally resident there ; 
and all such residentiaries shall, after the days of their, residency 
appointed by their local statutes or customs expired, presently 
repair to their benefices, or some one of them, or to some other 
charge where the law requireth their presence, there to discharge 
their duties according to the laws in that case providetl. And 

{d) Dj. 194. a, 

{e) A prebend is excepted from tlic operation of the stat. 21 Hen. 8. 
r. 13. against pluralities, by the proviso of 31. See ipiurattt^ 
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Uie bishop of the diocese shall see the same to be duly performed 
and put in execution. Can. 44. (4) 

14. Prebendaries and canons in every cathedral and collegiate 

church, shall not only preach there in their own persons, so 
often as they are bound by law, statute, ordinance, or custom, 
but shall likewise preach in other churches of the same diocese 
where they are resident, and especially in those places where 
they or their church receive any yearly rents or profits. And in 
case they themselves be sick, or lawfully absent, tliey shall sub¬ 
stitute such licensed preachers to supply their turns, as by 
the bishdp shall be thought meet to preach in the cathedtal 
churches. And if r.ny otherwise neglect or omit to supply 
his course, as is aforesaid, the offender shall be punished bj' the 
bishop, or by him or them to whom the jurisdiction of that 
church appertaineth, according to the quality of the offence. 
Can. 43. ' 

15. Dr. Crodolphin saith, that after the death of a prebendary, 
the dean and chapter shall have tlie profits. God. 52. 

But by the statute of the 28/:/. 8. c. 11. § .8. the profits of a 
prebend, during the vacation, shall go to the successor, towards 
the payment of his first-fruits. *■ 

In order to reconcile which, perhaj)S the distinction may be 
this : that the issues of those possessions which he hath in com¬ 
mon with the rest of the chapter, shall after his death be divided 
amongst the surviving members of the chapter; but the profits 
of those possessions which he hath in his separate capacity, 
as a sole corporation of himselli shall be and inure to liis suc¬ 
cessor. (g) 

16. A prebendary leaving a house, by death or cession, out 
of repair, he or his executors shall be liable to a suit of dila¬ 
pidation, though it was not annexed to the prebendal stall. 
This was declared in the court of King’s Bench, T, 35 C. 2. in 
the case of Dr. Sands against the executors of his predecessor, 
the residentiary prcbeiidaiy in the church of Wells, where tlie 
bishop appoints to each prebendary what house he thinks fit. 
For although the Jiouse is not parcel of any particular prebend, 
it must be assigned to some particular prebend, and when it is 
so assigned it is p:> t of the prebend, and shall be liable to a 

(4) Further regulated, 57 Geo.^. c. 99- §10—18. tit. EeatUntcr. 

(g) No part of the revenue of the «hurch of Canterbury is allowed 
to any prebend in particular, except the; annual stipend of J7/. ds. 8<slC; 
which, by the 16th chapter of the statutes, is to be paid to every 
prebendary pro corpore prwhendee sua. The residue of the revenue 
is the joint property of the dean and chapter, as being an aggregate 
body; and no member has a right to any part thereof. Young v. 
Lynch, Sayer s Rep. 86. 
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snh for dilapidations. Wherefore in this ease the court refused 
to grant a prohibition. (Tibs. 174. Skin. ISfl. {h) 

TV* Of dean and chapter^ one hodi/ aggregate (5) 

1. Dean^and chapter is a body corpomte spiritual, consisting 
of many able persons in law, namely, the dean who is chief, 
and his prebendaries; and they together make the corporation,^ 
God. 5l< 

2. They were originally selected by the bishop from amongst 
his clergy, as counsel and assistants to him; but they derive their 
corporate capacity from the crown. God. 52. 

3. By degrees tlie dependence of the dean and chapter on 

Uie bishop, and their relation to him, grew less and less; till at 
last the bishop hath little more left to him than the power of 
visiting them, and that very much limited: and he is now 
scarce^ allowed to nominate half of.tliose to their prebends, 
who all were originally of his family. Johns. 54. 2 Itul. 

Abr. 229. 

Nevertheless, the dean and chapter may not alter the ancient 
and approved usages of thejr church, without consent of the 


(h) In a late case from the church of Ely, it was decided that an 
action on the case for dilapidations of a prebcndal house, may be 
maintained at common law by a succeeding prebendary against his 
predecessor who had resigned. But, as it appeared by the statute 
that the receiver of the chapter ought to require the prebendaries 
to repair their houses, furnishing the necessary materials from the 
funds of the church, and he had neglected to do this, the plaintiff 
recovered from liis predecessor only the expence of workmanship, 
the court being of opinion that the materials ought to be furnished 
him by the church. RaddW v. Doyly^ 2 T. Rep. 630. 

(5) There is no lapse to the bishop in the case of a canonry: it was 
therefore doubted whether If the dean and chapter refuse to appoint 
a canon residentiary in proper time, the bishop by virtue of Iiis 
general visitatorial power may appoint pro tempore^ till such election 
be had. Bishop of Chester v. Hnnoard and another^ 1 T. Rep. 650. 
The bishop in such case is not bound to apply to this court for a 
mandamus to fill up the vacant prebend, but if he does, it will bo 
granted. Id. A ride for a mandamus against a bishop wril be dis¬ 
charged with costs, if made without good foundation. 1 T. Rep. 405., 
and was so discharged in The King v. Bishop of Oijbrdt 7 Kast, 
606, 7. Again recognised, 15 Easty 159. Whether a bislioj), as 
visitor, has jurisdiction in matters of property in his cathedral (as 
the intermediate profits of a vacant prebend divided among the other 
prebendaries during the vacancy); or whether they can be deter¬ 
mined otherwise than by course of law, is a great question; but if 
executors and administrators of deceased prebendaries intervene, 
he certainly has no jurisdiction. The King v. Bishop of DnrhatAy 
1 Burr. Rep.H&l. 
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bishop; and if they do, such innovations are declared void by 
the canon law. Gibs* IT4f. 

'riieir juris- 4. In the Saxon times, there was no delegation of the bishop’s 
diction. jurisdiction to the several officers of the bishop’s courts; for the 
bishops did sit in person in the county courts, and there heard 
ecclesiastical causes. 1 Still, Eccl. Casesj 242. 

But now the exercise of the bishop’s power is sometimes re¬ 
strained by ancient compositions; as is seen in the two ancient 
ecclesiastical bodies of St. Paul’s and Litchfield. And where 
the compositions are extant, both parties are equally bomul to 
observe the conditions and limitations thereof. By the remiss- 
ness and absence of the bishops of Litchfield from their see, in 
going to Chester, and then to Coventry, the deans had great 
power lodged in them, as to ecclesiastical jurisdiction there; and 
after long contests, the matter came to a composition in the 
[ 94 ] year 1428; by which the bishops were to visit them but once 
in seven years, and the efiapter had jurisdiction over their own 
peculiars. So in the church of Sarum, the deaTi hath very 
large jurisdiction; which makes it probable to have been very 
ancient; but upon contest it was settled by composition between 
the bishop, dean, and chapter in the year 1391. And where 
there are no compositions, it depends upon custom, which limit.s 
the exercise, although it cannot deprive the bishop of his dio¬ 
cesan right. 1 Still. Eccl. Cas. 241, 242. 

And besides that authority which deans and chapters have 
within their own bodies, they have sometimes an ecclesiastical 
jurisdiction in several neighbouring parishes, and deanries; aiul 
this ecclesiastical jurisdiction is executed by their officials. And 
they have also temporal jurisdiction in several manors belonging 
. to them, as well as bishops, where tlieir stewards keep courts. 
Johns. 56. Woodi 6. 1 . c. 3. 


Making of 5. A Statute made by a dean and chapter to bind their succes- 
•tatutes, gors, and not th>miselves, is void, and st) declared by the canon 
law; forasmuch ;is it is not ecpiitablc that a man should lay that 
burden upon another, which he will not bear himself (6) 


(6) A statute made in 1663 by the bishop, with the consent of 
the chapter t)f Exci r, conferring on every canon residentiary, who 
should cease to be such, by promotion to a higher degree and dignity 
in the church of England, (unless it be by voluntary resignaliont Sec.) 
the right of reserving to his own use the whole profits and advan¬ 
tages of the canonry for the following year, supposing such a statute 
to be valid, is at all events contrary to the policy of the ecclesiastical 
establishment; and to be construed strictly, therefore, when the de¬ 
fendant, who was dean and canon of that chapter, resigned the 
same in order to obtain promotion to another deaury, to which he 
was shortly afterwards promoted: held that he was not within the 
statute, not having ceased to be a member of the former church hy 
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6. It seemeth that at the common law, by the gift or grant of Ornnu 
lands U) the dean and chapter, as a corporolion aggregate, the 
inheritance or fee simple may pass to them without tlie word 
successors s because, in construction of law, such body poUtidevis 

said never to die. GofL 58. (7) 

7. The dean and chapter of common right are guardians of How far 
the spiritualties of the bishoprick during the vacation, although guar^a*Jjs 
the archbishop now usually hath that right by prescription ot ofthespi- 
composition: but when the archbishoprick js vacant, the dean rituuitiVs. 
and chapter of the archiepiscopal see are guaixliana’of th# 
spiritualties throughout the province, God. 55. 

8. Dr. Watson says, if a corporation dt> present their head, Presciu- 
as if the dean and chapter do present the dean to a benefice, it 

is void ; but if they present one of their prebendaries, it is good, body to a 
fVatS. C. 20. benefice. 

9. The surrender of the lands and jiossessions of a dean and WlieUicr 
chapter, doth not dissolve the corporation. This was declared oyiiieVr 
ill the case of the dean and chapter of Nm'wich, who having lands doth 
conveyed their lands to king Edward the Sixth, and being in- dissolve the 
corporated anew, and their lands regrantcd, made a lease by 

their old name; and it was adjudged to be a good lease, because, 
notwithstanding the said conveyance of the lands, the old corpor- [ 95 ] 
atlon of king Henry the Eighth remained. The reason of which 
was, that the two principal ends, for which deans and chapters 
were instituted (the first to advise the bishop in spiritualties, the 
second to restrain him in tcmporalties) might well be answered 
by them, though they had no temporal possessions. Gths. 173,4. 

3 Co, 73. 

In like manner, if the corps of a jirebend is a manor, and no 
more, if the manor is recovered from liim by title paramount, 
notwithstanding such recovery the person remains a prebendary 
of the church, because he hath a .stall in the choir, and a voice in 
the chapter. 3 Co, 75. 

10. There have been many disputes concerning the deans and 

chapters of the new foundation ; which although agitated some- ** 

---foiiiKlatioii. 

promotion to the latter, but having ceased to be so before his pro¬ 
motion ; besides his resignation having been voluntary, Ivi was ex¬ 
pressly excluded by the terms of the exception ; and a promotion 
from one deanry to another seems no promotion to a liigher degree. 

The admission of plaintiff as canon into plenum just though not made 
till a year after his first admission, related back to the time when 
his title to the profits accrued, so as to enable him to maintain an 
action for them. Garnett v. GordoUf 1 M. 8f S. Hep. 205. 

(7) A gift or alienation to the chapter, the deanry being void, 
is not good. Apre v, Orme, MoorCf 52. For it is no perfect cor¬ 
poration without the dean, as it is without the chapter. Lpn v. 

IFyw, Sir O. Brid^. Hep. 148. 
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times in the courts at Westminster, <lo not appear as yet to have 
received a- full and^firfal determination, particularly with regard 
to the validity of tlieir local statutes; and then (supposing their 
vaiidity)','’*fi<^” negard also to the construction of those statutes 
themselves in divers instances. 

In.onler to obtain a distinct knowledge whereof, it will he ne¬ 
cessary to investigate the history of this nialter, throughout the 
following ])eriods of time; namely, from the first erection of the 
said deanries and cluipters, in pursuance «)f the act of the 
*SI //. 8. to the first year of the reign of (jueen Mary; from the 
first year of queen Mary, to the first year of queen Eli/abetli; 
from the first year of'queen Elizabeth to the sixth year of queen 
Anne, and from the sixth year of tjueen Anne to the pi'esent 
time. 

(1) Ry the 31 H. 8. r. 9. })ower of foundation and erection is 
given to the king as folhJweth : Forasmuch as it is not unknown, 
the slothful and ungodly life which hath been used among ail 
those sorts which have borne the name ol’ religious folk, and to 
the intent that from henceforth many of them might be turned 
to^ better use, as hereaftej* shall follow, w'hereby God’s w’ord 
might be the better set forth, children brought up in learning, 
clerks nourished in the universities, old servants decayed to 
have livings, alms’ houses of poor folk to be sustained in, rea¬ 
ders of Greek, I febrcw, and Latin to have good stipend, daily 
alms to be imnistred, mending of highways, exhibition for 
ministers of the church ; it is thought therefore unto the king’s 
highness most expedient and necessary, that more bishopiicKs, 
collegial and cathedral churches shall bo established instead of 
these aforesaid religious houses, within the foundation w'hei’cof 
these other titles before rehearsed shall bo established: it is 
therefore enacted, that the king shall liave ])owcr to declare and 
nominate by his letters patents, or other writings to be made 
under his great '-eal, such number of bishops, such number of 
cities (secs for bishops), cathedral churches and dioceses, by metes 
and bounds, ft>r tl'n exercise and ministration of tlu;ir episcopal 
offices and administration, as sliali aj)pertain; and to endow them 
with such {rosscssions after such manner, form, and condition, as 
to liim shall be lliought necessary ami convenient; ami also 
shall have power to make and devise translations, ordinances, 
rules, and statutes, concerning them all ami every of them, uml 
further to do every other thing which he shall think requisite for 
the good perfection and accomjilishmcnt of his said most godlv 
and gracious pin*poses touching the jrremises, or any otlna- 
charitable or godly deeds to he dcviseil by him coucerniiig the 
same; and that all such translations, nominations of bishops, 
cities,^ sees, and limitations of dioceses for bishops, erections, 
establishments, foumlalious, ordinances, statutes, rules, ami all 
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other things whidi sljall l)e devised and expressed his sumby 
and several letters patent, or other writing* #l|der hi^ great seal, 
touching the premises, or any of them, or any,circuiii&l||ances or 
dependencies thereof^ necessary and requisite for tl^e per&C^n 
of the premises, shall be as eflectiial to all intents and purposes, 
as if done by tlie authority of parliament. 

In pursuance of this power, the king did erect the several sees,^ 
deanries, and churches before nientioiiedj and in the charters of 
their foundation, witli respect to the matters before us, did 
ordain as I'olloweth : lii'.t’ omnibus ad f/uoSf saluiem, Cwit 
nttpn' t.cnohium quoddam sen damns re^nlarium caHontcoj^un^ qiwd^ 
dnnt extiiit^ pricn'ains^ sen damns cnnanicanuni regidariuw beatec 
MarifC virsj^inis Carliolensis vulgo xx}ciibatw\ alqtie omma et. 
singula (jus mnneria^ daniinia, m('ssuagia^ terras, icncmcnta, htxre~ 
ditamenta, doUitiones et possessiones cerlis dx causis specialihns et 
urgentibiis per hancelalum ipsins nnper eeiiobii swe damns canoni- 
eonnn regularium ju'iorem cl (jusdeni loci eo?n'cnltnn, nobis ci 
lueredibus nosfris imperpetuum jam data faernnt ct concessa, pront 
per ipsanim prion's ct conventus cartani sigiUt' suo comniuni site 
eonven/ns sigillatam, <'t in eancellaria nostra irrotulatani mawj'este 

liquet: - A7w - quahdam ecelesiam eat liedralnn, denno 

derano qiresbi/lero, et tpialnor prcsbnferis prcebe.iidariis ibidem, 
amnipoteiili I}eo omnino et imperpefuum seivitaris crewi, et igi, 
fundari et siabiliri decrevimus; et eandem ecclestam cathedralem, 
de. uno deco no jnesbqfero, et (piatnor jirebendariis presbptcns, cum 
aliis tninist/is nd dhinnm adlum nrccssartis, tenare pra'sent'mm, 

realilcr et ad plenum creumus, erigimns, ^‘c- - I'olumns etiam et 

ordiuamus, quad prccdicli dceaims ct quatuor prebeudarii,^ sc 
g(;renl, t xhibebuiit, et (jccupabunt, juxta ct secundum ordiria- 
liones, regulas, ct slatuta cis per nos in qiiadain. Indkntura 
ill })osterum lieiula, specificanda, ct dcclaranda. ■ l^t quod 
praj'ali decanus et prebendarii ecelesicc calhedralis prevtiicta ct 
suecessores sin sint, et imperpetuum eruni, capilulnm episcopattis 
Carliolensis, sitqne idem capiitdum lloberto nunc Carliolcnsi 
rpiscopo, et suce.esserilnis suis episcopis Carlioknsilnis perpeluis 
f uluris temporihus amicxum, incorporutum, et unilnnu J- ola- 

nius etiam, et per prevsentes concedimns, prajato decano et capitido 
dicltc ecclesia cathedndis sanctee ct itidividtue Frinitaiis (.Mrliolen- 
sis, et sne.cessoribus suis, quod decanus eccresite cathedralis ilUus 
jiro tempore cxistens, omues et singulos ejusdem ecclesite cathe¬ 
dralis iiiforiores oliiciarios ct ministros, ac alias pruedictm ecclesiae 
cathedralis sancta; et individuae Trinitatis Carliolensis quascun- 
<jHc ])ersonas, prout casus sen causa exiget, faciet, constituet, 

admittet, et acceptabit, de tempore in tempus imperpetuum; ct 

eos et eoriiin ({uemlibet sic admissos, vel admissuin, ob causam 
logitimam, corrigirc, deponcre, et etiam ah eadeni ecclesia 
cathedruli amovere el cxpellerc possit cl valcat. Salvis nobis. 
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hecredibus el successoribiis iiostris, tiiulOf Jure, et auctoritafe, 
dccamm^ prehendarios, et omnes jmuperes, ex Ubemlitate nostra 
ibidem viventes, dc tempore, in temptis tuminandi, assignandi et 
jrraficiendiy qmlitercunque et quotiescunqne ecclesia cathedralis 
■preedicta decano, prebcndariis vel pauperibus preedictiSf vel 
eomm aliquot per mortem, vel alito' vacare contigetit^ —— Teste 
rege, 4'C. 

Note, all the other foundation charters are of the like form; 
but that of Carlisle in particular is here recited, because upon this 
’charter did arise the contests which occasioned the act of the 
6* .dnn. c?21. (hereafter following) to be made. 

Jn the mean time,‘what is to be observed at present is, that by 
the above-recited act of the 31 H. 8. the ordinances, rules, and 
statutes to be given by the king to the new foundations, were to 
be under the great seal t and by the above-recited chai’ter of 
foundation, they were also to be specified in a certain indenture 
by the king then after to be made. 

Now the king did, by his commissioners appointed for that 
purpose, institute ordinances, rules, and statutes, for the said 
new foundations; which were delivered to them signed by the 
said commissioners, but not under* the great seal, nor indented. 
And it is recited in the commission, afterwards issued by king 
Philip and queen Mary for revising the said statutes, that they 
W'cre on lyi given to the several churches by way of trial or pro- 
" 98 ] bation, as being intended afterwards to be perfected and delivered 
in form, under the great seal and indented, if the same had not 
been prevented by the king’s death. 

And there seemeth to be some foundation for this surmise ; 
for the statutes do not conclude in the usual form of letters 
patents under the great seal, but end with the subscription of the 
commissioners; and in fact, some of the statutes were not given 
until a little before the king’s death; as particularly the statutes 
of the church of Carlisle, which bear date the sixth day of June 
in the thirty-sevt.nth year of his reign, when the king was veiy 
infirm, and he died in the January following. 

(2) But, whatever might be the cause, upon this foundation 
only did these statutes subsist, at the end of the reign of king 
Henry the Eighth, and during the reign of king Edward the 
Sixth. 

In the beginning of the next reign, by the act of the 1 Mar, 
sess. 3. c. 9. it is enacted as followeth : Whereas the late noble 
prince of famous memory, king Henry the Eighth, father unto our 
most gracious sovereign lady the queen, amongst other his godly 
acts and doings, did erect, make, and establish, divers and sundry 
churches, as well cathedral as collegiate, and endowed every of 
the same with divers manors, lands, tenements, and possessions, 
for the maintenance of the deans, prebendaries, and ministers 
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within the same) and fer other charitable acts to be done by the 
same deans, prebendaries, and ministers; and also did ihcorpor* 
ate the same deans, prebendaries, and ministers, and made tbem 
bodies politic in perpetual succession, according to the laws of 
this reiilm of England; and whereas also the said late king, for 
tlie better maintenance and preservation of tlie said churches in 
a godly unity and good order and governance, granted unto the 
several corporations and bodies corporate of every of the said 
churches, that they should be ruled and governed for ever ac¬ 
cording to certain ordinances, rules, and sta’tutcs to be specified 
in cerUiin indentures then afeer to be made by his highness, and 
to be delivered and declared to every of the bodies corporate of 
the said churches, as by the several erections and foundations of 
the said churches more plainly it doth and may appear: since 
which said erections and foundations, the said lute king did cause 
lo be delivered to every of the said churches, by certain commis¬ 
sioners by his highness appointed, divfers and sundry statutes and 
ordinances, made and declared by the same commissioners, for 
the order, rule, and governance of the said several churches, and 
of the deans, prebendaries, and ministers of the same; which said 
statutes and ordinances wertf made by the said commissioners, and 
delivered to every of the said corporations of the said several 
churches in writing, but not indented according to the form of 
the said foundations and erections; by reason whei^^eof the said 
churches and flic several deans, prebendaries, and ministers of the [ 99 ] 
same, have no statutes or ordinances of any force or authority, 
whereby they shall be ruled and governed, and therefore remain 
as yet not fully established in such sort, as the godly intent of the 
said late king was; to the great imperfection of the churches, 
and the liindrance of Clod’s service, and good order and govern¬ 
ment to be liad and continued amongst the ministers of the same; 
and forttsmuch as the authority of making the said statutes, ordi¬ 
nances, and orders was reserved only to the said king, and no 
mention nuide of any like authority to be reserved unto his heirs 
and successors, the same orders and statutes cannot now be made 
uiul provided without authority of parliament. — It is therefore 
enacted, that the queen shall, during her natural life, have 
power to make and prescribe to every of the said chip*chcs, and 
the deans, prebendaries, and ministers of the same, and to their 
successors, such statutes, ordinances, and orders, for the good 
government, rule, aud order of every of the same churches, deans, 
prebendaries, and ministers of the same, and of the lands, 
manors, tenements, and possessions of every of the same 
churches, as shall seem good to her highness, the same statutes 
and ordinances to be made by her highness in writing, sealed 
with the great seal of England, anti to be delivered to the deans, 
prebt ndaries, und ministers of every of the said churches for the 

11 1 - 
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timel)eifig; dnd also shall have power by writing, sealed with 
the ^at Seal of England, to alter, transpose, change, augment, 
or diminish the said orders, statutes, and ordinances of every of 
the said churches, as to her shall seem good; and also shall have 
power to establish statutes, ordinances, and foundations, for the 
good order and government of such grammar schools, as have 
been erected, founded, or established by king Henry the Eighth, 
or king Edward the Sixth, and of the masters and scholars of 
the said schools, and to alter and transpose such other statutes 
and ordinances there made heretofore, from time to time, as to 
her shall seem most convenient. 

In pursuance of thts jict, king Philip and (pieen Mary issued 
their commission to the effect following: Philippus et Maria, 
rev^emlis in Christ! patribuSf ^c. mlutem. Cum iUustrissimus 
princeps et pater nosier Henricus octaxm coUe^itmi sive ecclesiam 
cathedraleni Christi et beatee Mariie 'oh'ginis Huneimensis erescit 
et imtituit, ac eandem ad mmistrorum ejus sustcnlationem pnediii 
aliisqnc proventilms munificc dotavit; ncc potnit^ ex hac vita 
diseedensf eandem legilms ac stututis cotwc7iientibus magnoque 
sigillo sun Anglim signatis^ frmiter stabilirc: Jdcirco nos cl 
instifutione ac voluntate patris nosb'i, et deereto senatus nostri 
f 100 3 {quern paiiiatncntuni vocamtis) aiUhoi'itatetn habentes impeifcrta 
absolxTendi^ et operi ab eodem inchoato f'astigiusn imponendif vobis 
potestatetn facimus stattda ad eandem ecclesiain cnUigdralem Dunel- 
mensem preclare regemlam^ et minis/ris ejusdem po tempore 
experienda ct cxerccnda ante aliquot antios patris nostri nomine 
tradita, jun^'dendi, examinandii mutandi, et pro arbitrio cond- 
gendi^ approbatidi^ plura si opus fiierit addendi^ et {si quid 
ambigui aut obsctvri in ckdem inveniatur) cxplanandi atquc 
exprdiendi^ ct tandem^ in ea^n formam redigendi^ qiue ad Hints 
ecclesiee cathedralis Dunelmensis ministrorumque eJus rectum el 
quiet am moderationem^ et ad virtutis et jnetatis assidmun exercilium^ 
vesfrcc qo'udentirv maxima neccssaria videhitur. 

By virtue of vhich commission, the present statutes of the 
church of Durham were drawn up and signed ; after which 
Philip and Mary annexed to them this form of confirmation: 
Statula praidicia in hoc volumine cotUenta, nostra Jacirnm; eisque 
rohur et mthoritafem noslram^ tiwm ex hereto parliammti anno 
primo regni nostri edito habemus^ impertimur; et magni sigUli 
nostri arpensione confirmamusac p’O veris et indztbUaiis ecclesite 
cathedralis Cln isti et Mariie virgin}s Danelmensis statatis hahej^i 
xolwnuSf 8fc. Which statutes are the same with the former 
Statutes of king Henry the Eighth; save only that the oath of 
the king’s supremacy is left out; so that what the queen intended 
seems only to have been, to undo wliat hath been done against 
the papal supremacy. 

Nofe, in the said act of queen Mary it is only recited, that 
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king Henry the Eighth’s statutes were not ii^lented {/)» but in 
this commission it is alip s])ecilied, that they.;.wereiiot.vt^er the 
great seal. • 

Anti it is observable,’in order still the more, to invalicts^e the 
said statutes'of king Henry the Eighth, that the very^ct of 3^ 

H. 8. c. 9. which is the foundation of the whole, was aller d^is 
statute of the I Mar. expressly and by name rejiealed, by the. 
act of 1 & 2 /*. <$• M. c. 8. s. 18. only with a jiroviso .^at § 26. 
ihat the Ibundations nevertheless should continue. But as to 
I lie ordinances, rules, and statutes by which lliey should be 
governed, this entirely then rested upon the [lower given to the 
(jueen by the aforesaid act of the 1 Mar.»scss. 3. e,9. But it 
doth not appear that she gave statutes to any but the church of 
Durham aforesaid. In the last year of her reign, we find this 
tlircctioii given by cardinal Pole, archbisho}), at the opening of 
the convocation, l^einde voluit reverendksimus siahita cccleskmm 
mrciter 'erectanim aid midatarum a re'gidarilnis ad secidarcs, ex^ r £q| j 
pendi per episcopos Lincolnienseni, Cicestriensein, ^c, el qua: 
t omideranda suntt rejm i revet'eudissimo quam primvm commode 
pntermil. But the queen died, and nothing fiirtlicr was done. 

(8) Upon queen Flizabefh’s accession, the like power was 
given to her during her natural life, by the act of 1 Eliz. c. 22. 

(which act was not priuted until the year J707, when the dis- 
[itites happened that caused the act of 6 An. c. 21. to be made.) 

By whicli act of 1 EMx. c. 22. it is enacted as followctli: Forius- 
inuch as certain cathedral and collegiate churches, and other 
ecclesiastical corporations, and some schools have been erected, 
iuunded, or ordaino<l by king Henry the It^ightli, king Edwartl 
the .Sixth, ijueen Mary, ant! by Uio late cardinal Polo, not 
Mining as yet established such good orders, rules, and cunsti> 
tutions, as should be meet anil convenient for the good order, 
safety, and continuance of the same: it Is enacted, that the 
queen, during her life, shall have power to make and prescribe 
to every of the saitl churches, incorporations, anti schools, aiul to 
all anti every the officers, ministers, and scholars therein, and to 
their successors for ever, such statutes, ordinances, and orders, 
as well for the good use and governance of themselves being 
officers, ministers, or scholars, and for the order of thejr service, 
ministry, functions, and duties, as also for their houses, lands, 
tenements, revenues, and hereditaments, with the appurtenances; 
and to alter or change, augment or diminish the same, from 
time- to time as to her shall seem cx[)edient: and the stiid 
churches, incorporations, and schools, and every person therein, 
for which the queen shall make any statutes, ordinances, or 
orders, or niter, change, diminish, or augment the same, ami set 
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forth the same under the great seal of Kngland, shall keep and 
observe all the same statutes, orders, andl;ordinances, any former 
rules, laws, or constitutions in any wise notwithstanding; and 
the same so made, ordained, and set forth under the great seal, 
shall be and remain good and effectual to all intents and 
purposes. 

Pursuant to the power vested in the queen by this act, there 
seems to have been some sort of confirmation -presaUly made of 
the statutes of king Henry the Eighth, for a rule to the several 
churches, until they could be reviewed and reformed; for so it 
plainly was in the church of Peterborough, as appears by 
bishop Scambler's letter to the (^ueen concerning those statutes : 
“ Alter this house was erectetl (says he), there came to the 
sanie certain statutes for the government thereof, under his 
majesty’s name, and so have continued, not without regard; the 
[ 102 J rather through a confirnaation made of them by your majesty’s 
visitors, appointed for that place and countries adjacent, in the 
first year of your most happy reign.” , 

Al'terwards, special power for that end having been inserUul 
in the body of the ecclesiastical commission, new statutes w'cre 
prepared by the arc-hbishop and' others, and finished in the 
month of July, 1572; and the several bodies were ready for the 
royal confirmation ; but this (for what reason, or by what acci¬ 
dent, appears not) was never obtained. 

'rhree years after that, the like pow'er was inserted in the 
ecclesiastical commission granted to archbisho}) Grindal and 
others ; which was thus: “ Whereas there were divers cathedral 
and collegiate churches, grammar scliools, and other ecclesiasti¬ 
cal corporations, erected, founded, or ordained by king Henry 
. the Eighth, king Edward the Sixth, queen Mary, and the ]0tc 
lord cardinal Pole, the ordinances, rules, and statutes whereof 
be either none at all, or altogetlier imperfect; or, being made at 
such a time as the crown of this realm was subject to the foreign 
usiirped authority of the see of Home, they be in some points 
contrary, diverse, nnd re})ugnant to the dignity and prerogative 
of our crown, the laws of this our realm, and the present slate 
of religion within tlie same; we therefore do give full power and 
auUiorityAo you, U. cause and oi'dain in our name, all and sin¬ 
gular the ordinances, rules, and statutes of all and every the 
said cathedral and collegiate churches, grammar schools, and 
other ecclesiastical corporations, together with their severjal 
letters patents and other writings touching and in any thing 
concerning their several erections and foundations, to be brought 
and exhibited before you; willing and commanding you, upon 
the exliibiting, and upon diligent and deliberate view, search, 
and examination of the said statute, rides, and ordinances, ietvers 
paleiils, and writings, not only to make speedy anil undeiayed 
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certificates of* die enormities, disorders, deik:ts, surplusage, or 
wants, of all and singular the statutes, rules, and ordinances, 
but also with the same, to advertise us of such good orders and 
Statutes as you shall think meet and convenient to be by us made 
and set forth, for the better order and rule of the said several 
churches, erections, and foundations, and the possessions aiu! 
revenues of the same; and as may best tend to the honour of 
Almighty God, the increase of virtue and unity iti the said places, 
and the public weal and tranquillity of this our realm ; to the 
intent we may thereupon further proceetl, to the altering, mak¬ 
ing, and establishing of the same and other statutes, rules, and 
ordinances, according to an act of parliament thereof made in 
the first year of our reign.” 

lint iiotliing appears to have been done in pursuance of those 
powers: although the inconveniencies and mischiefs of wanting 
a certain rule appear evidently by the tenor of the aforesaid 
letter, which was written to the queen by bishop Scambler. 
"l*he bishop, after a complaint of non-residence and want of dis¬ 
cipline, with his own frnitless endeavours to reform what was 
amiss, adds, “ One chief and sole cause, in a manner, of all tliis 
matter, besides the jiprverselicss of men’s natures, being the un¬ 
certainty of the authority of the statutes of the said church; the 
froward and disobedient pretending for their defence, that the 
same were and are of no force, and that they stand at liberty to 
do or not to do the premises at their pleasure; because tliey are 
not extant under the ^'cat seal and indented.^* Whereupon his 
prayer to the queen is, “ Let not then, I most humbly beseech 
you, the matter of government of these houses (for they, all tliat 
are of your father’s Ibundation, be in like uncertainty of the 
authority of their statutes, and especially this church where I 
arn) stand any longer doubtful; but let il be by your most sa¬ 
cred majesty decided and determined, under what rules and 
orders they shall live.” 

Eut nothing further was done in that queen’s reign. WJie- 
ther it was, that she did not like the power by which she acted 
(lor she was alwa 3 fs averse from the parliament’s interfering in 
(Ecclesiastical affairs, and that might be one reason perl^ps why 
the act was not then printed); or wiiethcr she had a mind (tis 
appears in divers other instances) to retain the church at that 
time in a state of dependence upon the crown ; or whatever else 
might be the cause, so it was, that duriffg her long and lictive 
reign nothing was effected to render these foundations more 
established and secure. 

However, thus much is certain, that notwithstanding the re¬ 
cital in the act of the 1 Mar. ubovementioned, that such ordi¬ 
nances, rules, and orders coidd not he made unt/imt aiUhority of 
parliament; the firinces of this realm in those days did not 
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think themselves under that restraint; and accordingly king 
Charles the First, and king Charles the Second, of their own 
royal authority, did give statutes to several of those churches 
without any parliamentary sanction to support them. 

C i 04 J But still the doubt remained, for the reasons abovementioned, 
how liir any of these statutes were in force. 

(4) And particularly, about the year 1706, Dr. Atterbury 
then dean of Carlisle, resting solely upon the foundation charter, 
which (as before expressed) gives unto the dean a power of ap- 
jjointing, ordering, and removing all and every the interior 
officers and ministers of the church, and other -persons 'vehatsonet 
of the said churcli, esttended this clause so far, as to take upon 
himself the sole appointment, ordering, and removing of all 
persons whatsoever any way concerned in the government and 
revenue of the sakl church; rejecting at the same time the au¬ 
thority of the local statutes, which limit that general power, and 
expressly define what olllcers and ministers only in the said 
charter arc intended. 

About the same time, Dr. Todd, one of the prebendaries ol 
the said church, strenuously o})})osed the visitation of the ch.‘i}i- 
ler by Dr. Nicholson then bishop ; Insisting, timt the statutes of 
king ITenry the Kighth, by which only the bishop is appointed! 
local visitor, were of lu) force; and consequently, that this being 
a roj^al fotuidation, the ])ower of visitation was in the crown. 
Llpon w'hich Dr. Todd was excommunicated by the bishop ; and 
the proceedings were removed into the court of King’s 13ench. 
In the mean tinte this dispute involving in it most of the 
churches of the new foundation, not only upon the aforesaid ac¬ 
count of the uncertain authority of their respective local statutes, 
but also in regard that the originals of the said statutes in some 
])lnces were ]ierished by length of time, or lost or <lestroyed in 
the great rcl)ellion; therefore that this matter might finally be 
at rest, the act of the 6 Ann. c. 21. was made; by which it was 
thus enacted : Whereas several doubts and questions have 
arisen, and may hereafter arise, in relation to the validity and 
force of the statutes of divers cathedral and collegiate churches, 
foundc(^by king Henry the Eighth; which doubts and <(uestions 
have been occasioned, pady by a temporary act oi parliament 
n}ade in the first v’^ear of the reign of cpicen Mary in relation to 
the said statutes, and in order to defeat the true and pious ends 
and designs of the said foundations, and partly by reason of the 
known loss of many records and evidences during the late re¬ 
bellion in this kingdom; and whereas the said doubts and dis¬ 
putes may in time not only turn to the great disquiet and 
prejudice of the said foundations, 'but may prove a manifost 
obstruction to the peace, order, good government, and dis¬ 
cipline of the church, unless some spceily and eflecUial remedy 
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be provided; it is therefore enacted, that in nlj cathe<lral and 
collegiate churches, founded by the said king Henry the Kigiith, 
such statutes as have been usually received and practised in the 
governnient of the same respectively, since the late happy re¬ 
storation of king Charles the Second, aiul to the observance 
whereof the deajjs and prebendaries, and other members of the 
said churches, from the said time have useil to be sworn at their 
instalments or admissions, shall be, and shall be taken and ad¬ 
judged to be good and valid in law, and shall be, and be taken 
and adjudged to be the statutes of the said churches respectively; 
nevertheless, so far forth only, as the same or any of them are 
in no manner repugnant to, or inconsistcnt^with, the constitution 
of the church of England as the same is now by law established, 
or the laws of the land: provided, that it shall be law'ful fi)r 
her majesty, during her life, from time to time to alter, amend, 
correct, revoke, diminish, or enlarge the said statutes, or any ol‘ 
them; and to make new statutes and ordinances lor the said 
cathedral and collegiate churches, and for resuming or settling 
the local visitation of them, or any of them ; in such manner, 
from time to time, as to her majesty shall seem meet. 

By this act the former disputes w'ere at an end; the local 
statutes being hereby generally established and confirmed. But 
hereupon divers questions have arisen; as, first of all. Under 
what restrictions this act is to be iindersttiod; or, what those 
statutes ai’e which are hereby confirmed, and what sUitutes an; 
not hereby confirmed ? Aiul the restrictions are three: 1. .Such 
statutes only arc confirmed, as w'cre usually received and prac¬ 
tised in the respective churches, from the lime of the restoration 
to the time of making the act, 2. And such only, to the ob¬ 
servance whereof the deans and prebendaries and other members 
of the saitl churches from the said time had usetl to lie sworn 
at their instalineiits or admissions. And, 3. So fur forth only, 
as the same statutes or any of them are in no manner repugnant 
to, or inconsistent with, the constitution of the church of England, 
or the laws of llic land. 

Now one great doubt hath been. Whether by the words fsuch 
stattitcs] in the first restriction, are meant bodies of statutes 
generally received and practised since the restoration j or only, 
particular statutes within such bodies, as had been received. In 
the Ibrmer case, if tlie whole bodies of statutes are intended, then 
the several particulars therein are confirmed, although perhaps 
some of those particulars had iiot been practised since the re¬ 
storation ; provided such particulars are not contrary to the 
constitution of the church or laws of the realm. * In the latter [ 
case, if particular statutes arc only intended, then to know whe¬ 
ther any such particular statute is in ibree, it will be necessary 
to be informed whether it was generally received ami practised 
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(luring the ai(>rcsai(l time, 'llie former opinion seemetli gene¬ 
rally to prevail. An instance will render this plain. The char¬ 
ters of foundation do reejuire, that the deaiiries shall be dona¬ 
tive, and conferred by the king’s letters patent: but the local 
statutes (for it is to be observed, that the statutes of the several 
churclies are in many respects the same) do require that the 
dean shall be presented by the crown, and instituted by the 
bishop; and the particular statute which enjoins this, had not in 
several of the churches been usually practised since the restor¬ 
ation. And particularly with regard to the church of Gloucester, 
in the year 1720, the case was stated by the crown to the then 
attorney and solicitoiv general, who delivered their opinion ac¬ 
cording to the following weighty and very judicious report; 

Gentlemen, Whitehall, 23d May, 1720. 

The deanry of Gloucester being become vacant, the bishop ol’ 
that see apprehends, that liy an act of parliament in the sixth 
year of the late queen Anne, a new sanction is given to the 
body of statutes of that cathedral; and that those statutes re¬ 
quire, that, contrary to the practice of above a hundred years, 
die dean thereof ought to come in by preseiitjxtioii, and receive 
institution from him, I herewith send you several copies of re¬ 
cords and other papers; which will more fully apprize you of 
this matter. And I am to signify to you his majesty’s pleasure, 
that you consider of it, and report your opinion, whether the 
ancient method should take place or a new one be introduced ; 
and that if you think the practice ought to be altered, you do 
in that case prepare, a form of such an instrument as you shall 
think proper to pass under the great seal for that pui'posc. 

I am, &c. 

To his majesty's attorney Stanhope. 

and solicitor generaL 

To their ex 'ellehcics the lords justices. 

May it please your excellencies; 

In humble obedience to liis majesty’s commands, signified to 
f 107 3 us by letter from the rig! t honourable tlie earl 8lanho})e, &c. 

whereby .ve are informed, that the deanry, &c. (as above)- 

We have considered of the matters thereby to us referred, and 
do most humbly certify your excellencies. That the deanry of 
Gloucester was erected by letters patents l>earing date 7th Sept. 
23 H. 8. whereby the king appoints the first dean and preben¬ 
daries, and in ordering the precedence of die dean, directs, 
quod ipse decanus, et quilibet ejus succcssorum, pet' nos nominandi, 
shall be next in dignity to the bishop. Then the charter ap¬ 
points, that the dean and prebendaries shall be a bcxly corporate, 
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and have perpetual succession ; <?/ se gei'e^tf^ exhijbebunti et occn- 
/jabuntf sei’undum ordinationes regu/as et statuta, eis per nos in 
quadam indentura impostermn ^fienda^ specifimnda, et declaranda. 
The king furtiier grants them divers privileges; after which 
follows a saving clause in these woi’ds ; ^Ivis, nobis heeredihm et 
successQwiJms fwstris^ titulo jnre et autharitate dccanos prchendmrios 
et omnes pemperes ex liberalitate nostra ibidem viventis de tempot'e 
in tempus nominandi, assignandi, et prceficiendi^ qualiietxmique. et 
qmtiesaifiqne ecclvsia cathedralis pnedicta dc decano pr{pbe7uiariis 
vel paupet'ibm preedictis vel corum, uliqwi per mortem vel aliter 
nacare cmitigerit per literas nostras 2 >otentcs de temj)ore in tempus 
ordinare praficne. et preesenturc. • 

These are all the clauses in the letters patents of foundation, 
which concern the manner in which future deans were to come 
in; and we humbly apprehend, that if the (juestion had rested 
singly upon the charter, this deanry must have been taken to be 
donative in the crown: for though the word qmesentare. is used 
in the last clause, yet we apprehend, that it is not to be under¬ 
stood of a proper presentation to the bishop^, because it is 
brought in only in a saving clause, and that sense seems incon¬ 
sistent with the other words Vith which it stands coupled, which 
import a complete appointment by the crown. 

The case standing thus upon the charter of l()undation, we 
further humbly certify your excellencies, that as there is a clause 
ill the charter referring to futui*e statutes to be given by the 
king, so it appears to us, that king Henry the Eiglith, in the 
36th year of his reign, did give a body of statutes for the better 
rule and government of the cathedral church of Gloucester; 
which, however invalid in the original, have in general been 
esteemed and observed as the statutes of that church ever since. 
The second chapter of those statutes, intituled, “ Of the quali¬ 
fication of the dean,” of which an English translation only hath 
been laid before us, has these words: Whensoever the office of 
dean shall hereafter become void, by death, resignation* depriv- 
ution or cession, or by any other menns; we will that such per¬ 
son shall be dean, anti be so accepted, and enjoy the office of 
dean in ail respects, whom we or our successors shall nominate, 
elect, and prefer by our letters patents to be sealed .under the 
great seal of us or our successors, and shall think fit to present 
to the bishop of Gloucester; which said dean so nominated, 
elected, and presented, and having been instituted by the bishop, 
the canons for the time being shall accept and admit for dean 
of the cathedral church of Gloucester; and the dean upon such 
his admission, before he shall take upon him any ^vcrnnient in 
the church, or concern himself in any affairs thereunto belong¬ 
ing, shall take an oath in this form, viz. “ I, N. who am elected 
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** aiid instituted dean of this cathedral churchy do call God to 
“ witness,” &c. 

The expressions in this statute are somewhat particular and 
uncommon; but upon the whole, we apprehend, Uiat in case the 
said statute had been regularly given, pursuant to die power 
reserved by the charter, it would have made a presentatiofi to the 
bishop necessary in this case, and the dean ou^t to have 
received institution from him. But it appears, that the body of 
statutes, of which this is one, was not given by indenture, which 
is the only form the charter prescribes; and we find that by an 
act of parliament, made in the 1 Mar. the statutes given by king 
Henry the Eighth to,the cathedral churches founded by him are 
recited to be void, {k) 

For these reasons we arc humbly of opinion, that this statute 
was not valid in its original, had no operation to alter the charter, 
and consequently that the dean ought then to have come in by 
donation, notwithstanding the statutes. 

We farther humbly certify your excellencies, that several 
copies of instruments under the great seal, for constituting deans 
of Gloucester from time to time, have been transmitted to us; 
which we have perused and hereto-annexed, and find none (>1‘ 
them to be in the strict form of a presentation. 

The only precedent which looks that way, is that of dean 
Cooper in the 11 Elh. which is direqted to the bishop of 
Gloucester, and has in it the pncsentamiis, and requires the 
bishop to institute him. But it contains also an express grant 
i>f the deanry to Cooper; and we beg leave to observe to your 
excellencies upon this precedent, that it seems framed in con- 
f 109 ] formity to the statute beforementioneil, about the qualifica¬ 
tion of the dean, having pursued it in the very words and 
expressions. 

All the other precedents transmitted to us besides that of 
Cooper, as well before as since the restoration, we conceive to be 
mere grdhts from the crown. 

This was the state f*r the case at the time the statute 6 Ami. 
intituled. An act for avoiding doubts and questions touching the 
statvies of divers cathedral and collegiate churches^ was made. 
And the body of statute given by king Henry the Eighth being 
(as hath, been already observed) originally void, and this deanry 
(as appears by the precedents) having passed by grant from time 
to time; we apprehend the single ipiestion to be. Whether this 
act of parliament has given such a sanction to the statute about 
the qualification of the dean, as to alter the practice of granting 
which has Mtherto prevailed, and make a presentation to the 
bishop necessary ? 


(Jt) Vide Co. Litt,*22\).a, 
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We beg' leave to observe to your excellencies, that as far as 
we can be informed, this is the first question that hath arisen, 
upon this act; and that, upon consideration of the act,, it appears- 
to- be drawn in a loose and doubtful manner, and may admit of 
various constructions, 

The ffH'eamble takes notice, that several’ doubts had arisen, 
concerning ’4lie validity of the statutes of divers cathedral and 
colle^ate churches, founded by king Henry the Eighth; which 
had wen occasioned partly by an act of the 1 Mar.^ and partly 
by reason' of the loss of records during the rebellion, which 
might prove an obstruction to the good government and dis¬ 
cipline of'the church : and then it enacts,’tliat in all cathedral 
and collegiate churches founded by the said king Henry the 
Eighth, such statutes as have been usually received and prac¬ 
tised in the government of the same respectively since the resto¬ 
ration, and to the observance whereof .the dcans and prebenda¬ 
ries and other members of the said churches from the said time 
have used to be sworn at their instalments or admissions, shall 
be and be taken and atljudged to be the statutes of the said 
churches respectively; nevertheless, so far forth only as the 
same or any of them are in no manner repugnant to or inconsistent 
with the constitution of the church of England as it is now by 
law established, or the laws of the land. 

The question arising upon this act, material to the point re¬ 
ferred to us, is whether by the words- Such statutes as have 

been nsiuilhj received and j^^'fictised since the. restoration -be 

intended, botlies of the statutes, particular statutes, within which C ^^0 3 
bodies have been generally acted under, ns occasion required; 
or only, such particular individual statutes as have been actually 
put in practice ? lor if this act only confirmed such particular 
statutes as have been actually practised; then it is clear, that this 
statute about the qualification of the dean is not confirmed, nor 
has any greater Jorce than it had originally ; there being no pre¬ 
tence of any practice under it since the restoration. 13ut if the 
act has confirmed bodies of statutes, qiarticulur statutes within 
which bodies have been generally acted under; tlien this statute 
will be in consequence confirmed, notwithstanding it has not been 
in fact specially observed. * 

We apprehend' this to be a question of great doubt and 
difficulty: but upon consideration of the several parts of the act, 
we are humbly of opinion, that bodies of statutes, particular 
statutes in which have been generally acted under, as occasion 
has required since the restoration, are thereby confirmed; for 
these reasons: 

In the first place, the doubts and questions, which are recited 
in the preamble to have arisen, were not concerning any particular 
individual statutes, but concerning the bodies of statutes by 
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king Henry the Eighth, whether they were given in a proper 
manner; and the reason for which tiiey were declared void by 
the act of 1 Mnr. went to the whole body of statutes, and not to 
particular branches; and it seems reasonable, that the same 
expression should have the same signiheation in the enacting 
clause as in the preamble. 

Besides, the act does not only confirm such statutes as have 
been usually receii’ed and practised since the restoration, but 
makes a further description, viz. And to the ohaervance ’ijchereof 
the deans and pyehcndarics from the said time have used to be 
svooni at their instalments : and it is well known, that the 
members of cathedral churches are never sworn to the 
observance of particular statutes, but of bodies of statutes in 
general. 

I’he restrictive clause at the end is likewise observable to this 
purpose; Nevertheless, so far forth oidj/, as the same, or any of 
them, m'c in no manner reinaxnanl to, or inconsistent wvV//, the 
constitution tif the. church tfV.n^rland as it is noxo by lavo esUiblished, 
or the /axes of the land, Ilerenpon wc humbly co/iceive, that 
the legislators could not apprehend, that any particular statutes, 
inconsistent with the constitution of the church, or the laws of 
the land, had been usually received and j)ractiscd since the 
111 ] restoration; but that restriction seems aimed at some parts of 
the bodies of tliosc statutes, which might possibly relate to po])i.sh 
superstition, and therelbrc wcj’c not fit to be confirmed with the 
rest. 

Upon the whole, we are humbly of opinion, that the above- 
mentioned statute about the qualification of the dean has 
receivetl a confirmation by this act of parliament, as part of the 
body of statutes of this church; and consequently, that in the 
case ol‘ this particular tleanry a presentation to the bishop, 
according to the terms of that statute, is now become necessary. 
And wc have, in humble obedience to his majqfity’s commands, 
jjrepared the form of an instrument (liereto annexed), which we 
humbly submit to yo n* excellencies, as proper to pass the great 
seal for that purpose ; wherein wo have also inserted a clause of 
grant, and exactly followed the precedent of dean Cooper, that 
seenjing Co ns to have i-een settled with great care in pursuance 
of this statute. All which, &c. 

R. Raymond. 

llJuly, 1720. P. Yourc. 

Again; supposing llic whole bodies of statutes to be confirmed, 
so far as the same statutes or any of them are not contraiy to 
the constitution of the church or laws of the land; questions 
have arisen concerning the construction of those statutes them¬ 
selves. As particularly, how far the clause in those local 
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statutes, which gives power to the dean, or in his absence to the 
vicedean and chapter, to chuse the minor canons, lay clerks, and 
other officers therein particularly sjiecified, shall be understood 
to qnalif}' the general power given by the charter of foundation 
to the dean, to appoint all and every the inferior officers and 
ministers. 

Thus in the church of Bristol, in the year 1751, a dispute of 
this kind arising, the same was referred to the then bishops of 
I.,ondon, St. David’s, and St. Asaph; whose •determination was 
as follow's: — Whereas difierences and disputes having arisen, 
between the reverend Dr. Chaniberlavne, dean of the cathedral 
church of Bristol, and the chapter of the said church, touching 
the right of naming the precentor, minor canons, grammar 
schoolmaster, lay-clerks, or sinking-men, choristers, subsacrist, 
or sexton of the said church, '1 hey the said dean and chapter 
did, by an act of chapter, dated the IfHh* of August, 1751, submit 
the said dispute to the arbitration and determination of the lords 
bishops of London, St. David’s, and Norwich, in case he should 
be able to attend; if not, the lord bishop of St. Asaph: and 
whereas the lord bishop of I^\)rwich has, by reason of his con¬ 
stant attendance on the prince of Wales anti prince Edward, 
declined the said arbitration. We the said bishops of London, 
St. David’s, aJid St. Asaph, have accepted and do hereby 
accept of the said reference and arbitration, in virtue of the 
aforesaid act of chapter, and also of two subsequent acts of 
chapter, bearing date the 3()lh of November, 1751, and the 2d 
of March, 1752, as by the saitl acts (relation being thereunto 
had) may more fully appear. And we the said arbitrators, 
having considered the case laid before us, bv tlie dean of Bristol 
of the one part, and the piebendaries on the other, and also 
the papers and documents tlelivercd on each side, in support of 
their resj)ective claims, particularly and especially the charter of 
foinulation of Ilrv. 8. bearing date June d-, in the 3d*th year of 
his reign, and also the body of statutes given by his commis¬ 
sioners to the said dean and chapter,* bearing date the 5th of 
July, in the 36th year of his reign, are ofopinioti, and do deter¬ 
mine, that the right of naming the precentor, minor-canons, 
grammar schoolmaster, lay-cierks or singing-men, choristers, 
subsacrist, or sexton of the cjithedral church of Bristol, is in 
the dean and chajjter, and the dean being absent, in the vice¬ 
dean and chapter of the said church. In witness whercofj 
we have hereunto set our hands and seals, this 23d day of 
March, 1752. 

Tho. London (Sherlock). 

Ri. St. David’s (Trevor). 

R. St. Asaph (Drummond). 
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Thus also in the year 1764-, a like dispute arising in the 
cathedral church of Gloucester, the same was determined upon 
reference as follows : — Whereas disputes and differences have 
arisen, between the reverend Dan. Newcomc, D. J). dean of the 
cathedral church of Gloucester, and Joseph Atwell, D. D., ami 
Sam. Wolley, M. A. two of the prebendaries of the said church, 
concerning the right of electing and removing the precentor, 
minor canons, sacrist, subsacrist, schoolmaster, usher, organist, 
lay-clerks, and choristers (if the said church, tluiy the said deans 
and prebendaries did enter mutually into bonds, dated Get. 14. 
1754, to abide by the arbitration and award of such person or 
persons, as should be in that behalf nominated and aj)}iointed 
C 113 1 arbitrators, by the right reverend the lord bishop of Gloucester, 
on or before the 30th of November then next, so as the award of 
such arbitrators be made in writing, ready to be delivcretl on or 
before November 30. 17*55- And whereas the said bishop did, 
in pursuance thereof, by writing, dated the third day of November, 
1754, lUiminate and appoint ns the underwritten to award and 
determine the said disputes and differences, Now we the said 
arbitrators, having duly considered the cases laid before us by 
the dean of Gloucester of the one part, and the said prebendaries 
on the other, and also the papers delivered in support of their 
several claims, particularly the charter of foundation of Men. 8. 
bearing date Sejjt. 4. in the 33d year of his reign, and also the 
body of statutes given by his commissioners to the said dean and 
prebendaries, bearing date July 5. in the 36*1 h year of his reign, 
are’of opinion and do determine, that the right of electing and 
removing of the precentors, minor canons, sacrists, subsacrists, 
schoolmasters, ushers, organists, lay-clerUs, and choristers of the 
church of Gloucester, is in the dean and chapter, and the dean 
being absent, in the vicedean and chapter tlie said church. In 
witness whereof we do hereunto set our hands and seals, this 16th 
day of Oct. 1755- 

■ Tno. C’ant. (Herring). 

- Tno. Clerk (Master of the Rolls). 

Gico. Ij;e (Dean of the Arches). 

In like manner, thei have been several disputes betwixt the 
deans t/ii the one hand, and the prebendaries on the other, con¬ 
cerning a negative power which the deans have claimed, by 
virtue of the said statutes, in divers in ■itances. As in the afore¬ 
said church of Gloucester, about the year 1752, the dean refused 
to affix the chapter seal to a lease, agreed u})on by the majoritjr 
of tlie chapter; insisting, that by the local statutes, his consent 
was absolutely necessary to the validity of such lease, which con¬ 
sent he would not give. But the dean submitted before it came 
to a judicial determination. 
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In the years 1752 and 1753, a like dispute^happened in the 
cathedral church of Carlisle, about the dean’s negative power in 
conferring of benefices. — l^he four prebendaries of which the 
chapter consisteth, one of whom is always vicedean, unanimously 
electerl and nominated under the chapter seal Mr. Henry Ri¬ 
chardson, to the [perpetual curacy of St. Cuthbert’s, Carlisle. The 
dean entered a caveat agiiinst his admission; and the bishop 
refused to admit and license him. Whereupon it was moved in 
the court of king’s bench, for a mandamus to the bishop to admit 
and license the curat<;. 

On shewing cause, it was insisted on behalf of the dean, that 
by the local statutes the dean’s consent is necessary, and conse¬ 
quently, that w'ithout this the nomination is not good. The 
clauses in the statutes respecting this point are these four: 

In chap. 5. l)e officio decani. - Stahnmm etiam et 

volumuSy in omnibus causis tj'rnvioribisyveluli in feodi concessioner 
ternmiin et Jinnarum dimissioncy ac benejiciorum collationcy 
nliisque id ^enusrebusy decani (si pnesens sit) consensus ohtineatury 
sin absens fuerit (modo infra rrgni nostri Angluc limites degat) 
consensus ejits rccpiiralur. , 

In chap. (>. I)e visirationo terrarum. - Port'Oy quoniam 

crehra enpitidi mentio in iis stafnfis /labetur; sjih capitidi nomine 
nbiqne intelligimns mediam ad minus partem tolius numet'i omnium 
canonicorum: Ka cnim sola tanquam per capitulum recta haba'i 
vnlumus, quibns media ad minus j^urs lofius nuineri omnium canonic 
corum S’mul jimcsens adesfy et c.vjn'essc eidem consentiat: Nam 
absentiam cannnirorum sujfragium (si quid Jerre vohicrint) mdlo 
modo valere sinimus, nrr alirupis robm’is esse. 

In cljap. 7. l)c dimissione terrarum ad firmam.- Prte- 

ierca volumus et nec decanus ucc canonicorum ullus tetras aut 
teneme.nia uUi locet aut ad^firmam dimittaiy sine consilio et consensu 

capitidi. - Sacerdotia verOy id esty rectoriamy vicariam, aut alia 

ejus generis ecclesias/icu bcneficiay ad collationem ecclesuv. nostree 
sqiectantioy decanus cum capilidoy aut (ahsentc decano) xnccdecanus 
cum capilulo conferendi aut cpiscopo pnbsentandi Jus cl potestatem 
habcant. 

In chap. 18. De olTicio vicedccani.- Sfatuirnus et volur- 

musy lit vicedecanus qui pro tempore fuerit canonicis r? omnibus 
ministris ecclesiec nostuv (decano absentCy vel dccanatu vacantc) 
preesit et prospiciaty eosque in ordine coniineat ; et qucecunque 
Jieri deberiint per dccanum prccscnteniy quod ad ccclesicc negotia et 
regimen pertinet, ipso ahsente aut ipsius officio xmcante, bene et 
ffidcliter faciat et ministret. 

For the dean it was urged, that by the 5th statute above- 
mentioned, bis consent, if he is present, must personally be 
obtained; and if he is absent, provided he be within the king¬ 
dom, his consent nevertheless is required. 

1 S 
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To which it was answered, that the 7ih statute explains this 
fully; whereby it {ijipenrcth, that the dean and chapter, if the 
dean is present, aiul if he is absent, the vicedean and chapter, 
shall nominate and present, 
f 115 ] It was further insisted on behalf of the dean, that the bishop 
is visitor by the local statutes, and thereby is appointed the 
expounder and interpreter of the said statutes, wlien any doubt 
shall arise. But this objection was overruled: })artly, as it 
scemeth, because Mr. Richardson was no member of the 
chapter or body corporate, subject to the bishop’s local visitation, 
and having by his nomination obtained a temporal right, was 
therefore properly before the court, to have that right asserted; 
and partly, perhaps, because this matter of visitation was not 
then before the court, but would come in regularly upon the 
bishop’s return to the mandamus, if he shoidd so think fit there¬ 
upon to return himself visitor; and perhaps partly because this 
negative power, if given to the dean by the local statufes, might 
be deemed by the court to be contrary to the law of the land. 
And the rule for a mandamus was nuuU' absolute : setting forth, 
that whereas Henry llicharilson, clerk, had been nominatetl to 
the said curacy, and had applied to the bishop to admit and 
license him, and that the bishop hatl refuscil so to do, in con¬ 
tempt of the king, and to the ilamage anti grievance of the said 
Henry Richardson, and to the munifcsl prejudice of his estate; 
therefore the bishoj) is commanded (in the usual form) to admit 
and license him, or shew cause to the contrary. (/) 

Tile bishop u})on the mandamus admitted and licensed the 
curate; so that tlie whole cause u[)on the merits came not to be 
determined. If the dean had appealed to the bishop as visitor, 
and the bishop had determined for the tlean’s negative power; 
or if the bishop had returned himself visitor upon the mandamus, 
and thereupon had jirocecded to visit and determine as aforseaid; 
then upon a prohibition it would have come to be considered, 
how far these local st Uutes in this particular are consistent with 
the laws of the land, j’ceerding to the third restriction in the 
statute of the 6 /Inn. betlire recited. 

Election (5) And this introduces the act of the .S3//c;/. 8. c. 27- which 
i>y majority, jg follows; Albeit th.it by the common law's of this realm of 
Englat.df all assents, elections,'grants, and leases, had, made, and 
grantetl, by the dean, warden, provost, master, president, or 
other governor of any cathedral chi vch, hospital, college, or 
other corporation, with the assent and consent of the more or 
greater part of their chapiter, felltnvs, or brethren of such 
corporation having voices of assent thereunto, be as good and 
eftectual in the law', to the grantees and lessees of the same, as if 


(/) See Curatw, 1 and 10, hi the notes. 
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the residue or the whole number of such chapiter, fellows, and 
brethren of such corporation, having voices of assent, had there¬ 
unto assented and agreed; yet the said common laws notwith¬ 
standing, divers founders of such deanries, liospitals, colleges, 
and corporations, within the said realm, have upon the found¬ 
ation ami establishment of the same deanries, hospitals, colleges, 
and other corporations, established ami made (amongst other 
their peculiar iicts) local statutes and ordinances, that if any one 
of such corporation, having power or authority^ to assent or <lis- 
assent, should and would deny any such grant or grants, that 
then no such lease, election, or grant, should be had, granted, or. 
leased; and for the performance of the same, every person 
having })ower of assent to the same, have been and be dady 
thereunto sworn, and so the resitlue may not proceed to the per¬ 
fection of such elections, grants, and leases, according to the 
course of the common laws ol this^rcalrn, unless they should 
incur the danger of perjury: for the avoiding whereof, and for 
the tiue cxociUion of the common law universally within this 
realm, and every place in one conformity of rea:;on to be used, it 
is enacted, that all and every peculiar act, order, rale, and 
cstatute, Jierctolore made, * or herealtcr to be made, by any 
fonmler of any hospital, college, deanry, or other corporation, at 
or upon the tbnndation of any such hospital, college, deanry, or 
corporation, whereby the grant, lease, gift, or election ot the 
governor, or rider t)f such hospital, college, deanry, or other 
corporation, with the assent ol the more part ol such ol the same 
hos[)ital, college, deanry, or corporation, as have or shall have 
voice €>r assent tt) the same at the time ol such grant, lease, gilt, 
or election hereafter to be made, should be in any wise hindered 
or let by any one or more, being the lesser number of such cor¬ 
poration, contrary to the form, oriler, and course of the common 
law of this realm of England^ shall be from henceforth tleaidy 
frustrate, void, and of none elfect; and that all oaths heretofore 
taken by any person of such hospital, college, deanry, and other 
corporation, shall be, for and concerning llie observance ol any 
such order, estatute, or rule, deemed vokl and ol none eftecl; 
and that from thenceforth no manner of person or persons of any 
such hospital, college, deanry, or other corporation, ^hall be in 
any wise compelled to lake an oath for the observing ot any such 
order, cstatute, or rule; on pain ol every person giving such 
oath, to forleit for every time so olfcnding the sum ot 5/., halt to 
the king, and half to him that will sue for the same in any of the 
king’s courts of record. 

The act seenieth to be expressed in terms somewhat inac- f 117 J 
curate and confused; but the manifest intention is, to establish 
the rule of the common law, that a majority ot the body cor¬ 
porate should bind the rest. In some parts ot the act the dean 

I 4 
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seemcth to be contradistinguished from the chapter; so as that 
the negative of the inferior number of the chapter only, exclusive 
of the dean, was hereby intended to be taken away; but the other 
parts of the act seem to explain this; expressing, that all local 
statutes^ >mhei'eby the grant, lease, or election of such corporation 
shouUl be any •wise hindered by any one or more, being the lesser 
number t^such ccn'poration, contrary to the course of the common 
law, shall be void. And it is certain, the dean is one and but one 
member of the body corporate. 

(w) In the Ciise of the King against Dr. Bland, provost of 
Eaton, Jtf. 14 Geo. 2. Mr. Parsons having been elected by a 
majority of the provost and fellows to the vicarage of Newington, 
the provost refused to put t he college seal to the presentation. 
Whereupon a mandamus was moved for to compel him. For 
the provost it was insisted, that he had a negative by the local 
statutes, and that the act of the 33 //. 8. doth not take away the 
negative; for that statute only provides for cases, where all the 
body are obliged to concur; And that in this case a mandamus 
was* not proper, because it is a private estate, and private pro¬ 
perty only that is concerned; and if no presentation is made, 
lapse will go to the bishop as in dll other cases: And there 
never was a mandannis to a patron to present: llesides, here 
the party injured has a visitor to apply to. On the other hand 
it was argued, that a mandamus goes for a schoolmaster, iislier, 
parish clerk, sexton. M. 1 Geo. 2. There was a mandamus for 
Dryden, to admit him dejiuty register of York. This is not to 
nominate him, but only to put the seal to the {)resentation; ho 
has been nominated alreaily. M. 9 Geo, Mandamus to restore 
Dr. Bentley to his degrees in the university. And this is barely 
a ministerial act. The provost has no negative : or if he has, 

it is taken away by the act of the 33 Hen. 8.-And the court 

granted a mandamus, that all these things might be determined 
on tlie return. But the matter went no further. 

Finally, in the year 1761, a like doubt arose in the cathedral 
church of Chester, u}’on tlie vacancy of two chapter livings, the 
dean apprehending that lie had a negative in the case of pre- 
seutation by virtue of the local statutes. But upon the opinions 
of a ^''erv S'.ble advocate and two eminent counsel a<>:ainst such 
negatii c powei’, the dean acquiesced in affixing the chapter seal 
to presentations agreed upon by a majority of the body cor¬ 
porate. And the substance of what was observed by the said 

{m) This and the following paragraph, which were inserted in the 
first edition, having been omitted in the second and subsequent im¬ 
pressions, they are now restored to the text; no reason whatever 
appearing for that omission. 
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learned gentleman'was this: That by the ganeraf rule of law, 
in all corporations aggregate, the act of the major part shall 
bind the whole; for it is said, ubi major pars^ ibi fofum. And 
this rule of law seems to be recognized, not only in the pream¬ 
ble, but also in the body of the act of the 33 Heiu 8. Tint, 
though the law was so in the case of corporations aggregate; 
yet, as in those corporations there is generally a chief member 
of the corporation, as dean and chapter, master and fellows, 
mayor and commonalty, — the consent of the head member has 
by many local statutes been made necessary to corporate acts. 
Hence it was found requisite, in order to prevent confusion, by 
an act of parliament to abrogate all private local statutes, in 
every such corporate body, which were contrary to the said rule 
of the common law. And therefore this act declares, “ that 
“ every rule or statute, maile or to be made, whereby any grant, 
“ lease, gift, or election by the majorily of a corporation should 
“ be let or hindered, shall be absolutely void and of no edect.*’ 
And therefore it scemeth, as a. presentation to a living is in the 
nature of a gift or grant, that in the gift of it by a corporate ag¬ 
gregate body, the major mnnber must bind the lesser by this act; 
otherwise, tlilferences in the body could never be determined; 
nor could any corporate acts be done, but what were approved 
of by the dean; noi* could any prosentati<)n.s be made effectual 
but by his concurrence; but every living must lapse, if he does 
not a[)prove of the presentee. And it seems to have been de¬ 
termined, that this act did extend to presentations to livings, in 
the case of the dean and canons of Windsor in the year 1693. 
llascard v. Somam/, IWcm, 50't. Jt is true, the word prcscvtatimi 
is not inserted in tlie act; but the reason and intent of the law 


comprehends it, and the word ^rant may be argued to include 
it. A presentation to a living, completed by institution and in¬ 
duction, is the grant of an avoidance, anti makes a legal title to 
the incumbent in the church. So that the above statute of this 
cathedral church seemeth to be abrogated and annulled by the 
act of the legislature; and consecjuently, it scemeth that the 
presentation of a clerk by a majority of the dean and chapter 
taken collectively will biiul the minority, and that the dean 


cannot set up any negative or necessary voice to let* or hinder 
the act of ])resentation by the major part from Imving its full 
effect. 


Unto all which may be added, tliat the rule for the necessity 
of a majority of the whole body to be consenting, is not only 
agreeable to the common law, and (as it seemefh) to the declar¬ 
ation of the said statute of the 33 Hen. 8. but also to the ancient 


canon law, whicli clearly tletermineth, that elections shall be 
made by the majm' et senior pars, that is, by a majority of 
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legal votes, (as is before set forth at large under the tide 

eDati)etirai0) («). 

V. Of deans (f peculiars, 

1. The word dean is also apjdied to divers that are the chief 
of certain peculiar churches or chapels; as the dean of his ma¬ 
jesty’s chajtcl royal, and the dean of tlie chapel of St. George at 
Windsor; not being the heads of any collegiate botly, nor en¬ 
dowed with any jurisdiction, but only dignified and honoured 
with the nauie and title. God. rri. ,54. 

2. And as there are some tleans without jurisdiction, so there 
arc also some deans with jurisdiction, but wMthout any chapter; 
as the dean of Croydon in iSun ey, the dean of Hattie in Sussex, 
the dean of Hocking in Kssex, and many others. God. 52. 

3. Although the bishoj5 of C’hichester doth admif the dean of 
the exempt jurisdiction of Hattie within that diocese, and doth 
commit to him the cure and jurisdiction of that church ; yet the 
patron thereof is to imlilutc and induct him ; and the patrons 
accordingly have given the deans itistitution and induction lor 
some hundreds of years, and without qu(*stion such institution 
and induction is good: but this deanry was originally given to 
the incumbents as a donative only by the patron, and the bishop 
admits or approves of the patron’s presentee, and commits to 
him the cure and jurisdiction, by conqKi.-.iiion only. Wain, 
c. 15. 

4. The dean oi'i\\(i Arches is the judge of the court of Arches, 
so called of Boic-church in London, by reason ol‘ tlie steeple 
thereof raised at the top with stone pillars in fashion like a bow 


(n) A majority of the chapter is necessary to constitute a valid 
election, but the court of King’s Hcnch will grant a niandaniiis to 
the bishop to compel in election at the peril of those who resist, 
and perhaps the bisho:) by ecclesiastical censures may also compel 
them to do their duty, !»nt lie cannot by his ordinary or visitatorial 
power fill up a vacancy which the chapter has not filled up in due 
time. Unrxmrd and Webber the Bishop of Chichester in prohibi-> 
tion, 1 T. Hep. 650. Ai. 1 the court doubted whether the bishop 
could i". the case of such a vacancy make a temporary appointment. 
Per Butter J. Many points have been dc’cided by this court on great 
deliberation. It bus been resolved, 1, 'fhat a mandamus will lie to 
compel the dean and chapter to fill up a vacancy among the canons 
residentiary ; and on such a mandamus the court will compel an 
election at the peril of those who resist. 2. That the election is in 
the dean and canons. 3. That the dean has no casting voice. 4. That 
the canons have a right to vote by proxy. 5. Tliat there is no lapse 
to the bishop in the case of a canonry. Ib. Sec more on elections, 
^atl?eliral 0 ,6. and IhoBpital®, 4. 
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bent archwise s in which church this court was,, ever wont to be 
held, being the chief and most ancient court and consistorj' of 
tlie jurisdiction of the archbishop of Canterbury ; whicli parish 
of Bow, togetlicr with twelve others in London, whereof Bow is 
the chief, are within the })eculiar jurisdiction of the said arch¬ 
bishop in spiritual causes, and exempted out of the bishop of 
London’s j urisdiction. God. 100. 

Aiul it is supposed that he was originally styled dean of this 
court, by reason of his substitution to the archbishop’s ollicial, 
when he ^^’as employed abroad in foreign embassies; whereby 
both these names or stvles becatne at last in common under- 
standing, as it were synonymous. God. U)2. 

5. There is also a deanry of St. Martin le grand in London, [ 119 j 
concerning whit h Lindwootl puts the question, whether it be Dean of Sn 
such an ecclesiastical bonelice as that the incumbent thereof may Marun's. 
incur such penalties, as other })er.s()Ms beneliced may incur. 

And after deep inquiries into the laws, precedents, and antiqui¬ 
ties, foreign and domestic, with tlelectable variety of great learn¬ 
ing on both sides argumentatively ami impartially, at last doth 
conclude it in the allirmative. God. (o) 

6. It is saici, that after the death of the dean of a free chapel Profits 
belonging to the king, the king shall have the profits of the ‘during 
deanry; i’or it is at his pleasure, whether he will collate a new 
dean to it. God. .52. 

But, otherwise, by the statute of tin; 28 77.8. c. 11. the pro¬ 
fits of all spiritual promotions, benefices, dignities, or ollices, 
iulerior to those of archbishop and bishops, shall go to the suc¬ 
cessor, towards the payment ()f his first fruits. 


VT. Of rural (lca)is» 

1. The office of rural deans was not unknown to our Saxon 
ancestors. For in one of the laws ascribed to Edw'ard the Con¬ 
fessor, it is provided, that of eight pouiuls penalt'y I’or breach of 
the king’s peace, the king shall have.an hundred shillings; the 
earl of the county fifty shillings; and /he dean of the bishop in- 
whose deam ij the peace was broheu^ the other ten; which words 
can be applied only to the office of rural deans, according to the 
respective districts w hich they had in the parts of every tliocese. 
Ken. Par. An/.. 633. 

2. I'lie exercise of jurisdiction in the church by patriarchs, 
primates, and metrojiolitans, was instituted in conformity to the 
like subordinations in the state. Gibs. 971. 

In like manner the dioceses w'ithin this realm seem to have 
been divided into arcluleaconries and rural deanries, in order to 
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make them correspond to the like division of tlic kingdom into 
counties and hundreds. Hence it cani«i to pass, that the arch¬ 
deacons, whose courts were to answer to those of the comity, 
had the county usually for their district, and took their titles 
from the district in which they acted; and the names of the 
C 120 2 rural deanries seem to be taken from the iiiindretls, and were 
at first, anti generally now are the same. 1 Warner's EccL 
Hist. 27.5. 

And as in the state, every hundred was at first divided into 
ten tythings or friborghs, and every tylhing was niatie up of ten 
families; both which kept their original names, notwithstanding 
the increase of villages and people : so in the church, the name 
of deanry still continued, notwithstanding the increase of persons 
and churches. And these di .tricl'^, from time to time, have 
been contracted or enlarged at the discretion of the bishop. 
Though some deanries do still retain the primitive allotment of 
ten churches, especially in Wales, where the most ancient usages 
do continue. In the diocese of St. Asaph, the deanries of 
Uromfield and Yale, and of Kidwin ; in the diocese of Jiangor, 
the deanries of Llin and Llivon ; in the diocese of Landaftj the 
deanry of Usk; in that of St. David’s, the deanry of Krnlin, 

-have the precise number of ten [lari.di churches. And 

several other deanries, that, upon their now division were made 
up of two conjoined, or three contracted into two or one, do 
now contain the number ol' fiitcen, twenty, or thirty churches, 
according to the division so made: As for instance, the deanry 
of Burcester, in the diocese of Oxibrd, is made up of thirty-one 
parish churches ; out of which, the church of Ambrosden being 
excepted, (as before the reformation being in the deanry of 
Coilestloni) the remaining thirty do expressly answer the three 
distinct deanries of Curtlington, Islip, and Burcester, of 
w’hich the two former were annexed to the latter. A/'n. (i34>. 


O/ds. 971. 

Appoint- 3. And as in the aairesaid law of king hldward the Confessor, 
the rural dean is then- called, the rAv/w of the disAoj), so without 
rura eans. },^j appointed by the bishop, to have the ins))ection of 

clcigy and people within the district in which he was incumbent. 


under hiur'and liim alone; in like manner as the archipresbyter 
at the episcopal see, was one of the college of ])resbylcrs, 
appointed at the pleasuri* of the bishop, who in his absence 
might preside over them, and un<ler him have the chief care of 
ail matters relating to the church. But, as in process of time, 
by the concession of the bishops, the cathedral archijiresbyter or 
dean became clectivq, and being chosen by the college of pres¬ 
byters, or the chapter, was only ct)nfirmcd by the bishop; 
so after that the archdeacon, by the like concessions, became 
a sharer in the administration of episcopal jurisdiction, he 
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became of course a sharer in the appointment of rural deans. 

Gtbs. 971 . ■ .. . 

4. The proper authority and jurisdiction of rural deans, [ 121 ] 
perha])s, may be best understood/rom the oath of oflico, which 
in some dioceses was anciently administered to them; w'hich 
was this: “ I, A. 13., do sW'car -diligently and faithfully to exe- 
“ cute the office of dean rural within the deanry of D. First, 1 
will diligently and faithfully execute, or cause to be executevl, 

“ all such processes as shall be directed unto me, from my lord 
“ bisho|> of B. or his oflicers, or ministers, by his authority, 

“ Item, I will give diligent attendance, by myself or my deputy, 
at every consistoi y court, to be holden* by the said reverend 
“ lather in God, or his chancellor, as well to return such pro- 
“ cesses as shall be by me or my deputy executed; as also to 
“ receive others, then unto me to be directed. Item, 1 will 
“ from time to time, during my said* office, diligently inquire, 

“ and true inibrmation give, unto the said reverend father in 
“ God, or his cliaiicellor, of all the names of all such persons 
“ within the said tleanry of D. as shall be oj)only and publicly 
“ noted and defametl, or vehemently susj)ecle(i of any such crime 
“ or offence, as is to he puiiished or reformeil by tlie authority 
“ ol‘ the said court. Item, I will diligently in(|uirc, and true 
“ inli)rmalion give, of all sucli persons aiul their names, as do 
“ administer any dead-men’s goods, bel()re they have jiroved 
“ the will of the testator, or taken K'tters of aiiininistriition of 


“ the deceaseil ijUcstate.s. Item, I will be obedient to the right 
“ reverend father in Ciod J. bishoj) of B. uikI his clnmcellor, in 
“ all honest and lawful commands; neither will 1 attempt, do, 

“ or procure to he ilone or attempted, any tiling that shall be 
“ jn'ejiKlicial to his jurisdiction, but will })reserve and maintain 
“ the same to the iiUej inost of my power.” Gof/. Append. 6, 7. 

5. From Avheiice it appears, that besides their duly concern- Their hold- 
ing the oxeciilion of the bishop’s }>rocesses, their office was, to ing rural 
inspect the lives and manners of the clergy and people within 
their district, and to report the sanuj to the bishop: to which 
end, that they might iiave knowledge of the state and condition 
of their r^^spective deanries, tliey hail a power to convene rural 
chaplei's. Gibs. 97‘1. * 

Which chapters w'ere made up of all the instituted clergy, or 
their curates .as proxies of them, and the dean as president or 
prolocutor. These iv-cre convened either upon more h’equent 
and ordinary occasions, or at more solemn seasons l<>r the f 122 j 


greater and more weighty adhirs. Those of the former sort were 
held at first every three weeks, in imitation of the courts baron, 
which rim generally in this form, I'rom fbree weeks to three 
weeks; but afterwards, they w^ere most commonly held once a 
month, at the begiir.iing of the month, and were tor this reason 
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called kalendaE', or monthly meetings. But their most solemn 
and principal chaptei’s were assembled once a quarter, in whicli 
there was to be a more full house, and matters of great import 
were to be here alone transacted. All rectors and vicars, or 
their capellanes, were bound to attend these chapters, and to 
bring information of all irregularities committed in their 
respective parishes. If the deans were by sickness, or urgent 
business, detained from their appearing and presiding in such 
conventions, they had power to constitute their subdeans or vice¬ 
gerents. '^I’he place of holding these chapters was, at first, in 
anv one church within the district, where the minister of the 
place was to proaire Jhr, that is, to entertain the dean and his 
immediate officers. But, because in jiarishes that were small 
and unfrequented there was no fit accommodation to be had for 
so great a concourse of people ; therefore, in a council at 
I.ondon, under archbisho).) Stratford, in the year 131-2, it 
was ordained, that such chapters should not be held in any 
obscure village, Init in the larger or more eminent parishes. 
Ke?i. 6'3y, ()46. 

And one special reason why they seemed to have been formed 
in this realm, after the manner of the courts baron, is, because 
we find nothing of rural chapters in the ancient canon law'. 
(ri/js. 973. (p) 

In jiiirsuance of which institution of holding rural chapters, 
and of the office of rural deans, in inspecting the numners of 
clergy and people, and executing the bishop’s processes for the 
reformation thereof^ w’e find a constitution of archbishop IVcchani, 
by which it is roejuired, that /hr pricsls, on rx'rnj Snni/ajj immedi¬ 
ately Jbl/otiitJg the holding of the rural chapler, shall expound to 
the people the sentenee (f exeommimieation. , , 

And in these chapters continually presided the rural deans, 
until that Otho the pope’s legate retjuired the an’hdeacons to 
be frequently' present at them; who, being superior to the rural 
deans, did in eflecl take the presidency out of their hands : 

[ 123 3 insomuch that in Edward the First’s reign, Jolm of Athon gives 
this account of it; “ Ilural chapter^,” says he, “ at this day arc 
‘‘ holden by the archdeacon’s officials, and sometimes by the 
“ rural ilcans.” Fron which constitution of Otho, we may 
date tlic decay of rural chapters: not only as it was a dis¬ 
couragement to the rural dean, whose peculiar care the holding 
of them had been; but also, as it was natural for the archdeacon 
and his official, to draw the business that had been usually 
transacted there to their own visitation, or, as it is styled, in 


(p) Lindwood, discoursing of these rural deans, says, Magis 
nituntur consuettidini patrue guam juri communi. 
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a constitution of archbishop Langton, to thpir own chapter. 

Gil/s. D73. 

6. Anti this office of inspecting and reporting the manners 
of the clergy and people rendered the rural deans necessary 
attendants on the episcopal synod, or general visitation, which 
was held for the same end of inspecting, in order to reformation. 
In which synods (or general visitation of the whole diocese by 
the bisho))) the rural deans w^ere the standing representatives of 
the rest of the clergy, ami were there to deliver inibrniation of 
abuses committed within their knowlctlgc, and to propose and 
consult the best ineihods of relbrmation. For the ancient epis- 
co})al synods (which were commonly hold once a year) were 
composed of the bishop as president, and the deans cathedral or 
archipresbyters, in the name of their collegiate body of j)resby- 
ters or priests, and the archdeacons or tleputies of the inferior 
order of deacons, and the urban and rural deans in the name of 
the parish ministers within their division; who were to have 
their oxjtcnces allowed to them accortling to the time of their 
attendance, by those wliom they represented, av the practice ob¬ 
tained for the represenlati\ei of the people in the civil synods 
or parliament. Jlut this paVt of their duty, which related to the 
information of scandals and olTences, in jjrogress of time devolved 
upon the churchwardens; and tlieir other office of being con¬ 
vened to sit members of provincial and episcopal synods, was trans¬ 
ferred to tw'o proctors or representatives of the parochial clergy 
in every diocese, to assemble in convocation, where the cathedral 
deans and archdeacons still kept their ancient right, whilst the 
rural deans have given })]acc to an election of two only lor every 
dioc(;se, instead of one by sfaiuling place for every deaury. 
Kcfi.G lH. (no. 

7. And albeit their office at lirst might be merely inspection, 
yet by degiees they became possessed of a power to judge and 
determine in smaller matters; and the rest they w'ere to report 
to their ecclesiastical superiors. GiOs. 012. 

* And by special tlelegation they l^ad occasionally committed 
to them the probate of wills, and gi-anting .administration of the 
goods of ))ersons intestate; the custody oi’ vacant benefices, and 
granting institutions ami inductions; and sometimes thp decisions 
of testamentary causes, and of matrimonial causes, and matters 
of divorce. Of which there appear some footsteps in one of the 
legatinc constitutions of Otho : by which it is injoined, that the 
dean rural shall not thereafter intermeddle with the cognizance 
of matrimonial causes: and by another constitution of the 
same legate, he is commanded to have an authentic seal : 
all which shews, that anciently there was somewhat of jurisdic¬ 
tion intrusted with them. Ken. &i;l — it. 617. G/bs.012. God. 
Ap2)end. 7. 
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And before their declininpf .state, they were sometimes made 
a sort of chorepisropi, or rural bishops: being commissioned by 
the diocesan to cxerci.se episcopal jurisdiction, for the profits 
w'hereof they paid an annual rent: but as the primitive chorepis- 
copi had their authority restrained by some councils, and theilr 
very oflice by degrees abolished; so this delegation of the like 
privileges to rural deans, as a burtlen and scandal to the church, 
was inhibited by pope Alexander the Third, and the council of 
Tours. Ken. 6^9. {q) 

8 . This oflice hath been always of a temporary nature; and 
is expr essly declared so to be both by Lindwood and John de 
Athon. And this was the reason why tlie .seals which they had 
for the due return of citations, and for the dispatch of such 
business as they should be employed about, had only the name 
of the office (and not, as other seals of jurisdiction, the name of 
the person also) engraved' in it. Gibs. 972. 

But in the diocese of Norwich, the admission of rural de.ans 
.seems to have been more solemn than el-sewhere, end their 
continuance perpetual: for whilst tluit see was vacant, in the 
time of archliishop Witlesey, several rural deans there were 
collated, whereas in other places they are only said to be 
admitted; and in an ancient metro}H)lilical visitation of the .same 
diocese, the first in every deaury is such an one perpetual dean. 


Gibs. 972. 

And perhaps several of the deans of jiecnliars may have 
.sprung originally from rural de.'uis. 

9. Finally; by the prescription and power of the archdeacons 
and their officials, it Ijapjiened, that in the next age before the 
reformation of our church, the jurisdiction of rural dean in this 
Kslaiul declined almo.st to nothing. And at the reformation, in 
the public acts of onr refiinners, no order was taken for the 
restoration of this part of the government of the eluirch. In the 
r^l'ormatio le^um this was jirovidcd for, but fell to the ground 
for want of confirmation by the legislative power. 8o that these 
rural officers in same dcun-ries have become extinct, in others 
have only a name and .shadow left. Nor ilo we find any express 
care further taken for the support of this office, but only in the 
provincial.eynod of coi.vocation held at London, Aprils. 1571, 
by which it was ordained, that “ the archdeacon w'hen he hath 
“ finished his visitation, shall signify to the bishop wliat clergy¬ 
man he hath found in every deai.>y, so well endowed with 


ft 


[q) For the nature of these chorepiscopi, who were ap|)ointod by 
the bishop of the diocese to govern a certain district -within it, and 
were very numerous in the early ages of the church, but were af- 
terwurds abolished, see Cnjac, tom. 2. Ad. L,6. tit. Pand. de Ex* 
ousat. Dint. 68, Inst. J. C.l. 17. 
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“ learning and judgment, as to be worthy jto instruct the 
** people in sermons, and to rule and preside over others: out 
** of these the bishop may chuse such as he will have to be rural 
deans.” But this is rather a permission, than a positive com¬ 
mand, for the continuance of that office however, it proves, that 
rural deans were thought fit ministers to assist in dispensing the 
laws and discipline of our reformed church; and it doth imply, 
that when they are deputed by the bishop, they may exert all 
that power which, by canon and custom, resided in the said 
office before the reformation. 'Fhe little remains of this dignity 
and jurisdiclion, dejteud now on the custom of places, and the 
pleasure of diocesans. Ken. 652, 653. Gtxl. Append. 7. 

An appeal from the peculiar of the dean and chapter of Exeter 
cites to the court of arches, and not to the consistory court of 
Exeter. Parham v. Temple, 2 Phill. R. 223. 

SDfbicatiott of Cl)urcfie0» Sec 


SDefaraatton. (r) 

l.pY the statute of Circumspecle agatis, 13 Ed. 1. stat. 4. In 
cause of defamation, it hath been granted already, that it 
shall be tried in a spiritual court, •when money is not demanded, 

{r) A man may defame another by words spoken, or in writing. 
When slander is reduced to writing, it is called a libel ; which term 
comprehends also any defamatory picture or drawing, hanging or 
burning in effigy: and the author of it may be punished criminally by 
indictment, presentment, or information, his conduct tending to a 
breach of the peace, or lie may be sued for damages in a civil action, 
and in some cases may be cited into the spiritual courts; (but see The 
King V. Curl, Stra. 790. Mo. 621. contra.) When slander is conhned 
to wnrd.s' spoken, the two last modtt-. of punishment only can be 
resorted to, exce[)t the words arc seditious, or spoken of a magis> 
trate in the execution of bis duty, or conic within the statute 9& 10 
W. 3. against blasphemy and profaneness, in which cases the person 
uttering tliem may be indicted. Sctmdaloud words are cither action* 
able in themselves, or not being actionable in themselves, become 
so from consequential damages. Words arc actionable in them* 
selves which impute to a person a crime for which he may be indicted 
and suffer corporal punishment, or which charge him with Jiaving u 
contagious disorder, or which impute to him corruption or inability 
in an office of trust and profit, or which tend to disgrace him in his 
trade or profession. Words not actionable in themselves may be¬ 
come so, if they occasion temporal damage to the party against 
whom they are spoken: thus, though it is not actionable to call a 
man a bastard, or a clergyman a dunce or heretic, yet if in conse¬ 
quence thereof the father of the one disinherit him, or the other 

VOI,. 11 . K 
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lose preferment, an action will lie. Words which impute an offence 
cognizable in a spiritual court, may be punished in that court. 
But three incidents arc required in a suit for s{)iritual defam¬ 
ation. 1. That it concern matter merely spiritual, and deter¬ 
minable in the ecclesiastical court, as calling a person “ heretic, 
“ schismatic, adulterer, fornicator, &c.” 2. It ought to concern 

matter merely spiritual only, for if such defamation touches or con¬ 
cerns any thing determinable at the common law, the ecclesiastical 
judge shall not have cognizance of it. S. He who is defamed cannot 
sue there for amends or damages, but only for the punishment of the 
sin, pro saluie animcCf 4 Hep. 20., and for costs. If therefore words 
for which an action would lie arc coupled with words which are a 
spiritual defamation, and a suit is instituted in the spiritual court for 
the whole, a prohibition lies; also if it be suggested to the court 
that a temporal damage has been received from words which are a 
spiritual defanmtio!', or that other words for which an action would 
lie were coupled with them ; for it would be vexatious to proceed in 
both courts. Infra, 3.5. , Hoc. Ab. tit. Prohibition. Gwill. Ed. 676. 
As to the modes of »icfence to which the author of defamation may 
resort, it is to be observed, that in a criminal prosecution for a libel, 
the truth of the charge is no justification, for it is a reason why the 
party ofhmding should be brought to public punishment, and not 
why he should he libelled ; though by the ’32 Geo. 3. c. 60. [in cri¬ 
minal trials for libel] the jury may give a general verdict upon the 
whole muttci put in issue. But i?' a civil action for damages^ 
whether for publishing a libel, .or for uttering defamatory words, the 
defendant may justify, by stating on the record the truth of the 
charge, in such a manner as to give the plaintiff an opportunity of 
refuting it. B. N. P. 8. 1 T. Rep. 748. Janson v, Stuart. If a suit 
be instituted in the spiritual court for defamatory words, the de¬ 
fendant may justify or reconvene, as is noticed in/rn, 10 and 11. 

(8) See Com.Di}*. \\t. Prohibition (G. 14.). 


3>ermitation. 

but a thing done for punishment of sin: in which case, the 
spiritual judge shall have power to take knowledge notwithstand¬ 
ing the king’s prohibition. 

It hath bem granted already] By this it appeareth (saith lord 
Coke) that the cognizance of defamation was granted by act of 
parliament; for otherwise it could not be granted. 2 Inst. 492. 

When money is not dcmmided] For in this case, he tliat is de¬ 
famed cannot sue there for amends or damages; but only for 
correction of the sin, pro salute animee. 2 Inst. 492. 

And hy the statute of arlictdi cleri, 9 Ed. 2. c. 4. In ile- 
fainations, prelates shall correct, the king’s prohibition notwith¬ 
standing; first iiijoining a penance corporal, which, if the of¬ 
fender will redeem, tlie prelate may freely I’eceive the money, 
though the king’s prohibition be shewed. 

2. But to bring offences within these statutes, they must have 
these following incidents: 

As, first, the defamation must not be for matters temporal. 

Thus if a man be called thief or traitor ; if one be sued for 



E>eCam^(on. 

such slantier in tlie ecclesiastical court, a {jrohibition Ueth. 

God. 5i6> ’ 

So if one call a man a •perjured person; he must take his re¬ 
medy for it at the common law. 2 Iml, 493, 

M. 22 //. 8. A suit was in the spiritual court, for calling one 
a faUe knave; and a prohibition was granted (9); for htave 
originally was no word of reproach, but signified a man servant, 
and a knave child a man child. 2 Insi. 493. For albeit these 
words do not imply any ofience of which tlic temporal law taketh 
cognizance, yet being also not of $}>iritual cognizance, the tem¬ 
poral courts will grant a prohibition, that the ecclesiastical 
courts may not exceed their jurisdiction. , 

In like manner a suit being commenced, for calling the plain¬ 
tiff (/uran; a prohibition was granted, by reason of the uncer¬ 
tainty of that word. God. 5 17. 

E. 9 JV. Braitfvwuitc and Malthcrjcs. .Matthews libelled in the 
spiritual court tigainst Braithwaite, for having said Matthew’s 
is a rogue, a cheating rogue, and keeps rogues’ company. And 
a prohibition was granted. Ld. llatjm. 212. (.s) 

M. 10 fV. A libel was preferred against a man in the spiritual 
court, for saying to another,'Thou art an impudent brazenfaceti 
Jieehchub : and a prohibition was granted. Hmith v. Wood, 
Ed. llaipn. 397. 2 Salk. G92. 

3. Nor must the delamation be, for matters spiritual mlxt 
with temporal. 

Thus, E. 11 W. A libel was preferred in the ecclesiastical 
court for scandalous words, viz. You are a damned bitch, 
whore, a pocky vchore, and il’ you have not the itch, you have the 
pox. And it was moved for a prohibition, because an action 
lies at common law. And this difference was taken, where the 
word pox is Joined with other words, so that it cannot be under¬ 
stood but of the French pox, there the action lies. And by 
Holt chief justice: The joining it with the word whore, will 
make it to be understood of tlie h’rencli pox, which is action¬ 
able ; and he cited a case where the^ words W’cre, He got the 
pox by a yellow haired wench in Moorfields. And they were 
held actionable; and a prohibition was granted. Ld. Bnym. 44G. 

H. 10 Geo. 2. Legate and Wright. It Wfis moved for a pro¬ 
hibition to the spiritual court of Norw’ich, in a suit pending 
there for defamation. The words were. You are an old rogue. 


(9) So fur calling a man knave. Hanokins’a case, 2 Salk, 548.; 
and see 3 Id. 288. 

(;r) Neither can an action be maintained for calling one villain, 
rogue, or vkrlet, for these are words of mere passion and anger. 
4 Rep. 1.5. k. Secus, if disgraceful words are spoken of a inun in his 
profession. I Viu. Ak ^S.a.) 
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and. a and I will prove you so, and an old rog&e* 

and a hffstard-^ettifig old rogue: it was allowed, that the latter 
words were of spiritual cognizance; but as the first was teui-* 
poral, a prohibition will lie for the whole. And a rule was 
made to shew cadise. On shewing cause, it was alleged that 
these words were not of a temporal nature sufficient to ground 
a prohibition. But the court held tii'e contrary; and accord¬ 
ingly the rule was made absolute. 2 Jur, Ecd. 215. 

Butforspi- 4. But to entitle the spiritual court to jurisdiction, the de- 
ritual mat- famation must be for matters merely spiritual, 
ters only. Tlius ill the case of Smith and Wood, M, 5 W, Libel in the 
sjiiritual court for these words, You are a rogue, rascal, 'whores- 
master, and a son of a perjured affidavit bitch. A prohibition w as 
moved for; and all the words being waived but the word 'wkore~ 
master (none of them being such as an action may be brought 
for at the common Jaw), it was urged that it is only a w^ord of 
heat, and that words of passion are not delaniatory, but regarded 
by the hearers no more than the wortls of one non-comnos mentis 
or mad. But hs Holt chief justice: To say whoremaster of a 
man, is the same with whore of a woman, which is an ecclesias¬ 
tical slander. 2 Salk. G92. (1) ^ 

H. 9 Cur, Gobbefs case. A prohibition was prayed, to stay a 
suit in the spiritual court for defamation, in speaking these 
words. He is a cuckoldly knave ; and a precedent was cited, that 
for saying he is a knave, and a cheating knave, suit being in the 
spiritual court, a prohibition was granted upon good advisement. 
But the court said, that precedent is not like to this case; for 
there was not any offence wherewith the spiritual court ought to 
meddle; but in this case, for these words, it is properly to be 
examined and punished there. And a prohibition was denied. 
Cro. Cal’. 339. 

H. 2 Geo. 2. Fergnson and Cullihert. A prohibition was 
moved to a suit in tlie spiritual court, for calling a woman jilt 
nnd strumpet, and saying, he would cut his wife’s legs off if she 
was such a strumpet: aiul denied; for, by the court they are a 
charge of incontinenc-;, and the signification of them well known. 
Str. 823. 

T. iOjiliz. Pollard and Armskauu Pollard and his wife 
brought an action against Armshaw for tliese words. Thou art a 
whore, for J. kS. goldsmith, hath the use of thy body, and a cart 

(1) A woman may sue in the spiritual court for delamation charg¬ 
ing her with whoredom. Smith v. Plass, 1 Lord Raym. 508.; but 
no such action lies at law, because fornication and adultery are sub¬ 
jects of .spiritual not temporal censures. Gascoyne v. Ambler, Lord 
Raym. I0()4. Pimping is punishable in the spiritual court. Osborn 
V, Poole. I J.ord Raym. 23G. 
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is too^good 'fbrthee.^ By the court,' The word# of ^irituai 
co^izadce only, and the action will, not; lie. 

God. 519, (2) - : - ' ■ 

E. S. An. Graves and Blatlchet. An action Was bfought for 
these words, She is a whore, and had a bastltrd by ljer rather’s 
apprentice. And judgment was arrested. The coiirt Said, they 
could not overthrow so many autliorities. Tlie reason of the 
law is, that fornication is a spiritual oiience; and no action lay 
at the common law for what the common law took no notice oij 
without special damage. 2 Salk. 696. 

E. 4 An. Auherry and Barton. A woman libelled against an¬ 
other in the spiritual court tor these words, You are a brandy- 
nosed who)'e, you stink of brandy. And a prohibition was moved 
for, l)ecause they were words of heat, and did rather charge the 
defendant with intemperance than incontinence. But by Holt 
chief justice; Prohibition hath been denied in like cases forty 
times. And a prohibition was denied. L, Itaym, 1136. {t) 

M. 7. Car. HoUings/icad’s case. Hollingshead prayed a pro- 
hibitioti to stay a suit in the spiritual court tor defamation, for 
speaking these words. Thou art a bawd, and I will prove thee a 
bawd. And becaiise these 'are words properly determinable in 
the spiritual court, and for which no action lies at the common 
law, the prohibition was denied. But t<)r saying, Thou kee})est 
an house of bawdry, this being a matter determinable at the 
common law by indictment, suit shall not be in the spiritual 
court. Cro. Car. 229. 

So in the case of lackey and Dangcrjield, M. 12 Geo. 2. 
Libel in the spiritual court tor these words, You are a baxml. 
And upon motion for a [)rohibilion, cases were cited to prove, 
that an action wouUl lie. But the court upon consideration 
discharged the rule; for it is not a charge of keeph^r a baxvdy 
house, which is punishable as a temporal oflence; an action will 
lie tor these words, but for the w^ord bavod. onlv it will not: 

(2) See note (3) ni/rn, page 134. ’ 

(t) 2 Salk. 693. S. C. A wife maj' institute a suit in a spiritual 
court without her husb.aiul joining in it, for words which charge her 
with adultery, because she is liable to do penance for tl>e otfencc. 
Motam V. Motam, 2 Roll. Ab. 298. 1 Roll. Rep. 426. 3 Bulst. 261.; 

and the husband cannot release the suit against her will, though they 
be divorced a mensa et thoro, for the suit is to restore her credit. 
Jb. cl iiifra, 12. But a married man cannot maintain such a suit for 
being called cuckold, without his wife joining in it, because she only 
is defamed. Tozer v. Davis, 2 Lev. 66.; secus, if he is called a 
voittfd, because these words imply that he was privy to the adultery. 
Ver Holt Ch.J. 2 Salk. 692. Cro. Car. 339. To s-xy Vihoremaster vX. 
a man is the same with vihorc of a woman, which is an ecclesiastical 
slander, and a prohibition was denied. Smith v. Wood, 2 Salk. 692. 
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Z>efamatton. 

that being perhaps no more than a solicitation of chastity. 

3 *’. 1100 . 

5. T, 35 'Eliz. Daxnes and Gardiner. An action upon the 
case of slander was brought by Anne Davies against John 
Gardiner; that whereas there was a communication of marriage 
to be had between the plaintiff* and one Anthony Elcock; the 
defendant, to the intent to hinder the said marriage, said and 
published, that there was a grocer in London that did get her 
with child, and that she had a child by the said grocer; 
whereby she lost her marriage. To which the defendant pleaded 
not guilty, and was found guilty, at the Assizes at Aylesbury, to 
the damages of 200 tnarks. And now it was alleged in arrest 
of judgment, that this matter appeareth to be merely spiritual, 
and therefore not determinable at the common law, but to be 
prosecuted in the spiritual court. But by the court: The action 
lies here; for a woman ribt married cannot by intendment have 
so great advancement as by her marriage, whereby she is sure 
of maintenance for her life, or during her marriage, and dower, 
and other lienefits which the temporal laws give by reason of her 
marriage : and therefore by this slander she is greatly preju¬ 
diced in that which is to be her temporal advancement; for 
which it is reason to give her remedy by way of action at the 
common law. Pojdi. 36. («) 

T. 9 Car. Pemon and Goody. Action upon the case : 
Whereas he keepeth an alehouse licensed by the justices, the 
defendant, to scandalize the phiintill’’s wife, spake these words to 
her. Hang thee, bawd; thou art worse than a bawd ; thou 
keepest a liouse worse th.an a bawdy house ; and thou keepest a 
whore in thy house, to pull out my throat. Upon not guilty 
pleaded, it was found for the plaintiff. It was moved in arrest 
of judgment, that these words are not actionable. But it was 
agreed, that for saying one is a bawd, and keeps a bawdy-house, 
an action lieth; because it is a temporal offence, for which the 
tomnion law inflicts punishment: But to call one bawd, without 
further speaking, an action lieth not, no more than to call one 
whore; but it is a defamation punishable in the spiritual court. 
Cro. Car. 329. 

So if agnail who hat. lands by descent, sue in the ecclesiastical 
court against another, for calling him bastard; a prohibition 
shall be granted, for this tendetli to a temporal disinheritance. 
2 RoWs Ain'. 292. (s) 

{u) So an action was holdcn to lie for calling a man a whoremastert 
by reason of which he lost his marriage with A. D.; for a man may 
suffer temporal damage by loss of marriage as well as a woman. 
Southold V. Daunstouf Cro, Car. 269. Mathetc v. Cross, Cro, Jac,323, 
S, P. 

(x) Or;, ./flc. 213. 
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But in the case of Bertiard and Beale, E.^ 16Ja. On an 
action upon the case, for saying that the plaintiff had two 
bastards, and should have kept them, by reason of which words, 
discord arose betwixt him and his wife, and they were likely to 
have been divorced; after verdict, it was moved in arrest of 
judgment, that these words were not actionable, because he doth 
not shew any temporal loss, as loss of marriage, or the like ,* and 
this imagination to be divorced is not to any purpose, for it 
is but a causeless fear. And of that opinion was tiie whole 
court. And therefore it was adjudged for the defendant. Cro. 


Jac. 472. (,y) 

6. Dr. Gibson says. If a minister is defamed in any article [ 133 ] 
relating to the discharge of his ministerial function; this is agreed Words spo- 
by the books of common law, to be duly triable in the spiritual ^ 1 “" 
court. Gibs. 1025. ^ <^rfeyman. 


But in the case of Coxeh'r and Parsons, II. 10 JVilL Dr. 


Parsons libelled against Coxeter in the spiritual court, for saying 
of him, He had no sense, was a dunce, and a blockhead, and he 


wondered that the bishop would lay his hands upon such a fellow, 
and that he deserved to have his gown pulled over his ears. 
And a prohibition was graufed: for a imrson is not punishable 
in the spiritual court for being a knave or a blockhead, more 
than another man. And whereas it was urged, that a parson 
might be <leprived for want of learning, Iloi} chief justice, said. 
If that be the case, he must bring his action at law, for that was 
a temporal damage. 2 Sal/r. 6U2. 

T. \9lIcii.H. The \mo\' oi' Ijound libelled in the spiritual 
couit against UoJnrt Lev and John Lev, for calling the prior 
churl’s sou, rotten churl, and cankered churl : and a prohibition 
was grauteil; fin* the words concerned no spiritual matter, and 
therefore he could not sue for them in the ecclesiastical court; 
neither could he have action for them at the common law. 


2 Inst. 4.93. 


II. 6 Geo. 2. Mmgrax'c and Bovcij. A })rohibiiion was granted 
to a suit for these words, spoken by pne clergyman of another: 
You ai’c an old rogue and a rascal, and a contem])tible fellow, 
des})iscd and hated by every body. Str. 946. {z) 


(u) So to say of a single woman that slic had a bastard, is not 
actionable without special damage, or aiieging that the child was 
likely to become churgeabto to tlie parLsh. Bonithon v. Kendall, 
1 Keh. 487. 6 Mod. 105. 1 Vin. Ab. 397. Contra, Vaughan v. 

Htandish, Palm. 298* But to say of a maid that ahe is a man and 
not a woman, with special damage, is actionable. Pi/e v, Wallis, cited 
Carl. 5a. 

(z) So prohibition was granted to a suit in the spiritual court for 
publishing these words of a clergyman, He is a fool, an ass, and a 
goose ,* for the words are words of heat, and do not touch him in his 
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Words »po. 7. 13 Will. Jokfison and Bemck. A rule was made for a 

don' to be granted, unless cause shewed, to tlie consistory 

profession. Newman v. Kingerby^ ^2 Leo. 49. And for saying to a 
clergyman, You are a knave, a knave, a knave indeed s for per HoU, 
they do not relate to the Junction of a spiritual person. Com. Hep.25* 
Also for saying of a clergyman, He is an ignorant impudent blockhead, 
his spiritual advice is not Jt to he followed, he is not Jit to adyninisler the 
sacrament} for per Holt Ch. .1., Though these words do reflect upon a 
clergyman in his professiern, they do not charge him with any thing 
which is punishable in a spiritual court. Clerk v. Price, 1 Mod. 140.208. 
Coxeter \. Pantan, Salle. 692. But in a prior case it was holden, 
that a suit might be instituted in a spiritual court, for publishing of 
a clergyman, that he preached nothin^r but lies and malice; because 
the question, whether' a clergyman have discharged his duty pro¬ 
perly ? is fit to be tried in such court. Cranden v. Walden, 3 Lev. 17* 
And, on the authority of another case, to say of a bemjked clergy¬ 
man, He prencheth lies in the ptdpU, is actionable ; for a lie is a 1‘alse 
thing witliin his knowledge, and this is good cause of deprivation, 
by which lu* may have temporal damage. Sty- 363. 1 Roll. Al>. .58. 

IDrakc V. Drake. So to say of a clergyman, that ho is a drunkard, 
a whoremnster, a common swearer, and a common liar, and hath preach- 
cd false doctrine,'and deserves to be degraded } for that the matters 
charged are good cause to have him degraded, w'liereby he should 
lose his freehold. Dod v. Robinson, Alleyne, 63. To call one papist, 
no action lies; but to call a bishop so, an action will lie, for he 
is trusted with the government of the church, Ireland v. Smith, 
2 Brownl. 166. Also to .say of a clergyman, that he has made a se¬ 
ditions sermon, and moved the peopli to sedition ; for they scandalt/e 
him in his function. Phillips v. Badby, 1 Rep. 19. 

(3) To impute incontinence to a woman in London is said to be 
actionable in the superior courts, because by the custom of the city, 
she is liable to be carted for her offence. See the cases in the text, 
and those collected in Com. Dig. tit. Action on the Case for Dtjam- 
ation {Vy. iO.) 12A/of/. 106. Holt’s Rep. ^0. 1 Vin. Ab.*i95. And 
prohibition lay to a spiritual court to stay proceedings for calling a 
M-oman whore iii London. Hedd v. Winter, Bunh.9\2. 2 Mod.liVy. 
Bruvd V. Robetts, 4 Burr- 2418., on affidavit of the custom, and that 
the words w6re spoken tl’.src. Theyer v. Easlwich, 4 Burr. 2032. 
But in Stanton and ux. v. Jones, 2^6 Geo, 9. reported Doug. Rep. 
3d. ed. 380. note 96., which was an action for calling the wife a 
whore, pl(|intiff was nonsuits >l for not being able to prove the cus¬ 
tom to cart whores in London. It was then stated that the custom 
had never been proved so as to noaintaii. an action in Westminster 
Hail; and that in the city court the action is maintained, because 
they take notice of their own customs without proof. 

Previous to this decision, however, prohibitions have been granted 
to suits in the spiritual courts for publishing of a woman who lived 
in London, that she was a strumpet, and also for calling her husband 
cuckold, which is tantamount to calling her whore. Cook v. Wing- 
jeld, Sira. 555. S Mod. 114. Fortesc.Rep.5Y7. So the saying of 
a single woman in London, that she was with child. Hodgkins and 
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court of the bishop of Winchester, to stay a suit i^^inst the 
plaintiff by the defendant, for having said to the"defendant^ TAou 
art a whore; and fur Imving said to the defendant’s husband, 

You have married an old whore, and therefore have no children ; 
upon suggestion of the custom of Loudon to cart whores, and 
that these words were spoken in Londem. And on shewing 
cause against tlie rule, it was urged, that it appeared upon the 
face of the suggestion, that as well tlie plaintiff as the defendant, 
lived out of the jurisdiction of London, viz. Jiewick at Bewick, 
in Middlesex, and Johnson in the parish of 8t. OJave’s, South¬ 
wark ; and therefore it would be hard to deprive the defendant 
of punishing lh(^ })laintiff for having spokt^n these malicious and 
defamatory words, in a court where she may proceed, to drive 
lier to another court where' she cannot proceed, the plaintiff 
living out of the jurisdiction of the court. Anil of that opinion 
was the whole court. And//o/Z chief justice said: That if in 
such case a })rohil)ition were granted, it would give licence to all 
the market women, when they were in London, tr> defame their 
neighbours without fear of punishment. And the rule was dis¬ 
charged. L. Jiuijm. 711. 

T. 5 Geo. Argyle and Httnf. Libel in the s])iritual court, for 
the word w/iorc; which, upon the face of the libel, appeared to 
liave been spoken in London: anti after sentence, it was moved 
for a prohibition, because the defect t)f jurisdiction appeared in 
the libel itself, aiul the court will judicially take notice of the [ 135 3 
custom of I.ondon, where an action lies for the w-ord w'hore. 

By the court: '^I'lie rule is, that you shall never allege matter 
out of Ute libel, as a ground for a jirohibitioii after sentence; 
but the foundation of our grunting it must arise out of the libel 
itself in defect of jurisdiction. And if there be a defect of 
jurisdiction appearing in the libel, then the party never comes too 
late; for the sentence and all other proceedings are a n»ere 
nullity. But w here the spiritual court hath an original jurisdic¬ 
tion, which is to be taken fjoin them upon account t)f some 
matter arising in the suit, as lor defect of trial; there, after sen¬ 
tence, the party shall never have a prohibition, because he him¬ 
self hath acquiesced ill their manner of trial, which is a waiver 
of the benefit of a common law' trial. It is true, these words 
appear to be spoken in I>ondon; but how doth the* custom of 


ux. V. Corbel and nx. Sira. 545. But the words must charge that 
plaintiff was a whore in London^ and it is not sufficient if the de¬ 
claration merely allege that she resided in London. Robertson v. 
Potoel, B. R. sittings at Serjeant’s Inn before M. T. 57 G. 3. 

A similar custom is said to exist in the borough of Southwark. 
Cans V. Robertsy 1 A'e5.418. 1 Sid. 97- S. C. In Bristol it is said 
that offenders of this class may also be punished by the temporal 
courts by custom. Andrews' Ren. 300. Power v. Shaw. 1 fVik. 
Rep. 02. 
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London appear to us ? Tliere is nothin^ of that in the libel; 
and though we have such a private knovdedge of it, that, upon 
motion, we do not put the party to produce an affidavit, because 
the other side never disputes it, yet we cannot judicially take 
notice of it; and if any body shall insist on an affidavit, we must 
have it in every case. It was never known that the court judici¬ 
ally tiikes notice of private customs; but they are always specially 
returned. In the case of S*one and Fimler^ M. 9 Ann. there 
was a prescription for the parishioners to repair the fences of the 
churchyard; and after senleuce they came and suggested, that 
the rector was bound to those repairs ; and that the spiritual 
court, inasmuch as the prescription was not admitted, had no 
power to proceed: but the court held, they came too late after 
sentence. Str. 187. 

M<. 8 Geo. Vicars and Worth. The wife libelled in the spiri¬ 
tual court, for words which appeared on the libel to be spoken 
in London; the words were (speaking to the husband,) You are 
a cuckold^ old rogjie, and was cuckolded by a jmrter. And 
against a ])rohibilion it was urged, that the custom of London 
extends only to the word whore; anti that words which only 
import a woman to be so, are not within the custom. But the 
whole court held the contrary; for prohibitions have been often 
granted where the words arc tantamount. And a prohibition 
was granted. Sir. 471. 

T. 9 Geo, Cook and Wingfield. The word sirmvpct was held 
to be within the custom of London ; but the defendant not 
coming ffir a prohibition till alter sentence, the court denied a 
prohibition, on the authority t)f Argijlc anti Hunt, though it 
appeared on the libel to be spoken in London. Sb'. 555. 
8 Mod. 114. Fortesc. liep. 347. 

8 . By the 1 Fd, 3. stat,%. c. 11. intituled, iVb suit shall be 
made in the spiritual cwirt against indictors : The connnttns do 
grievously complain, that when divers persons, as well clerks as 
lay j'eople, have been indicted before sheriffs in their tnrnsy and 
after the inquest procured, be delivered before the justices; alter 
their deliverance, they do sue in the spiritual court against such 


(4) In suits for defamati*'*' the testimony of two witnesses is re¬ 
quired ; hut it is sufficient if tliere are two witnesses who speak 
separately to facts of defamation coinniittcd at diiierent times. 
Compton V. Butler, 1 Hagg. Rep. 463. So it is not necessary that 
two witnesses should speak to the same woids being uttered in pre¬ 
cisely the same terms. Cole v. Carder, Rhil. Rep.lQQ. Circum¬ 
locutions implying infamy, though the word charging it is not used, 
amount to defamation in legal construction: and if the words are 
of clear and definite meaning, without being fairly capable of another 
interpretation, the direct charge of infamy is not necessary. Smith 
V. Waihns, id. 467. Semb. A party cannot sue or defend in forms 



indictors surmising a^nst diem that have defmned thm, to 
the great damage of the indictors, wherefore many people 
of the shire be in fear to indict suc^ offenders; the king 
will that in such case every man that feeleth himself grieved 
thereby, shall have a prohibition formed in the chancery upon 
his case. 

Befm'e sheriffs in their turns'] Although the statute provides 
expressly for indictors in the turns only ; yet it extends ns well 
to indictors in all other courts, and to all witnesses, and to all 
others who have affairs in the temporal court; and who shall 
not be therefore sued or molested in the court christimi. 

43. • 

9. Regularly, if the party defamed doth not commence an 
action or cause of defamation, and contest suit in the same, 

within a year from the time of uttering the words, the action is commcnc- 
taken away by the lapse of the year< for in such case, the 
plaintiff shall be supposed to have remitted the injury, at least 
not to recal it to mind; especially if the party defaming, and the 
party defamed after uttering of the words, have been very 
familiar and conversant together, as in eating, drinking, saluting 
each other, or other signs oftamiliarity. Clarke^ tit. 118. 

Rut if the defamatory words were uttered in the absence of 
the plaintiff^ he being then perhaps in remote parts out of the 
kingdom; and he doth institute the cause so soon as he returns, 
or at least within a year after his return to those parts, or to that 
]jarish in which the defamatory words were spoken, and cuiiseth 
suit to be contested in the same; his action is not taken away. 

Clarke, tit. 119. 

By the statute of the 21 Ja. c. 18. Actions upon the case 
for slanderous words shall be brought within two years after 
the words spoken, and not after : and if the jury find the 
damages under forty shillings, the plaintiff* shall have no more 
costs than damages. 

Rut by statute 27 Geo. 3. c. 44. no suit for defamatory words 
shall be brought in any of the ecclpsiastical courts unless the [ 137 j 
same shall be commenced withm six calemlar months from the 
time when such words shall have been uttered. 

10. M. 9Ja. Webb qwA Cook. Prohibition to stay a suit in inwhatcas© 
the ecclesiastical court at Norwicli for defamation, and calling ma*"**" 
him whoremastcr, and saying that he had a bastard; and shews, justifyT 
that the defendant wl.o sues in the spiritual court was sentenced 

pauperis in a suit for defamation in the spiritual court. Clifford v. 

Mabey, 1 Add. Itep. 124. Ought, tit. 8. note h. 

In actions for slanderous words, sued in any court soever not 
having jurisdiction to hold plea to the amount of 40s., if the jury 
assess the damages under 30s., the plaintiff shall recover only as 
miicli costs as damages with further increase tlicreof. 58 Ceo. 3- 
/. 30. ^ 2. 
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for tills cause of having a bastard, and ordered to keep the 
bastard at the sessions at Norwich. And notwithstanding, they 
would examine this again in the spiritual court. And upon this 
suggestion the defendant demurred. And it vras adjudged, that 
the prohibition should stand: For being sentenced to be the 
reputed father by the justices of the peace, which is by the 
authority of the statute law, it cannot now be impeached in the 
spiritual court, nor elsewhere; and all are concluded to say the 
contrary, until it be reversed. Cro. Ja. 625, 

So in Cooke'a case, E. 17 Ja. Tlie plaintifT sued the defend¬ 
ant in court Christian, for calling him a bastard-maker; and the 
defendant justified, because ho was proved to be such before two 
justices of the peace, according to the statute of the Eliz., 
which plea the judges in the court Christian refused ; wherefore 
a prohibition was awarded. 2 lioll. Eei). 82. 

11 . If any person is called to answer in a cause of defamation, 
if the plaintiff* hath also defamed the defendant, the defendant 
may in the very same cause re-convene the plaintiff, tliat is, he 
may give a libel in the presence of the plaintiff* and his proctor, 
though no citation was first taken out against him. But in these 
cases of re-convention, the parties must proceed together in the 
contesting of suit, in desiring one and the same term })robatory, 
in the production of witnesses, in the conclusion, and in the pro¬ 
nouncing of sentence; and so in all things, unto the end of the 
suit. And if defamatory words, mentioned in 'the libel, are 
mutually proved, a mutual compensation is to be made, both as 
to the penance and the charges; that is, there ought to be no 
penance injoined, nor any condemnation in charges on either 
part. But it is otherwise, where two separate causes of defam¬ 
ation are commenced. And note, that in causes of rc-conventiou, 
though a compensation may be made between the parties, yet, 
seeing defainers are by law to be corrected ; the judge may, if he 
pleaseth, correct these defamers ex mcro officio at his pleasure. 
Clan'iJi tit. 134. 

12. M. 10 Geo, Toryt,lit and A/atw. The wife libelled in the 
spiritual court for calling her whore, and there being proceed¬ 
ings likewise for defamation against her by the other, the two 
husbands enter into an agreement to stay proceedings on both 
sides; and upt)n one of the wives going on, the husband moved 
for a prohibition: but it was denied. For, by the court, The 
suit is by the wife to recover her fame, and it is not in the power 
of the husband to restrain her, Str, 576. 

13. But if a feme covert sue in the spiritual court, and recover 
costs, if the husband release them, the wife is barred. For 
since the husband is liable to the charges of the suit expended 
by the w’ife, he shall have the costs in recompence; besides 
that, the wife cannot have a chattel interest exclusive of her 
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husband. But if the husband dies, the wife ^hall have them, 
because they were a thing in action; and they shall not go to 
the executors of her husband. Chamberlain and Hewitsmi 
7 W. Ld. Raym. 74*. 

14. Tlie punishment of defamation, is penancie, to be injoined Sentence 
at the discretion of the judge. And after.passing of the sert* 
teiice, the judge declareth, in the presence of the offender or of 
his proctor, the manner in wdiich the penance shall be per- 
Ibrmed. And if the party is present, he is admonished by the 
judge (otherwise a monition issnetli against Him under seal) to 
take out of the registry of the court a schedule of liis penance, 
and to perform the same accortling to the form of the said sche¬ 
dule, and to make certificate of the due performance thereof on 
or before such court day as shall be ap]}ointcd, and also to pay 
the costs taxed within a limited time, on pain of excommuni¬ 
cation. I Ought. 391, 2. 

If the 'words were spoken in a public place, then tlie penance 
is usually injoined to be done publicly, as ii» the church of the 
pnrisl) where the person defamed dwclleth, in time of divine 
service, in the presence of the person defamed (if he has a mind 
to be present), but not covered with a linen garment as in causes 
of correction. But if the Avords w'ere spoken in a private place, 
then the penance is done in the house of the person defamed, or of 
the minister, or of some other honest neighbour. 1 Onghi. 392. 

And the form of words usually is this: The defhmcr publicly 
pronounces, that by such and such words (as arc set forth in the 
sentence to have been spoken by him) he iiath defamed the 
plaintiff; and therefore that he begs pardon and forgiveness, first 
of God, and then of the party defamed, for his uttering such [ 139 1 
words. 1 Ought. 392, 3. 


SPesraDatton. 

• 

I. J^EGRADATION is an ecclesiastical censure, whereby a 
clergyman is deprived of his holy orders which formerly 
he had, as of priest or deacon. God. Rep. 309. 

2 , And by the canon law, this may be done two ways: either 
summarily, or by word only; or solemnly, as by divesting the 
party degraded of those ornaments and rites, which were the 
ensigns of his order or degree. God. Rep. 309. 

3. Which solemn degradation was anciently performed in thLs 
manner, as is set forth in the sixth book of the decretals {a): 
If the offender was a person in inferior orders, then the bishop 


(a) 6®. a. 9.2. 
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of the diocese alone, if in higher orders ns priest or deacon, then 
the bishop of the diocese, together with a certain number of 
other bisiiops, sent for the party to come before them. He was 
brought in, having on his sacred robes, and having in his hands 
a book, vessel, or other instrument or ornament appertaining 
to his order, as if he were about to officiate in liis function. 
Then the bishop publicly took away from him, one by one, the 
said instruiuents and vestments belonging to his office, saying to 
this eftect, This and this we take from thee, and do deprive 
thee of the honour of i)ricsthood; and, dually, in taking away 
the last sacerdotal vestment, saying thus, By the authority of 
God Almighty, the Father, the Son, and the Holy Ghost, and 
of us, we do lake from thee the clerical habit, and do depose, 
degrade, despoil, and deprive thee of all order, benefit, and 
privilege of the clergy, Gibs. 1066. 

And this seeraeth to .have been done in the most disgraceful 
manner possible; of which there seem to be some remains, in the 
common expression j)tdlhig a man*s g&iim over his ears. 

By Can. 122. 4*. When any minister is complained of in any 
f HO ] ecclesiastical court, belonging to any bishop of his province, lor 
any crime, the chancellor, commfesary, official, or any other 
having ecclesiastical jurisdiction to whom it shall appertain, shall 
expedite the cause by processes and other proceedings against 
him: and upon contumacy continuing, excommunicate him. 
[See infra, (2Bl?CCiniUtUtti(£ttt01U] But if he appear, and submit 
himself to the course of law, then, the matter being ready I'or 
sentence, and the merits of his oflence exacting by law, eillier 
deprivation from his living, or deposition from the ministry (i), 
no such sentence shall be pronounced by any person whosoever, 
but only by the bishop, with the assistance of his chancellor and 

(6) As deposition, or degradation from the ministry, necessarily 
includes deprivation of benefice ; though a man may be deprived of 
his benefice without being' degraded from the ministry; 1 have, in 
enumerating the causes of deprivation, noticed such of them as 
appear to be also causes of degradation. Tlie statute 23 Hen. 8. e. 1. 

§ 6. reserves to the ordinary the power of degrading clerks convict 
of treason, petit treaso) murder, and certain other felonies there 
mentioned, before judgment. And Dr. Gibson observes, that in the 
judgment given against Dr. Leighton (6 Car.l.) for publishing a se¬ 
ditious book, it is said as follows ; — “ And in respect the defendant 
hath heretofore entered into the roinittry, and this court, for the 
reverence of that calling doth not use to inflict any corporal or 
ignominious punishment upon any person so long as they continue 
in orders; the court doth refer him to the high commission, there 
to be degraded of his ministry.” Which being accordingly 
done, he was set in the pillory, whipped, &c. Gib. Cod. 1C^6. 

2 Brnhw. 56. 
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dean (if they niayconvenietitly heliad,) andson^eof theprd:)eitd^ 
aries, if the couft be kept near the cathedral church; or of the 
archdeacon, if he may be had conveniently, and two otlier at 
least frrave ministers and preachers, to be culled by the bishop, 
when the court is kept in other places. 


SPelesatefif. . 

court of delej^ates is so called, because these delegates 
do sit by force of the king’s commissioQ nnder the great seal, 
upon an a})peal to the king in the court of chancery, in three 
causes: 1. When a sentence is given in any ecclesiastical cause [ 
by the archbishop or his oflicial. 2. When any sentence is 
given in any ecclesiastical cause in plaecs exempt. 3. When a 
sentence is given in the admiral’s court, in suits civil and marine, 
by the order of the civil law. And these commissioners are 
called delegates, liecaiise tliey are (/Hcgated by the king’s com¬ 
mission tiir these puiposes. 4 Inst. 339. 

The law concerning thi^ court, falleth in under the title 

iSppeal, 


SDeprtijatton. 

T^El'llIVATlON is an ecclesiastical censure, whereby a cler¬ 
gyman is dejirived of his parsonage, vicarage, or other 
spiritual promotion or dignity. Deg. 2). I. c.9. 

And the causes of such tlcprivatioii are properly aud naturally 
determinable by the ecclesiastical laws of this realm (c): But 


(c) Art. its .— 'I’lie causes of deprivation may be classed under 
two heads: 1. Such as have been allowed by the common law, or 
created by statute. 2. Such as depend upon the canon law only. 

I. Carnes of deprivation altovoed hf the common law, or created by 

statute. • 

1 . Want of orders, — Before the stat, 13 & 14 Car. 2. c. 4. §14. 
if a layman was presented, instituted, and inducted, he was parson 
de facto, and acts done by him while parson, such as marriages, 
leases, &c. were valid. Costard v. Windet, Cro, EUz. 775. But he 
might be deprived. //oA. 149. Siittords cerse, Cro. Cnr.SS. l)y.292. 
353. Now the above-mentioned statute enacts, that no one shall be 
capable to be admitted to any benefice who is not ordained priest, 

2. Illiteracy. — Which lord Hobart says, subjects a person to 
deprivation, being malum in se. Loveday v. Archbp. Cant. Hob. 149. 
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because generally^ there are estates of freehold dependant upon 
these promotions and dignities, and annexed to them inseparably, 


3. fVanf of age. — Now regulated by Eliz. c. 12., which de¬ 
clares admissions, institutions, and inductions, contrary to the act, 
void. March.\\b. Gib. Cod.lQQS. 

4. Sinwtit/ — was a crime at the common law. Baker v. Rogers^ 
Cro. Eliz. 686. 789. Mackaller v. Todderick^ Cro. Car. 561.; and is 
now regulated by 31 Eliz. c. 6., which declares the presentation, in¬ 
stitution, and induction so obtained, utterly void. 

.5. Plurality. — By 21 8. c. 13. But before the statute the 

first benefice was void by cession, if the parson took a second with¬ 
out dispensation. F. N. B.34<. L. Yet, though the patron might 
present thereto if he would, he was not compellable to take notice 
till deprivation. The Kin^ v. Archb. of Cant, and Pryst, Cro. Car. 
3.57. Plurality was forbidden by the ancient canon law. 6*. 1. 6.15. 
X. 3. 4. 3. And by the Constitutions of Othobon and archbishop 
Peccham. /ffA. 126. Lind.\3Q. Gib. Cod.^3. ^5. 9\3. 

6. Conviction of treason^ murder, or felony, by the temporal courts. 
— On %vhich conviction the ecclesiastical courts may build a sentence 
of deprivation. Hob. 121. But they cannot hold a plea of the 
crown. Ib. 290. The power of degrading clerks convict of certain 
of these offences, is reserved to the ecclesiastical court by 23 Hen. 8. 
c. 1. 

7. Incumbent refusing to use the book of common prayer, or speaking 
or preaching any iking in derogation thereof, or using any other rite 
or ceremony, being iheretf twice convicted, — shall ipso facto be de¬ 
prived. 2& 3 Ed. 8. c.I. and lEliz, c. 2. See Cawdrie’s case, 5 Rep. 
Pop. 59.; and ll?u6Itc Silorahijp, II. 10. 

8. —— ?iot publicly reading the thirty-nine articles of religion in the 
church whereof he has cure, in the time of common prayer, with declar¬ 
ation of his urfeigned assent thereunto within two months after induc¬ 
tion, — shall be ipso facto immediately deprived. 13 Eliz. c. 12. 

9 . - not being admitted to administer the sacraments within one 

year after induction, if not admitted before, — shall be ipso facto im¬ 
mediately deprived. 13 Eliz, c. 12. Which is conformaole with the 
antient law of the church. Lind. 64. 

10. - advisedly maintaining or affirming any doctrine contrary to 

the thirty-nine aHides, and when convented before the bishop or commis¬ 
sioners, persisting therein, and being theretf lawfully convicted,—-xs 
cause foi the ordinary to deprive by sentence. 13 Eliz, c. 12. See 
Can, loOS! XXXVIII. 

11. - not rending the morning and evening prayer, and declaring 

his unfeigned consent thereto, according to the prescribed form, within 
two months after actual possession, or, in case of impediment, within 
one month after such impediment removed, — shall ipso facto be de¬ 
prived. 13 & 14 Car. 2. c. 4. { 6. 

12. Evefy person in holy orders shall subscribe the dedaration if 
coiformity to the liturgy if the church of England, and shall procure 
a certificate under the hand and seal of the ordinary {who is required 
to make the same), and shall publicly and openly read the same, together - 



Wliich rest at die' sole determtnditinQ of the- oomtmm. law; the 
courts of conuAon law do sometimes inspect aod regulate the 


vaith the declaration a^resaidy upon some Lord's day^ UiUhin three inonidts 
then next Jhlloiaing^ tn his pansk churchy in the time of divine service^ 
upon paiuy if he fail thereiny o/* being —utterly disabled) and ipso facto 
deprived. 13&14Car.2. §8—11. Explained by l^. ^Af. 

Sess»l* e*Sfm ^11. j 

Note. By 23 Geo.2. e.28. The ordinary may'allow of any lawful 
impediment for not complying with the statutes of ISEliz. and 13df 
Hthr.2. 

13. Every ecclesiastical persony SfC, shall take and subscribe the oaths 
of allegianccy supremacyy and abjurationy specified in 1 Geo.l. s/.2. 
c. 13. at some of the courts of Westminstery or at the general or quarter 
sessions vohere he residesy within six calendar months after admission, 
which, ^ he neglect or rfuse, and be thereof lawfully convicted in any 
of the king's courts at Westminster, or the assizes, he shall suffer ike 
several penalties enumerated, and — shall be disabled to be in any 
office. 1 Geo. 1. st, 2. c. 13. § 1. & 8. 9 Geo. 2. c. 28. § 3. 

14. hifidelity and Miscreancy. — Under which heads may be con¬ 
tained atheism) blasphemy, heresy, schism, and the like, which the 
laws of the church have always punished with deprivation. Gib. 
Cod. 1068. 5 Rep. 58. h. Specot's case, 5 Rep. 2. 54. And note, that 
the jurisdiction of the ecclesiastical court, in these cases, is reserved 
by 29 Car. 2. c. 9. which takes away the writ de heretico comburendo. 
But as to heresy, see that title. 

15. Incontinence. — In the reign of Eliz. Fox and Burton were 
deprived for adultery. 6 Rep, 13. h. Hob. 291. Cro. Eliz. 41. 

16. Drunkenness, — SJa.l. Parker was deprived by the high com¬ 
missioners for drunkenness, and prohibition was denied. 2 Brownl. 37- 
And in an action of debt for not setting out tithes, the defendant 
having shewed the deprivation of the plaintiff, for drunkenness, by 
the high commissioners, the court held that for such a common 
fault, after admonition, the commissioners might deprive. Mortimer 
V. Freeman, 1 Brownl. 70. And Can. Apost.^l. 

17- Disobedience to the orders and constitutions made for the govern'^ 
ment qf the church. — Agreed by all the justices. 2 ./a. 1. Fareley'a 
case. Cro. Jac. 37. 

18. Conviction tf perjury in the temporal or ecclesiastical court. — 
5jBrf.4.S. SRep.SS. Ayl.Par.9m. Gib.Cod.Wm. 

19. Nonpayment qf tenths, according to 26 Hen. 8. c. 3. * Certified 
by the bishop. — By 2 & 3 Ed. 6. c. 20. the incumbent was to be ad¬ 
judged ipsofacto deprived of that benefice, whereof such certificate 
was made. But now by 3G. 1. c.lO. §2. the defaulter is to forfeit 
double the valiie of the tenths; and the bishop is dicharged from 
receiving them, and a collector appointed in his room. 

20. Dilapidation or alienation, —Lord Coke says, that dilapidation 
of ecclesiastical palacc.s, houses, and buildings, is a good cause of 
deprivation. 3and quotes 29 AW. 3.16. 2//t'«.4.3. 9ii</.4.34. 

S. l^.Buhop qf Salisbury s case. Godb. 259. But Dr. Gibson doubts 
whether the punishment was ever inflicted, and observes that the 
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prd<%e(lihgs of the ecclesiastical coat1:S ‘; and whete they proce^ 
against tlie rules of law, they frequently prohibit them' (especially 

books of canon law speak of alien^Bns only. CouA. 10. 2. S. 1% 2. tS. 
Inst. J.C.Q.^7. Lind. li'S, 

[21. Unnatural crimes.---.1x1 1822, P.J. Bishop of Clogfier, was 
deprived in Ireland for uttcnipting to commit an unnatural crime. 

22. Cutting down timber growing on the patrimony of the churcKj, 
unless for necessary repairs, is said to be good cause of deprivation, 
Walter v. Hey ford, 1 Roll. Rep. 86. 11 Rep. 98. Bishop of Saltsburjfd 
case. Godb.25Q.'] 

Under this head it is to be observed, that though the 21 Hen^B. 
c. 13. declares the first benefice void in law by induction to a second : 
ahd the 13£/». and ISand H<C//.2. declare that persons offending 
against them shall be ipso facto deprived, and the 31 Eliz. makes in¬ 
ductions contrary to it utterly void; yet if the persons instituted and 
inducted continue to act as incumbents, contrary to the provisions of 
those statutes, the ordinary may examine the matter, and dcclarn the 
church void by sentence in the ecclesiastical court. Wats. c,5&6. 
Cro. Eliz. 252 & 686. And such declaratory sentence is proper, if 
not necessary, W'hcre the bishop intends to take the benefit of the 
lapse under the 13 Eliz. c. 12. See 93epeficc, VII. though not necessary 
to the patron or parishioner resisting the plenarty. For where an 
act of parliament creates an avoidance, no declaratory sentence is 
necessary. 6 Rep. 29. b. Otherwise, where the avoidance is. created 
by a lesser authority, us an ecclesiastical constitution. Thus, thougji 
the constitutions of Otho and Othobon declare concubinage a cause 
of deprivation, ipso jure, it is agreed that sentenlia declaratoria de¬ 
licti is necessary. Lind. \5. Aih.^G. And such a declaraffiry sen¬ 
tence is also necessary where the canons inflict excommunication 
ipso facto. Gib. Cod. roi<9. (fEjtcommunication, 4. 

II. Causes (f deprivation by the camm lavs. 

1. Disclosing cotfessions — From anger, hatred, or even ^ar qf 
tleath, was punished with degradation. Waller. Lind. 354. 

2. Wearing arms — Was punished with excommunication, and if 

the navtv remained cuiitumacious, he was ipso facto deprived.' Otho- 
bon. AtLfib. * ' ■ ’ i 

3. Nun-rcsidrnce. — Stephamis. Lind.G^. X 1. 28. 2. See ih'e 

form of process and .-.ntence of d«‘privation of a rector for nba- 
resiJence in the append, to Gib. Cod. § 10. _ / * 

4. Demanding money for sacraments — Was considered as a spetyps 
of simony, Car. 1. 1.103. and punished as such by Otho. Afh.SE 

5. Obstinacy in an intruder, where institution had not been bhtaine^u 

or where the prior incumbent was proved a/iT'C—-Was punished fay 
Othobon with the loss of all benefices within the kingdom. Ath.B6. 
Gib: Cod\7G\. See 3[nttU0ion. ^ , 

6. Violating a sancluary — Was punished fay Othobon with ex¬ 
communication, ipio facto ; and if satisfaction were not made within 
a limited tinu^ with deprivation. Ath, 101. 

7. Marriage and, afortiorifbigamy, Lind. 128. Otho, Ath. 38. 



wliere sudi.sentenoe for ^.ny olfonoe is inflicted, by act of 
ra«it), 1. C.9. r 

111 all causes of deprivation of a person actually possessed of a 
beneflcC) these things must concur: 1. A monition or citation 
of the party to appear. 2. A charge given him, to which he ^ 
to answer, called a libel. 3. A competent time assigned for the 
proofs and answers. 4. A liberty for counsel to defend his 
cause, and to except against the proofs and witnesses. 5. A 
solcmp sentence, after hearing all the proofs and answers. These 
arc the fundamentals of all judicial proceedings in the ecclesias¬ 
tical, courts, in order to a deprivation. And if these things be 
not observed, the party hath just cause of appeal, and may have 
a remedy by a superior court. And these proceedings are [ 146 ] 
agreeable to the common justice and reason of mankind; because 
|the party accused hath the liberty of defence, and the right of 
appeal. 1 Si/lZ. 323. Ayl. Parerg. 309. 

By Can. 122. Sentence against a minister, of deprivation from 
his living, shall be pronounced by the bi.shop only with the 
assistance of his chancellor and dean (if they may conveniently 
be had), and some of the prebendaries, if the court be kept near 
tlie cathedral church; or of*the archdeacon, if he may be bad 
conveniently, and two other at letist grave ministers and preachers 
to be called by the bishop, when the court i.s kept in other 
places. 

SDebtjSe* See SSHillsf* 


X. 3. 3. Djf. 133. SSigamg. By 31 Hen. 8. c. 14. § 9. a priest keeping 
company with a wife w'as to sutler as a felon. 

8. Concubinage —- Was punished by degradation by Alexander the 
2d. llw?. 81. c. 16. See also10. 127* Olho Ath.'i-l. Olhob. 
Ath. 93. And by 31 Hen. 8, c. 14. §10. a priest keeping a concu¬ 
bine forfeited his goods, chattels, and promotions, and was to sutfer 
.imprisoninent at the king’s will. 

9. Contumacy in ‘wearing an irregular habit — After monition, was 

punished with suspension, ab ojficio el bhicficio by Archp. Stratford, 
which could only be redeemed by payment of a fifth part of the 
profits of the benefice for one year to the poor. IAnd.\22. Vid. 
vifra. • 

10. Officiating ajter exconmunication without absolution. — X.5. 
27. 3&jS. Gib.Cod.Kym. 

11. ‘ Keeping solemn Jasts^ other than such as are appointed by lavo — 
Either public^ or privately, without the licence and direction of the 
bishop under his hand and seal, or being wittingly present at any of 
them, is punished with suspension for the first fault, excommu¬ 
nication for the second, and deposition from the ministry for the 
third, by Cntu 72. 
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a>adpit>ations. 

T^ILAPIDATIONS of chanbels, to be repaired by lay. im*' 
^ propriators, are treated of under the title CflUCfD^ Cd) 

A bishop ^ soon as he is installed, and a rector or Tic<ar m 
soon as he is inducted, ought to procure workmen, as carpenters, 
masons, tilers, and' others skilled in building, to view the dilapi* 
dations, or whatsoever shall want repairing, and write down tor 
what sum a workman will or may rebuild or repair the same^ 
and set their hands to the same for a memorial thereof when 


(d) A dilapidation, according to Parson's Counsellor, b. 1. c.8., is 
the pulling down, or destroying in any manner, any of the houses 
or buildings belonging to a spiritual living, or suffering them to run 
into ruin or decay; or wasting or destroying the woods of the 
church, or committing or suffering any wilful waste in or upon the 
inheritance of the church. And certainly, he adds, there can be 
nothing worse becoming the dignity of a clergyman than non-resi¬ 
dence and dilapidations, which for the most part go hand in hand. 
In addition, therefore, to the doctrhie of dilapidations of liouses, 
treated of by the author under this title, which the bishop may pre¬ 
vent by spiritual censures, or for which the next incumbent may 
recover damages in the spiritual court, or in an action on the case 
at common law, either against the executor of his predecessor, or 
the predecessor himself, if he has taken other preferment; it will 
be proper to notice here the statute 35AV/. 1., which prohibits 
rectors from cutting trees in the church-yard, except for repair¬ 
ing the chancel of the church. See Cf}ui0, V. k And, in general, 
if a bishop cut down and sell the trees of his bishoprick, or q parson 
or. prebendary commit waste, a prohibition lies at common law. 

2 Jloll. Ab. 813. Resist. a. In analogy to which procedure, lord 
Hardtvicke, upon affidavit of waste committed, granted an injunction 
out of Chancery to restrain further waste. Bradley v. Straclwy, 

3 Barnard, 399. S. C\ 2 217. And such an injunction will be 

granted at the suit of the patron in a common case, and in the case 
of a bishop, at the suit of‘ the attorney-general for the king. But 
the patron cannot pray an account, for lie cannot have any profit 
from the living. Kuif:,ht v. Mosely, Amb. 176. A similar injunotion 
has also ,bcen granted against the widow of a rector, at the suit of 
the patroness, during the vacancy. Hoskins v. Fealherstone, ^JBr. 
552. In the Countess oj' Rutland's case, 1 Lev. 107* 1 Sickif. 152., 
the court held that the digging of new coal-mines in a glebe was 
not waste. But in the above-mentioned case of Knight r. MasAy, • 
lord Hardtoicke said, that a parson cannot open mines', but may work 
those already opened. 

In the 'case of J^erson v. the Bishop Hurkam, it was held that 
the court of Common Pleas had no power to issue an original wrh 
of prohibition to restrain a bishop from committing waste in the 
possessions of his see; at least at the suit of an^^ubinterested per¬ 
son. 1 Bos. Sf Pul. 105. 
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they shall be called to be witnesses tb^reufita. For after thb 
inspection shall be,mai^4^ siu^ rector, or vicar, may 

commence his suit ftn* dilapidations when he pleaseth. And 
sbch workmen, in support of the action, ought to prove di^t 
such decay cannot sufficiently be repaired or amended for less 
than such sum, and that they themselves would .not do.it^ .ffir 
less. And that such proof may be sufficient, it is requisite, that 
there be two witnesses in every particular, aqd not one witness 
to one kind of work only, and another to.another. Clarke^ 
dt. 124. 1 Ought. 253, 

If the benefice hath been vacant for some time, as for three or 
four years; or if the incumbent hath not* sued for some time 
efter his induction or installation, nor caused the dilapidations to 
be viewed and estimated; he shall not be entitled to recover the 
whole sum estimated for dilapidations, but consideration shall be 
had of the time elapsed from the cesshtion of the last incum-^ 
bency, and a proportionable deduction made for the decays 
which may reasonably be supposed to have hap|>ened during 
such intermediate time. Clarke, tit. 126. 1 Oitght.25S. 

More particularly; coneg’ning dilapidations, the following 
constitutions aud statutes ha^ye been made; 

Edm, If the rector of a church at his death shall leave the 
houses of the church ruinous or decayed, so 7nuch shall be deducted 
mt of his ecclesiastical goods as shall be sufficient to repair the C 1^8 3 
same, and to supply the other defects of the church. Tlie same we 
do decree concerning those vicars, who have all the revenues of 
the church, paying a moderate pension. For inasmuch as they 
are bound to the premises, such portion may well be deducted^ . 
and ought to be reckoned amongst the debts. Always nevertheless, 
having a reasonable regard to the revenues of the church, when 
sudi deduction is to be made. Lind. 250. 

Shall leave the houses of the church ruinous or decayed"] As, the 
manse of the rectory or vicarage; and other buildings whatso¬ 
ever, the building or reparation whereof pertaineth to the rector 
or vicar immediately. But otherwise it seemeth to be, of those 
houses the building or reparation whereof pertaineth to others, 
as tenants and.vassals, by virtue of the tenure of their lands. 

Id. . 

jSId much shall be deducted] Either by himself in his last will 
and testan^^nt; or by the ordinaiy, whose office it is to provide 
for the cliurcii’s good. Id. 

Out qf his ecclesiastical goods] Which he hath obtained in the 
right of his church: for such goods by tacit ^reemCnt are 
bound to the said repWation, but suppose (saitli landwood) 'he 
hath not ecclesiastical goods sufficient; whether such r^arsrtiion 
ought to be made out of his patrimonial goods hath been made 
a question. It seemeth (he sayfe) that if he hath employed his 

i. 3 
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6C(^esmgticd goods in the improving of his patrimony/Oi*-'if by 
too much attention tO his worldly affaths he hdth neglected his 
ecclesiastical; in such case, he is bound to make satisfaction out 
of his patrimonial goods. Id. ' 

As shall be sufficienfl And if there be hot sufficient, thenf so fiiir 
forth as the goods will extend. Id, ■ ’ 

To repair the same^ Having regard to the exigencies and 
quality of the thing to be repaired; so as the satiie be for 
necessity, but not for pleasure. Id. 

And to mpply other defects of the Church'] So far forth as they 
belong to the rector or vicar to be sustained. Id. 

Ought to be reckoned amongst the debts] And therefore to be 
preferred before legacies; for legacies are not to be paid, until 
the debts shall be nrst satisfied. Id. 

But albeit the law allows the payment of dilapidations before 
legacies, yet the same are not be paid before other debts; for 
the common law (Sir Simon Hegge says) prefers the payment of 
debts before damages for dilapidations. Ileg. p. 1. e. 8. 

Othoh. To the intent that we may provide a remedy against 
the covetousness of divers persons, who although they receive 
C 3 much substance from their churched and ecclesiastical benefices, 
do yet neglect their houses and other edifices, so as not to pre¬ 
serve them in repair, nor build them when ruinous and fallen 
down; by reason whereof deformity f)ccupieth the state of the 
churches, and many inconveniences ensue: We do ordain and 
establish, that all cliTks shall take care decently to repair the 
houses of their benefices, and other buildings, as need shall 
• reejuire; xehermnto they shall be earnestly admonished Inf their 
bishops or archdeacons ; and if any of them, after the monition 
of the bishop or urchdcjicons, shall neglect to do the same for the 
space of two months, the bishop shall cause the same effectually 
to be done, at the costs and charges of such clerk, out of the 
■profits of his cimrch 'snd hcnefice, by the authority of this present 
statute; causing so nrirh thereof to he received, as shall be stiffkmit 
for such rrpai ation. 'Hie chancels also of the church thefy shall 
cause to be repaired by those who arc bound thereunto, accord¬ 
ing as is above expressed. Also we do injoiiif by atlcstatioft of 
the divifie judgment, the archbislio})s and bishops, jmd other 
inferior prelates, that they do keep in repair their houses and 
other edifices, by causing such rcj)aratious to be made as thev 
•know to be needful. Athon. 112. 

Iliat all clerks shall take care] UiuK'r which general expression 
are comprehended curates and prebendaries, and all others 
"having aby ecclesiastical benefice whatsoever. Id. 

IVhereunto they shall be earnestly admonished bp their bishops or 
'archdeacons] And this hath sometimes been done by a general 
Suoilition throughout the dit^se, or deaiirv. Gil}S, 751. 
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r Skailne^l^. to, 4a.,th& same for. the ^ace iwa mont/^J At 
i^eBstf.to set abput’U^e ss^^i for it. may that such^ime shall 
•^y HQ. means be sulhcicnt for the.hfilshlug thereof. Jd. 

' Oi^ of the jn qfUs tf the church and ben^ce"} jSo that it is lawful 

the same, lor the making of such 

reparations. Jd. 

[■. . rCaifBing samuch there^ to be received'} And sold to the best 
.purchaser. Id, 

■ As shaU be sujffkient for stick reparation} Ajpeording to the dis¬ 
cretion of the bishop, as particular occasions require. The 
general practice is a hfth part. And if the party is dissatislt^d, 
he may appeal. Athon. 112. 1 Still. 61. • 

. . Mepham. We do ordain, that no inquisitimi to he made, cQn-r 
ceming the defects of houses w other things belonging to an eccle- 
siasUcaJ hcn^'ce, shall avail to the prejudice of another, utijess it he 
made by credible persons sv:orii in form cflavo, the party interested 
beingJirsl cited thereunto. And the whole sum estimated for the [ 150 ] 
detects of houses, or other things belonging to ecclesiastical 
benefices, whether found by inquisition, or by voay of composition 
made, the diocesan (f the place shall cause to be applied to the 
reparation of such detects, '■mthin a competent time to be appointed 
by his discretion. JAud. 254*. 

Inquisition to be made} Which may be done, not only at the 
iiisUince of any prn ty interested, but also by the judge himself 
ejc officio. For the ordinary, without any application made by 
any person, may cause the houses of the church to be cov.cnably 
rqjaired out ot the profits of the heiicfice. And such iiujuisi- 
■tion as aforesaid may be made without any fame of the delects . 
preceding. And the reason is because it is done, not &r 

tieprivation of the parson, but for the aincmhnent of the 
defects. Jd. 

Comerning the d(frets of houses or other things belonging to an 
ecclesiastical hemjicc} That is, of which the beneficed person 
.hath the- burden and charge of reparation j as of the chancel, 
inclosures, hedges, ditches, and such4ike. Id. 

. Shall, avail to the pt'ffudice of another} That is, of the beneficed 
.person himselti jf he be living; or of his executors or adminis¬ 
trators, if he l)C dead. Jd. • 

Unless it be made by credible qiersovs} As, for instance, able 
and experienced workmen ; as also clergymen, having skill and 
knowledge in such matters, who are usually joined with laymen 
4n the mandates, for such inquisitions to be matle. Jd. 

. ^ Sworn in form (flaw} That is, who shall swear, that they will 
truly make inquisition, wiUiout hatred or favour, or any interest 
which they have or shall have therein. Jd. 

. . The party interested being frsL cited thereunto} And If the 
witnesses of the party suing for dilapidations, either for favour, 

I. 4 
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or beMUse huve taken the work^tofae dtmei or\binr<l<4^a 
jpFOmise thereof) shall depose that die decays eannot bo'refuiiaed 
for less than such h sum; the defendant, if he shall see .ceiisejK 
may produce witnesses to the contrary, and shall be^ alloawd id 
carry workmen upon the^ prtanUes to inspect, the dilapidatioa^ 
and may make exceptions, and disprove the .estimate (i£; it 
is excessive) hy more or more skilful workmen. Clopke^ 
tit. 125. . 

. If the party cit^ doth not appear, through-contunmey, the 
mquisItKm nevertheless may proceed. - Zdnd, Q54t, - 
[ 151 3 ’ Or >way of ' composition made^ For the parties may dgree^ 

without any inquisition, for a certain sum to be laid out in the 
reparations. Id* 

The diocesan of the place shall came to be applied^ So that 
his inferior, namely, the archdeacon, cannot by his cemstitutioa 
do that which fblloweth.' For albeit the archdeacon may ad¬ 
monish the }ierson benehced to make due reparation; yet the 
bishop only shall cause so mucli of the profits to be received, as 
may be sufficient for making the reparations. Id, 

^aU came to be applied] By, ecclesiastical censures and 
other lawful remedy, and also by sequestration of the profits# 
Id, * 

Within a competent time to be appointed bp hit discretion'^ 
In a just and reasonable manner; otherwise the party may 
s^pcaL Id. 

By die statute of the 13 Bliz. c. 10. Where cHvei's ecclesias¬ 
tical persons, being endowed and possessed of ancient palaces,* 
mansion-houses, and other edifices and buildings belonging to 
their ecclesiastical benefices or livings, have not only suilerai the 
same, for want of due reparations, partly to run to great ruht 
and decay, and in some part utterly to fall down to the groilnd, 
converting the timber, lead, and stones to their own benefit; 
but also have made deeds of gift, colourable alienatiotis, -and 
other conveyances of like effect, of their goods and chattels in 
their life-time, to. the itstent and of purpose after their (Icacdle, to 
defeat and defraud tiieir Huccessors^^' such just actions'^atid 
remedies, as otherwise they might and- should have had fin* the 
same, against thrir exi\ uiors or administrators bp the laws ecclesi¬ 
astical of this realm ; to the great defacing of the state ecclesias¬ 
tical, and intolerable charges of their successorii, and evil 
precedent and example for others, if remedy be not provided: 
It is therefore enacted, that if any archbishop, Ifishop, deau» 
archdeacon, provost, treasurer, bhminier, chancellor, prebeiidai^, 
or any- other having any dignity or office in any catliedral or 
edlegiate church; or if any parson, vicar, or other iticnmlmd of 
anp ecclesiastical living wiiereunto belong any bqusc or hnusesy 
or other buildings, which by law^or vustoin he is bound to keep 
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And'-AiaHMfim in rq)avitinn^<^.d<)r tx^ ait]i^&defid or op 
alieqa(»m> op^ ntber '‘ltk»^«oiiveyance of <fnQV^«Ue gt^a ov 

nbatt^ 'to l^evintifeQt and purpose afoivsaid; the successor of 
him ihaf shall Jmake such deed of ^gift^cx^ alienatioa, shall and 
{ney.comiocnice suit» and have such remedy in any ecciesiai^tiqiJi 
cbiMd of- tMs fealm, competent for the matter a^inst him or 
tiiefnii to whom such deed of gill or alienation idiall be soniadet 
for the amendment and reparation of so miich of the said dila^ 
pidatipns and decays, or just recompeiice of the saino^ 0S hath C 1 
happened hy his fact or dfaidt: in such sort as he mx^trop 
ou^t to have^ if he to whom such deed of gilt or alienation shall 
bd so made, were executor or administrator of him that made 
such deed or alienation, (e) 

Note, Here is no appearance of this statute being tempormy: 
neverUieless it is continued as temporary by the Ijh. r..25., and 
furtlier by the 21 Ja. c. 28.; and not further indefinitely (as a 
great many other statutes were) by the 16 Car* cA. ^ that 
upon the whole there may perhaps be some doubt, whether this 
statute is now in force. 

And other edifices and bnildingd Although in this preamble, 
nothing is referred to as dilapidation, but decayed or ruinous 
buildings: yet it is certain, that under that name are compre¬ 
hended/hedges, fences, ditches, and such like; and it hath l^en 
particularly adjudged concerning wood and timber, that the 
felling of them by any incumbent (otherwise than for repairs or 
for fuel) is dilapidation; from which he may be restrained by 
prohibition during his incumbency, and for which he or his 
executors (g) are liable to be prosecuted, after he ceaseth 
to be incumbent. Gihs. 752. 2 Bulstr^ 279. S Bidstr, 15ft. 

M(»^ 917- 

Agoinst their executors or administrators'] This act only makes 
provision against the particular abuse of fraudulent deeds to 
deteat the successor, after the incumbent is dead; but by the 
rules of the church (as appears by the foregoing constructions) 
the .otsdinaiy, in case of dilapidations, hath a right to takecc^nv* 
sauce of' them, during the life of the incumbent, either by volun¬ 
tary inquisition, or upon complaint made to him; or to enforce 


{e) Dilapidations are sufficient cause fur deposing or depriving a 
biDbqp. 11 Co. 4-9.5. 3Jnst.^S04» SiBulstr.l5S, i^h.l35* Serjt. 
mU'^ MSJ. notes. 

is) is transcribed from Gibson: hut the authorities here cited 
do not warrant what is here laid down as to the executors. And 
the only colour for it is, what is laid down in Ref. Leg./. 39. b. cited 
by Gibspn. Vide h'ne/e Abu tit. Waste (O) 5, 6, 7. that a bishop, 
archdeacon, or parson, shall not have jaa^ion for wmix rlpjae jn the 
time of his predecessors. Serjt. HiWa notes. 



l^pM^Uon by sequestriog of'the >profks, jor by .ecei^iiietical 
hensures, even to deprivation. Gtbs',75S» 3lns(,S04h, . 

Their exectUors or administrators] In a suit for dilapidaliontr 
in the spiritual court, Uie executor of an administrator prayed a 
prohibition upon oath, that he had no goods of the first intestate; 
and the court agreed, that the executor of. the administrator is 
not liable, unless he hath goods of the first'intestate, or be ad¬ 
ministrator of goods not administered by such administrator; 
upon which, the prohibition was granted, and stood. Gibs- 753, 
3Keb.6l9. 

Bi/ the laws ecclesiastical of this realm] In acknowledgment of 
tlie right of the ecclesiastical courts to the sole cognizance in the 
cose of dilapidations, a writ of consultation is provided in the 
register. Gibs. 753. 

C 153 ] ' And Sir Simon Degge says, suits for dilapidations are most 

properly and naturally to be brought in the spiritual courts: 
and no prohibition lietb. (5) Jlut nevertheless, he says, the 
successor may (if he will) upon the custom of England, have a 
special action upon the case against the dilapidator, his executors, 
or ailminislralors. Bfg- !>• I* c. 8. IVats. c, 39. 1 Bac. 

Ahr. 63. 

So in the case of .hnvs and Hilly E. 2 Will. An action u})on 
tile case was brought by a parson for dilapidations, against his 
predecesstir, who had acceptetl another benefice, and left the 
iiouses out of repair, setting forth, that by the custom of the 
realm life ought to pay to the successor so much as shall be suf¬ 
ficient to make the reparations, and that the repairs do amount 
to so much: it was moved in arrest of jiulgmcnt, that this action 
doth not lie. And of that opinion wfXh Pollexjhiy chief justice, 
v'ho tried tlic cause, and was of the same opinion now, because it 
was merely suable in the ecclesiastical court. And though the 
case of Daij and Hollingtony M. 3»/«. 2. was cited, as adjudged, 
for the plaintiff on n demurrer; yet the court now inclined to 
Polloxfen’s opinion But the case being in the paper to be 
argued Jigain, and Pollexfen and Ventris dying in the mean time, 
aiul the case being argued again before Powell and Bokeby, jus¬ 
tices, they gave judgment for the plaintiff. 3 Lev. 268. Vincr, 
Actions, ^(O) c. Vinery Dilapidations. (4) 


“ (S) See Hubbard v. Bedford, 2 Phil. Rep. 3. note. In/ra, ®e*. 
4ue)3tration. 

(h) It is now settled that an action on the case for dilapidations 
lies at common law; and it makes no difference whether it be brought 
against the executor of the incumbent, or the incumbent himself, who 
has accepted other preferment. Radcliff v. Doyly, 2 T. Rep. 630 
'§fee S>ean 0 anu <S^|)8ptec0, 111. 17- 

[The successor may have separate actions against the executor 





-> On ioihdf ee^simtkai lioing^. In the case of 

the curate' of Otjohigton^ H, S? & 38 Ckir. who was appointed 
hy the impropriator)- imd licensed by the arehbishp as ordinary; 
the court heldj that being but curate at will, and not instituted 
nnd inducted, he wSs not an incumbent within this statute^ 
nor liable to‘dilapidations; and accordingly prohibition .was 
awarded to sniy suit against him in the spiritual court.' 

0*14. t . 

But these curates are included within the aCbresaid constitution 
of Othoboii. And even with respect to this statute, it 'seemeth 
•that this adjudication did proceed upon a principle at least 


of the late rector for dilapidations to different parts of the rectory. 
Young V. Munby, 4 M, S. 18S. • 

An account prayed by remainder-man of dilapidations permitted by 
the tenant for life, was refused. Latisdoxene {Marquis) v. Lansdotone 
{■Dowager Marchioness)^ 1 Jac. Sf Walk, Rep, 55i2. 

Where a vicar sued for dilapidations, and averred that he was seised 
in right of the vicarage of C., and it appeared that the premises in 
question were copyhold, and devised in 1632 to the master and 
Senior fellows of Trinity ^College, Cambridge, in trust, to permit the 
vicar of C. to take the rents and profits, after deducting charges 
for duties to the lord of the manor, and for necessary repairs ; it was 
luld, that if the estate had been in fee the legal seisin would have 
bccri vested in the trustees, and not in the plaintiff as vicar: but, as 
being copyhold, they were not within stat. 9 Geo. 2. c. 36-, and there- 
ft/rci the use was not executed according to the statute. Ilrovone v. 
Ranisdeut 2 J3. Moore's Rep. 612. 

Where successive rectors had been in possession of land for above 
fifty years past, but in an action for dilapidations brought by the 
present against the late rector; it appeared that the absolute scisiu 
in fee of tin; same land was in certain devisees since the stat. 9 Geo. 2. 
i'. 36. and that no conveyance was inrolied according to ^ 1.; nor 
any disposition of it made to any college, &e. according to $ 4.; it 
ivas held that no presumption could be made of any such conveyance 
ittrolled, which, if it existed, the party might have shown, and con¬ 
sequently that the rector liad no titlu to tike land: as the statute 
avoids all other grants, 8^c. in trust for any charitable use made 
otherwise than is thereby directed; though in fact it appeared that 
one of those deVisecs was the then rector, and that the title to the 
rectory was in Baliol College, Oxford. Wright v. Sniytkies, 10 East's 
Rep. i09. 

In an action for dilapidations by a vicar against his predecessor, 
the plaintiff declared that the defendant was seised of the premises 
in question in right of his vicarage. The premises were copyhold, 
and were devised to the master and senior fellows of Trinity College, 
Cambridge, in trust to permit the vicar for the time being to receive 
the rents and profits (the charges to the lord, and cxpences for 
necessary reparations being first deducted); Held, that as there 
was no seisin in the vicar, the plaintiff could not maintain t^U action. 
Srou'Wt,', clerk, v. Ramsdeu, 8 Taunt. R,650. 



doubt^l, namely, tbm; mb* bat cunitesne .wilL’(*) 

111 the case of eut’ades au^ented by tW governors of qtre^ 
Anne’s bounty, |t is^certaiiit: by the slnUite of-1 Geo^ si. ^. a. 10;# 
that they are perpetual cures and boiefices. And as to the rei% 
it seeraeth most natural, from the very words of this statute, tQ 
understand this expression [or other inewnbenf] ta.'denote especi* 
ally perpetual curates; for archbishops, bishops, deans, arch* 
deacons, chancellors, prebendaries, and such like, had been 
mentioned before; and then the act goes on, and recites parsons, 
vicars, or othet' inrumbent of any ecclesiastical livings •wkereutito 
any houses at' buildings do belong. And what other incumbents 
these should be, if they are not perpetual curates, it is not easy 
to determine. 

As hath happened by his fact ot' defauU~\ This statute, in the 
particular case of a fraudulent conveyance, seems at first sight to 
limit the suit to the dilapidations that have grown in the time of 
the Inst incumbent; which (in case his predecessor did also leave 
dilapidations, and die insolvent) cannot be known but by a 
regular survey of the detects at his first coming in, that thereby 
the respective dilapidations of the two predecessors may be dis¬ 
tinguished. But in other cases, the last incumbent, or his 
executors, arc chargeable with the whole dilapidations in whose 
dme soever they have grown; and the reason is, because he had 
the same remedy against the executors or administrators of his 
predecessor, and it was his own fault if he did not make use of 
it. Clarke^ tit. 122. And if such predecessor was insolvent, 
he accepted the benefice with that charge and incumbrance 
upon it. 

And agreeably to this gcnci'al rule may this statute also be well 
interpreted, so as to make this clause [by Jus fact or dtftatdt'] to 
be exclusive, not of dilapidations which have grown in the time 
of the predecessors to the deceased, but of such as may have 
grown between the time of his decease, and the prosecution for 
them; that is, either in the time of the vocation of the benefice, 
or since the time of c!»e present incumbent. Gibs. 753, 754. 

By the l^Eliis. c. 11. All sums of money to be recovered 

(/) That they are cor’idered only in that light, vide Ptice v. Prqity 
Bunb. 273, 274'. But the law is alteri d as to such curacies or chapels 
as have been augmented with Queen Anne’s bounty, by 1 Geq.^\. 
st. 2. c. 10. § 4. and by 29 Car. 2. c. 8. § 2. As to augmentatidns hiade 
by that statute, and in both these acts, the legislature seems tb Ihivb ' 
considered^curacies in the same light as the court did in that eose in 
Bunb. And as to the objection made by Burn, he takes notice nfteirA 
wards (title S)onatine, 3.}, that there are seversd bt^efiees or dignifies 
that are donative, and therefore the general worida are satifiied by 
being referred to Peculiars, mentioned ante 118., chaplains of chapels, 
oi; others: or they might be thrown in as words of conrsei: Vide itsUe^ 
title eruratra, 11, Sqrjt. Hill's MS. notes. 
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for* ^ iii the .%.^hC^ic^^lsomposiUoa» pp 

otherwise, shail^ t%o' year^ ^t^if rfceipt, he truly 

eihployt^-upoa the buildings endreiiarationsi in respect whereof 
siioh nibney ibr dilapidations shhll be paid; on pain that evei^ 
person so receiving and not employing as albiesaid, shall forfeit 
double as much as shall be so by him received and not employed; 
vrhidi fimrieiture shall be to the use of the qn^n's majesty, hiKr 
heirs and successors. §18. 

In case of the incumbent’s death within the two yeal'% it * 
seemeth that the same ought to be paid by his executors to the C 155 ] 
successor, to be laid out by him (and not by the executors) in 
repairs. G/5s. 754-. . 

Finally, in order to prevent dilapidations, it is enacted by the 
17Gffo. 3. r. 53., [(sometimes call^ Gilbert's act) as antetklekl 
by 2X Geo. 3, c. 66. (6) as follows ;3 

. Where the parson, vicar, or other incumbent of any ecclesias^ 
tical living, parochial benefice, chapelry, or perpetual curacy, 
being under the jurisdiction of the bishop, or other ecclesiasticiti 
ordinary, is desirous to build or improve the bi'.ildings beloiiging 
to his benefice, which one ;^ear’s neat income will not be su£B‘. 
cient to put in due repair, he must first procure a certificate 
from ail experienced workman, containing a state of the build- 
ingi, the value of the timber and other materials fit to be 
employed in building or repairing, or to be sold, and also a plan 
or estimate of the work, which must be verified upon oatli b^ore 
a justice of the peace, or master in chancery, ordinary or ex¬ 
traordinary. Ho must also make out in %vriting, to be signed 
and verified by him on oath as aforesaid, a particular account of 
the annual profits of the living. 

These must be laid before tlic ordinary and patron; in 
cardta- tb obtain their consent to such purposed buildings or 
repairs. 

But the ordinary, before he gives his consent, shall cause an 
inquiry to be made of the state and condition of the buildings at 
the dme when the incumbent entered,* how long he hath enjoyed 
the living, what he hath i-eceived for dilapalntions, and how the 
same hath been laid out: and if it shall appear, that the incum- 
l^nf had by wilful negligence suffered the buildings to.go out of 
re^Ir, he shall pay down so much as the damages tbeireby 
occ^Ioned shall amount unto, before the ordinary shall give his 
consent. 

- If Ae patron is a minor, idiot, lunatic, or feme covert, tlie 
guardian, committee, or husband, respectively, may act for them. 

If the several parlies shall declare their consent by wriUng 
under their hands, die incumbent may borrow at interest such 

■ I Ml. I ‘ i ■■■! ■ i. I »■ i.tii d Jr\'. ^ a , --- , y . 

(6) See other provuions fer eKchanging and purchasing pan)onagei> 
house? and glebe lands, htfra^ HanW, 
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Difaqiioatiatis: 

■urn as.tlie said astimate shalVimount ^to» after dedue^iug "tlie 
value of the timber or other , materials whieh-may be thooght 
proper to be sold) not exceedhig two years’ value of the living, 
after deducting all outgoings, except only the salaries to assistant 
curates wiiere necessary: and as a security lor the money so 
borrowed, he may mortgage the glebe, tithes^ and other pre^ts 
of the living, for twenty-ftve years, or until the principal, intercut, 
and costs snail be paid. 

And the mortgagee shall execute a counterpart of the mort¬ 
gage, to be kept by the incumbent; and a copy thereof shall- be 
deposited in the bishop’s r^istry. 

And on failure of payment of principal and interest for forty 
days after the same shall become due, the mortgagee itiay distrain 
in like manner, as rents may be recovered by landlords from 
their tenants. 

And a proper person shall be appointed by the ordinary, 
patron, and incumbent, to receive the money borrowed; who 
shall give l)ond to apply the same for the purposes intended, mid 
shall make contracts, pay the workmen, and when finished, ren¬ 
der a due account, to be entered in the registry aforesaid. 

Where new buildings are necessary, the ordinary, patron, and 
incumbent, may purclinsc any building within one mile of the 
church, and huid not exceeding two acres, if the living is under 
200/. a year; if above, then not exceeding two acres lor every 
100/. a year. And the purchase money may be raised, by sale 
x)r exchange of some part of the glebe or tithes. 

And every such incumbent shall annually, at Iiis own ex¬ 
pence, from the time such buildings shall be completed, insure 
at one of the offices in London or Westminster the said houses 
against accidents by fire, at such sum as the ordinary, patron, 
and incunilient, shall agree pii. And on neglect of such insur¬ 
ance, the ordinary may sequester the profits, till such insurance 
shall be nnule. 

And every incunihent successively' shall pay the interest [of tho 
principal money due upou such mortgage, yearly, ns the same 
shall become due, or within one month after, and also 5l. per 
centum of the money originally advanced upon such mortgage; 
SlGeo.Sf c. 6(>.3 aiul if such incumbent shall not reside twen|y 
weeks within each year, computing from the date of the mortgage 
deed, he shall instead of 51. pay \iil. per cattum^ yearly.;, such 
payments to be made till the whole principal and interest shall 
be ^s^arged: And in default of such payment, the ordinary' 
^y'sequester the profits as aforesaid. (7) 

--- ----- 

(7) Under stat. 17 Geo. 3. the money borrowed was directed to 
be discharged by paying 5 per cent, yearly on the principal remaining 
■due: thus diminishing the incumbrance by decreasing instalments, 
and producing an infinite serifs of them in order ft) pay the whole. 
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And where there shdi he no house, or a veiy mean one» on a 
living worth above 100^ a year, and the incumbent shall not reside 
in the parish twenty weeks within any year, and he shall not think 
fit to ley out one year’s income, where the same may be sufficient, 
nor to apply in manner aforesaid for two years’ income, the ordi«> 
nar}', w'fih consent of the patron, may procure such plan, estimate^ [ 1^7 ] 
and certificate, as aforesaid, and proceed in the execution of the 
purposes of this act, ns if the incumbent had consented; and the 
mortgage executed by the ordinary shall be binding on tlte in¬ 
cumbent and his successors. 

And the governors of queen Anne’s bounty may lend money 
not exceeding 100/. in respect of a living not exceeding 50/. a 
year, without interest; and where tiie annual value exceeds- 5€l/. 
they may lend any sum not exceeding two years’ income, at the 
interest of four per cent> 

And colleges and other corporate bodies, having the patronage 
of livings, may lend money for the purposes aforesaid without 
interest. (/•) 

Note, The forms of instruments relative to the aforesaid pro¬ 
ceedings arc drawn out specially in the act itself with a supple¬ 
ment by the 21 Geo.S. c.66* 

[A sequestrator of a benefice (though a creditor) is a kind of 
baililf to the bishop, to whom the writ of /ez'ari facias is nmn- 
dntory, and who is, in a general sense, to be considered as an 
ecclesiastical sheriff^ and his office only ministerial (8 )} and vrill 
be liable for dilapidations, as inseparable from the benefice, and 
not to be disjoined from tlie duties of the sequestration, even by 
the authority of the bishop. (9) Thus he may be sued for dila¬ 
pidations in the bishop’s court, unless the sequestration has been 
determined and the accounts made up. (1)] 

a)imt00oi*p lfmc0* See £DcDinatioii. 


By tlui 21 Geo. 3. c, 66. this error was amended, and the original sum 
must be paid at farthest in twenty years. 1 Bla. Com. 392. note. 

(/■) It has been decided that money 'given by will to erect a par¬ 
sonage house at the end of the garden of the former parsonage house, 
is not within the statute of mortmain, no land being to be purchased. 
Brodie v. Duke of Chandos, 1 Br. 2 ed. And the same point 
was ruled as to 1000/. given by archbishop Seeker, to be laid out in 
repairing parsonage houses. Attorney-general v. the Bishop of Ches¬ 
ter. Jb. 

(8) Wal-wyn v. Auberry, 1 Mod. 260. 2 Id. 257-8. 1 Freem. 230. S.C. 

(9) Hubbard v. Bcckfordt \ Hagg. Rep.3Qil. As to immediate 
execution of the writ, see Id. 311. note*. That the court have the 
same power over the bishop, in this case, ns over a sheriff, see The 
King V. Bishop of London^ \ D.Sf It. Hep. ‘1'86. 

(1) JFliinfeld Watlins, 2 Phil- Bep.o. Hubbard v. Bedford, Id. 
notis. 





Diocese, 

what. 


Boundary. 


£158 3 


Juristlic 

tion. 


Bisliop in 
another’s 
diocese.(2) 


Clerk in 
two dio- 
i'eses. 


il>toceeie. 


T^lOCESte (from SioiJtecfl, seorsim Aabito:) signifies the circuit 
of every bishop’s jurisdiction. For this realm ha^i two 
soiiis of division; one into shires or counties in resp^' Of the 


temporal state ; and another into dioceses, in regard to the ec¬ 
clesiastical state. 1 Inst.94!. 


2. The bounds of dioceses are to be determined by witnesses 
and records, but'toore particularly by the administration of di¬ 
vine offices. To which purpose, there are two rules in the 
canon law: in one case, upon a dispute between two bishops 
upon this head, the direction is, that they proceed in the busi¬ 
ness, by ancient boolcs or writings, and also by witnesses, re¬ 
putation, and other sufficient proof: in the other case, where, 
the question was, by whom a church built upon the confines of 
two dioceses should be cpnsecrated; the rule laid down is, that 
it should be consecrated by the bishop of that city, who, before 
it was founded, baptized the inhabitants, and administered to 
them other divine offices. Gibs, 13$. (/) 

3. The jurisdiction of the ci/ij is not included in the name of 
diocese. So saith the canon law : and accordingly, in citations 
to general visitations, directed to the clergy, it is ordered to cite 
the clergy of the and diocese. Id, 

4. A oishop may perform divine offices, and use his episcopal 
habit, in the diocese of another, without Wvc (m); but he may 
not perform therein any act of jurisdiction, without pei'mission 
of the other bishop. Gibs, 133, 134. {n) 

5. A clergyman dwelling in one diocese, and beneficed in 
another, and being guilty of a crime, may, in different respects, 
be punished in both: that is, the bishop in whose diocese he 
dwells, may prosecute him ; but the sentence, so far as it affects 
his benefice, must be carried into execution by the other bishop. 
Gibs, 134. (o) 


(/)A.219.13. 3.16,1,, 

(2) By antient law, bbhdps were empowcrcKl to act in the houses 
and seats (called places) in or near London in which they were re¬ 
sident during their attendance on parliament, &c. as in their dioceses: 
for which' purpose sucri houses, &c. were considered part of their 
dioceses. This is to be collected from Codexy 132. n. from the private 
acta, 38 Hen, 3. c.Sl., 31 Hen. 8. c. 12.; and see 1 vol. tit. 

JV. 6. and note: but this privilege has not been attached to new. 
housei, and does not continue as to an original place^ the property in 
v^bh-has been transferred. See the case of Ely Chapel in Sarton v, 
WjdlSi 1 Haggt Rep, 21. 25,26. 

(w) C/e»M. 5.7.2. 

(n) Except against those who have by force expelled him from hie 
own diocese. -Clem, % 2. 

«-(o)X2.2.U. 
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2Difi(]pensation, 

J^OTWITHSTANDING the statute of provisors, and divers 
other statutes against the papal incroachnjcnts upon the 
ecclesiastical jurisdiction in this realm, the pope's power still 
prevailed against all those sliitutes; and particularly in the matter 
of dispensations, which was one great branch of the revenue of 
the apostolic see. 

IBid the statute of the 25 Hc?i. 8. c. 21. 'it is enacted^ tliat 
no person shall sue to the bishop or see of Home,, or to any per¬ 
son having or pretending any authority by die same, for licences, 

• dispensations, compositions, faculties, grants, rescripts, dele¬ 
gacies, or any other instruments or writings, for any cause or f 159 J 
matter for which any licence, dispensation, composition, faculty, 
grant, rescript, delegacy, instrument, or other writing, hath been 
used to be obtained at the see of Rome, or by authority thereof, 
or of any pivlates of this realm; or that in causes of necessity 
may lawfully be granted mtliout afpmdiug the la'ws of God; but 
the same, necessary for the king and his subjects, upon due ex-* 
amination of the causes and'qualities of the persons procuring 
the same, shall be grantetl within the realm and not elsewhere, 
in manner JbUoxdng^ and none o/Z/mcfscv that is, the archbishop 
of Canterbury shall have jiow'er, by his discretion, to grant by 
an instrument under his seal, unto the king, his heirs and suc¬ 
cessors, as well all such licences, dispensations, compositions, 

Ihculties, grants, rescripts, delegacies, instruments, and all other 
writings, for causes not being contrary to the laws ol flod, as 
have been used to be obtained by the king or any of his subjects 
at the see of Home, or any person by authority of the same ; 
and all other licences, dispensations, faculties, compositions, 
grants, rescripts, delegacies, instruments, and other writings, 
upon all such inaltcrs as shall be convenient and necessary to be 
JkuI, for the honour and surety of the king, and the wealth and 
profit of the realm: so that the siiid archbishop in no wise shall 
•gi-ant any ilispensation, licence, rescript, or any other writing 
afore rehearsed, for any cause repugnant to the law of God. 

§ 3. ^ 

And the said archbishop, q/tej’ due examinalioii of the causes 
and quiilitics of the persons procuring the same, shall have 
])ower by lumsclf, or by his suflicient and substantial commissary 
or tieputy, by his discretion from time to time to grant ami dis¬ 
pose, by an instrument under the name and seal of the said^ 
archbishop, to any of the king’s subjects, all manner of licences,’ 
ilispensations, faculties, compositions, delegacies, rescripts, in- 
slruments, or other writings, for any such cause or matter, 
whereof heretofore the same have been accustomed to be had at 

VOL. 11. ai , 
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the see of Rome, or by the authority thereof^ or of any prelate 
of this realm. $ 4-. 

Nevertheless, the said archbishop or his commissary shall not 
grant.any other licence, dispensation, composition, faculty, writ¬ 
ing, or instrument, in cases unwont and not accustomed to be 
had at the court of Rome, nor by authority thereof, nor by any 
prelate of this realm, until tlie king or his council shall be ad¬ 
vertised thereof, and determine whether the same shall commonly 
pass as other dispensations, faculties, or other writings shall or 
no; on pain that the grantor shall make fine at the king’s will: 
and if it be determined by the king or his council that the same 
shall pass, then the said archbishop or his commissary, having 
L 160 ]_ licence of the king by his bill assigned, shall dispense witli them 
1 ] accordingly. § 5. 

Provided, that no dispensation, licence, faculty, or other re¬ 
script or writing to be ’granted by the said archbishop or his 
commissary, being of such importance, that the tax for the ex¬ 
pedition thereof at Rome extended to the sum of 4/. or above, 
shall in any wise be put in execution, till it be confirmed by the 
king under the great seal, and in rolled in the chancery^ in a roll 
by a clerk to be appointed for the same; aiul this act shall be a 
sufficient warrant to the chancellor or keeper of the great seal, 
tb confirm in the king’s name the aforesaid writings passed under 
the said archbishop’s seal, by letters patent in due form to be 
iTiaile under the great seal: remitting as well the said writing 
under the archbishop’s seal, as the said confirmation under the 
^eat seal, to the parties from time to time procuring for the 
^me. And all such licences, dispensations, and other writings, 
fbi' the expedition whereof the said taxes to be paid at Rome 
were under 4/., which be matters of no great importance, shall 
p&ss only by the archbishop’s seal, and shall not of any necessity 
be confirmed by the great seal, unless the procurers thereof desire 
t^ bave them so confirmed; in which case they shall pay for the 
stiid great seal, to the use of the king, 55. and not above, over and 
brides such taxes as shall be hereafter limited f<)r tlie making, 
¥^riting, registering, confirming, and iurolling of such licences, 
cbftfirmations, and writings, under the sard tax of 4/. § 6. 

And every siicli lie mce, dispensation^ composition, faculty, re- 
sfefipt, and writing, for such causes as the tax w^as wont to be 4/. 
of above, so granted by the archbishop, and confirmed under the 
seal; and all other licences, dispensations, faculties, re¬ 
scripts, mid writings to be granted by the archbishop, whereunto 
jHe great seal is not limited of necessity to be put, by reason 
tfetthe, tax of them is under 4/.; shall be ns'efiectual in the 
laW, as if they had been obtained of the see of Rome, or of any 
<Jtb^f' person by authority thereof, without any revocation or re * 
fbereof to be had. $ 7. 



Dispensation. VBO 

And all children procreated after solemnization of any marriage 
to he had by virtue of such licences or dispensations shall be taken 
to be legitimate, in all courts as well spiritual as. temporal, and 
in all other places, and shall inherit the inheritance of their 
parents and ancestors. § 8. 

And the archbishop shall constitute a clerk, who shall write 
and register every such licence, dispensation, faculty, writing, or 
other instrument to be granted by the said archbishop; and 
shall find parchment, wax, and silken laces ^convenient for the 
same; and shall take for his pains such sums as are in tins act 
hereafter limited: And the king, by letters patent under the [ 161 ] 
great seal, shall constitute one sufficient olerk, being learned in 
the course of the chancery, who shall always be nlteiidant upon 
the lord chancellor or keeper of the great seal; and shall make, 
write, and inrol the confirmation of all such licences, dispensa¬ 
tions, instruments, or other writings as* shall be thither brought 
under the archbishop’s seal, there to be confirmed and inrolled; 
and sliall also entitle in his books, and inrol of record, such other 
writings as shall thither be brought under the archbishop’s seal, 
not to be confirmed; tjiking for his pains the sums in this act 
lieveaftcr appointed. And as well the said clerk appointed by the 
archbishop, as the clerk ajipointed by the king, shall subscribe 
their names to every such licence, dis])ensalion, faculty, or other 
writing, that .shall come to their hands to be written, made, 
granted, sealed, confirmed, registered, and inrolled. § 9. 

And there shall be /ten hoah made of one lenor^ in vchich shall 
he contained the taxes of all cusUmiahle dispensations ( p)^ liiculties, 
licences, and <)thev writings wont to be sped at Komc; which 
book, and every leaf of tliose books, and both sides of every 
leali shall bfi subscribed by the archbishop of Canterbury, the 
lord chancellor, the lord treasurer, and the two chief justices; 
to which books all suitors for dispensations, faculties, licences, 
and other writings afore rehearsed, shall have recourse if they 
require it; and one of the said books shall remain in the hands 

(p) By this book, of which one copy at least is .still remaining, we 
see the extent of the powers originally conveyed to the archbishop of 
Canterbury by this act; and by comparing those powers with several 
statutes whicli have been since made, we see in what particulars 
they have been limited and restrained. For the age required for 
institution to a benefice, the ages required for orders, the degrees 
witliin which persons may or may not marry, and several heads 
which are there set down as cases dispensable, have been since fixed 
by particular acts of parliament, and rendered unalterable by dis¬ 
pensation. And as to the cases that are still dispensable, (such as 
pluralities, unions, commendams, notaries, orders extra tempora, and 
the like,) whatever is to be observed of theiu*will fall most properly 
under their respective heads. Gib. Cod, 91. 
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of the said clerk to be appointed by the archbishop, and the 
other to remain with the clerk of the cliancery to be appointed 
by the king; which clerk of the chancery shall also iiititle and 
note particularly and daily in his b<wk ordained for that pur¬ 
pose, the number and (jualities of the dispensations, faculties, 
[ 162 ] licences, and other writings, which shall be scaled only with the 
seal of the archbishop, and also which shall be sealed witli the 
said seal, and confirmed with the great seal. §11. 

And no man suing for dispensations, faculties, licences, or 
other writings, which were wont to be sped at Rome, shall pay 
any more fin- the same than shall be limited in the said duplicate 
books of taxes; only compositions excepted, t)l‘w hich, being arbi¬ 
trary, no tax can be made, wherefore the lax thereof shall be set 
and limited by the discretion of the said archbishop and the lord 
chancellor or lord keeper of the great seal; and such as exact or 
receive of any suitor more than shall be contained in the said 
book of taxes, shall forfeit ten times as much, half to llie king, 
and half to him that shall sue. § 12. 

And the said tax shall be em})loyed and ordered as hereafter 
ensueth; that is, if the tax extend to 4/. or above, by reason 
whereof the writing wliicli shall pass by the archbishop’s seal 
must be confirmed by the a])pension of the great seal, the same 
shall be divided into three parts; two ])arts thereof shall be di¬ 
vided into four, of which three parts shall go to the king, and the 
remaining fourth part shall be divided into three, whereol* the 
chancellor or lord keeper shall hav<5 two, and the said clerk of 
the chancery one. Anti the remaining third part of the whole 
tax shall be divided inlo three; whereof the archbishop shall liave 
two, and his officers one, which one part shall be divided equally 
between the said clerk or register, aiul the archbishop’s commis¬ 
sary appointed to seal the said instruments. § 13. 

If the tax be under 4/. and not under 40.s. then the said tajc 
shall be divided into three jiarts as is aforesaid, whereof the king 
shall have two parts, abaiiug-Si-. 4r/., which shall be to the said 
clerk of the chancery for.his trouble; and the archbishop and 
his officers shall liave the third })nrt, of wliich the archbishop 
shall have one mmety, and his said clerk and commissary the 
other moiety, equally betw ^rt tliem. And if the tax be under 
40.?,, and not under 26s. 8^/., it shall be divided into two parts, 
whereof one shall be to the king, deducting 2s. for the said clerk 
of the chancery for his pains; and the other shall be to tlie 
archbishop and his officers, whereof the orchbishop shall Iiave 
one moiety, aiul lus said clerk and commissary the other moiety 
equally betwij^t them. And if the tax be under 26 a. 8rf., and 
not under 20^., the same shall be divided into two parts, whereof 
the king shall have one, abating 2s. to the said clerk of tlie chan¬ 
cery; and the archbishop and his said clerk and commissary 
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shall have the other part equally amongst tliem». And if the tax 
be under 20s., the same shall be to the said-comrnissary, clerk of 
the archbishop, and clerk of tile chancery, equally amongst 
them. $ 14. 

Provided, that this act shall not be prejudicial to the arch- [ 16S ] 
bishop of York, or to any bishop of this realm; but that they may 
lawfully dispense in all cases, in which they were wont to dispense 
by the coinnton law or custom of the realm before the making of 
this act. $ 15. 

And if it happen that the see of the archbisbopric of Canter¬ 
bury shall be voitl; then such licences, dispensations, faculties, 
instruments, and other writings shall, tluring the vacation, be 
granted nncler the name and seal of the guardian of the spiritu¬ 
alities. § 16. 

And if the archbishop or guardian of the spiritualties shall 
refuse or deny to grant any licences,* dispensations, faculties, 
instruments, or other writings, to any person that ought, upon a 
good, just and rcasonal>Ic cause to have the same ; then the chan¬ 
cellor of England, or the lord keeper ol’ the great seal, on com¬ 
plaint thereof made, shall jlirect tlic king’s writ to (he said 
archbishop or gimnlian, enjoining him, upon a certain pain 
therein to be limited, that he shall in due form grant the same, 
or else signify to the king in a court of chancery, at a certain 
day, for what cause he refused to grant the same; and if it 
shall appear to the said chancellor or lord keeper, upon such 
certificate, that the cause of refusal w.ns leasonable, just and good, 
then it so being [irovctl by due search and examination, shall be 
admitted and allowed. Aiul if it shall appear upon tlie said cer¬ 
tificate, that the cause of refusal was not just and reasonable, 
then the king being thereof informed, after due examination 
had, that the same may be graitted vrithout offending the law 
of God, shall have power to send his writ of injunction under 
the great seal out of the chancery, commanding the archbishop 
or guardian to make grant thereof, by a certain day, mid under 
a certain pain in the said writ to be contained. Anti if the 
said archbishop or guardian, after receipt of the said writ, refuse 
or deny to grant the same as enjoined by the said writ, and shew 
no just cause why he should do so; then he shall forfeit such pain 
and penalty as shall be limited and expressed in the said writ of 
injunction. And the king may give power, by commission under 
the great seal, to two such spiritual prelates or persons as will do 
and grant the same, 17. 

And if any person shall sue to the court or see of Rome, or to 
any person claiming authority by the same, for any licence, fe- 
culty, dispensation, or other thing contrary to this act, or put 
the same in execution, or attempt to do any thing contrary to 
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this acl; he shall incur a prajmiinire. § 22. And by the 
13 FAiz. c. 2. § 3. he shall be guilty of high treason. 

Without offending the laiX)S of Qoii^ By this clause the arch¬ 
bishop was restrained from granting dispensations of several 
C 164 ]) kinds which tlie [iopes usually granted, and in other countries 
do still grant; as, for marriages within the tlcgrees prohibited, 
for an alien who understandeth not our mother tongue to have 
a benericc, and (before the statutes of dissolution) for any 
appropriation of a benefice with cure to a nunnery. Gibs. 89. 
}Iob. 1 iV,. 

In manner following, and none otherwise~} The kings of Eng¬ 
land from time to time, in every age, before the time of Henry 
the Eighth, Iiave used to grant dispensations in causes ecclesias¬ 
tical. Godb. 108. 

And notwithstanding this negative clause, it hath been held 
and allowed, in the case’of Coll and Glover, M. 10,la. (q) that 
the king is not thereby restrained from granting dispensations; 
b it that his authority remains full and perfect as before, ami he 
may still grant them as king; for all acts of justice and grace 
flow from him. Before which time, the like had been tleclared, 
in the case of Armigcr and Holland, 11. 39 Eliz. (;) that the 
king by the jncrogative he liath at common law', might grant 
such a dispensation as was then uiuler debate, nranely, to hold a 
benefice in commendam w’ithout the archbishop; this statute 
only transferring the authority of the bishoj) of Rome to the 
archbishop, but not intending to take away from the king (who 
is not named in the statute) the ancient prerogative of the crown. 
Which resolution is more distinctly ili^livered by Moore; that 
in cases where the archbishop had not authority given him by 
‘ this statute, the king might grant dispensations as the pope had 
done, because the papal authority was transferred to the crown; 
but that all dispensations which this statute enables the arch- 
bisho[) to grant, are necessarily to be passed in the form directed 
by the statute. Since both w'hich cases, it hath been delivered, 
in the case of Famis and Ascuifhc, (Palm. 457.) that this statute 
gives the archbishop a power coiK'unvnt with the power which 
the king had and still hath at common law; and that a dispens¬ 
ation g) aut< d by the king or by the archbishop, is good; and 
although this, as the other two, is delivered in the case of a 
commeiidain, yet this declaration of a pow’er in the king, 
notwithstanding the negative clause in the statute, seems to be 
general as to all other dispensations. [How justly or reason- 
C 165 3 ilelivered. Dr. Gibson says, he will not pretend to affirm-] 
Gibs. 88. 

After due examination'} After which, if the archbishop affirm 


(y) lIoh.UQ. 


(r) Cro. Eliz. 542. 601. Moore, 542. 
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the cause just, there shall be no exception or averment by the 
court or by the party against it. But in case he*deny to dispense 
with any person, who, upon a good, just, and reasonable cause, 
ought to have a dispensation; a remedy is provided in the 
following part of the act. Hoh, 158. 

Enrolled hi the chancciy'] Which inrolmcnt is not a necessary 
condition, so as to render the dispensation null without it ; but 
the neglect is a contempt in the clerk; who also ouglit to enter it 
at length in a roll, and not a paper book, or by way of memoran¬ 
dum. JDyrr, 233. Mo. 41-7. 

After solemnization of any mart ia^e to he had by •virtue of such 
licences or dispensationsi hy the marriqige act of the 26 Geo. 2. 
c. 33. and 4 Geo. 4. c. 76. the archbishop of Canterbury’s right 
of granting special licences of marriage is particularly reserved 
to him. 

Customable dispensations'] Among tliese is the right of confer¬ 
ring degrees of all kinds, for which faculties had been customarily 
grantable, and which this act hath vested in the archbishop of 
Canterbury. W'hich power, as it hath not been abrogated, or 
touched, by any succeeding law, so it hath been exercised by the 
succeeding archbishops, as a* right vested in their see by no less 
than parliamentary authority; to which authority, as conveyed by 
the act, special rclereiice is mafle in the body of every faculty that 
is granted upon this head. Gibs. 91. (a) 

Or to any bishop this realm] The canonists are much divided 
about the pow'er of bishops in the })oint of dispensing; but the 
Gloss, says, the more common o])inion is, that a bishop may diS" 

■pense •wheresoever it is not Jhnnd to be prohibited; and, generally, 
•wheresoever a dispensation is not prohibited., it is understood to be 
permitted: which dispensations seem to refer chiefly to canonical [ 166 1 
difects, and iri’egularities of that kind. Gibs. 92. 

[By 55 Geo. 3. c. 184. Sch. Part 1. tit. Dispensation, every 
dispensation or faculty from the archbishop of Canterbury, or 
master of the faculties, or froui the guardian of the spiritualties 
during the vacancy of the archbishop’s, see, shall be charged with 
40/. stamp duty.] 


(s) But although the archbishop can confer all the degrees which 
are taken in the universities, yet the graduates of the two univer¬ 
sities, by various acts of parliament, and other regulations, arc en¬ 
titled to many privileges which are not extended to what is called a 
Lambeth degree: as, for instance, those degrees which are a qualifi¬ 
cation for a dispensation to hold two livings, are confined, by 21 
Hen. 8. c. 13. § 23. to the two universities. 1 Jila. Com. 381. Ed. 
Christ, n. 14. And though the archbishop have authority to grant 
dispensations to hold two livings, they must be confirmed under the 
great seal. lb. n. IS., and 25 Hen. 8. c. 21. ^ 11. supra. 
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t>issmttve. 

I. Laws against dissenters. 

11. How far mitigated hif the act of tolerationy and 
other acts. 

I. Laws against dissenters. (/) 

Canons. 1 ("an. 9. shall sc})aratc theiDselvcs from the 

coinmuiiioii of saints, as it is approved by the 
apostles’ rules, in the chinch of I’higlaiul; and combine them- 
C 167 3 selves together in a new brotherhood; accounting the Christians 
who are conlbrinable to the doctrine, governnient, riles and cere¬ 
monies of the church of‘England, to be profane and unmeet for 
them to join with in Christian prolession: let them be cxcoin- 
nuinicuted faciOy and not restored but by the archbishop, 

(/) The protestunt dissenters in this kingdom are distinguished by 
the several denominations of preshyterians, independents, and bap¬ 
tists: and each, residing in and near Eondon and Westminster, have 
a separate society called by the name of the Managers of the Fund 
lor the support of the poor dissenting ministers of that denoniiiialion 
in the country. Ambl. 525. 

The laws against dissenters may appear to some to be too severe, 
even after the mitigation which they have undergone by the act of 
toleration. lJut the necessity of supporting an established religion, 
whose tenets are friendly to the constitution of the state, has been 
felt in every period of our history. In ItM-tJ, an ordinance enjoined 
the taking of the solemn league and covenant throughout Eiiglaud 
and Wales, and other acts ilisabled persons not taking it to be of the 
common council, or to fill any oHico Of trust in the city of London, 
or to practise, or solicit, in any of the courts of law. Sec the table 
prefixed to the colleetior. of Scohel. On the 10th ol* June 10Id, the 
archbishop of Canterbury was suspended, and his tcmporalties 
sequestered. Scoh. 42. Shortly after, the Dircclonj was ordered to 
be used in place of the Book of Coimiion J’rayer, and severe penal¬ 
ties were imposed on such as used the latter, even in private; 
fand see 4 lila. Com. 53. m.] And lastly, the archbisliops and 
bishops were abolislud, and their lands i'Cttled in trustees, and sold; 
and classical presbyteries and congregational elderships were esta¬ 
blished in their place. 75.75.97. 99. lOl. 139. 165. The toleration 
act, on the contrary, ailbrds jwotcctioa to dissenting ministers who 
have' complied with the requisites of the law, and permits to them 
and their congregations the free exercise of their religion. Tlie 
courts of law will also assist them, according to the circunistances 
of their case, in obtaining admission to their offices, or recovering 
the possession of them, where they have been unjustly deprived. 
See Infra, II. The exposition of 1 /F. c. 18. ^ 11. 
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after their repentance and public revocation of ?i,uch their wicked 
errors. 

Can. 10. Whoever shall affirm, that such ministers as refuse 
to subscribe to the form and manner of God’s worship in the 
church of England, prescribed in the communion book, and 
their adherents, may truly take unto them the name of another 
clinrch not established by law; and dare presume to publish it, 
that this their pretended elnirch hath of long time groaned 
under the burden of certain grievances imposed upon it, and 
upon the members thereof bcl’orc nxmtioncd, by the church 
of Engknd, and the ortlcrs and constitutions therein by law 
established ; let them bt; cxcommunicatwtl, and not restored 
until they repent, and publicly revoke such their wicked errors. 

Can. 11. Whoever shall affirm or maintain, that there are 
TV'ithin this realm other meetings, assemblies, or congregations 
ol lhc king’s born subjects, than sncli as by the laws of this land 
are held and allowetl, which may rightly challongc to them¬ 
selves the name of true and lawl’nl churches: let them be 
cxcoinmnnicatcd, and not restored, but by the archbishop, 
alter his ivpentauco atid public revocation of such his wicked 
errors. 

('an. 12. W hoever shall affirm, that it is lawful for any sort 
of ministers and lay persons, or cither of them, to join together 
aiul make rules, orders, ur constitutions, in causes ecclesiastical, 
wiliiout the king’s authority, and shall submit themselves to he 
ruled and governed by them : let them be exconmiimicated ipso 
,facia, and not be restored tintil they repent, and publicly revoke 
those their Avicked and anabaptistical errors. 

Can. 71. No minister shall preach or administer the holy 
conummion in any private house; except it be in times of neces¬ 
sity, when any being either so im})otent, as he cannot go to the 
church, or vi'ry dangerously sick, is desirous to be partaker of [ 168 ] 
the holy sacrament: upon pahi of suspension lor the first offence, 
and excomnuinicalion for the second. J*rovidod, that houses 
are here reputed for private houscs> wherein are no chapels 
dedicated and allowed by the ecclesiastical laws of this realm. 

And provided also, under the pains before expressed, that no 
chaplains do preach or administer the communion in any other 
places, but in the chapels of the said houses; and also that they 
tlo the same very seldom upon Sundays and holidays: so that 
both the lords anil masters of the said houses, and their families, 
shall at other times resort to their own parish churches, 
and there receive the holy communion, at the least once every 
year. 

Can. 72. No minister or ministers shall, without the licence 
and direction of the bishop first obtained under his hand and 
seal, appoint or keep any solemn fasts, either publicly or in any 
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private houses, other than such as by law are, or by public 
authority shall be appointed; nor shall be wittingly present at 
any of them : under pain of suspension for the first fault, of ex¬ 
communication for the second, and of deposition from the minis¬ 
try for the third. Neither shall any minister, not licensed as is 
aforesaid, presume to appoint or hold any meetings for sermons, 
commonly termed by some, })rophecies or exercises, in market 
towns or other places; under the said pains : nor without such 
licence to attempt, upon any pretence whatsoever, either of pos¬ 
session or obsession, by fasting and prayer, to cast out any devil 
or devils ; under pain of the imputation of imposture or cosen- 
age, and deposition from the ministry. 

Can. 73. Forasmuch as all conventicles and secret meetings of 
priests and ministers, have ever been justly accounted very hurt¬ 
ful to the state of the church wherein they live ; we do ordain, 
that no priests or ministers of the w'ord of God, nor any other 
persons, shall meet together in any }nivalc house, or elsewhere, 
to consult upon any matter or course to be taken by them, or 
upon their motion or tlirection by any other, which may any 
way tend to the impeaching or depraving of the doctrine of the 
church of England, or of the Book of Cojiimon Braver, or of 
any jiart of the government and discipline now established in 
the church of England; under pain of excommunication i/>so 
facto. 

2. By the 5 & 6 lid. 6. r. ]. $ 2. and 1 Fdiz. r. 2. § 14. All 
persons shall diligently and faithfully, having no lawful or reason¬ 
able excuse to be absent, endeavour themselves to resort to their 
parish church or chapel accustomed, or upon reasonable let 
thereof to some usual place where common prayer and such ser¬ 
vice of God shall be used in such time of let, upon every Sunday 
anti ether days ordainetl and used to be ke})t as holidays, and then 
and there to abide ortlerly anti soberly, during the time of the 
common prayer, preaching, or other service of God there to be 
usetl and ministered; t>ri pain of punishment by the censures of 
the church, [and also on pain of forieiting 12t/. for every such 
offence, to be levied b\' the chu^rchwardens tt> the use of the 
poor, of the goods, lantls and tenements of such offender by way 
of distress. 1 Jlliz. r. 2. 14. only.] 

And by the 23 Eliz. r. 1. Every j)crson above the age of six- 


(3) See l^oIitiaEO, 4. Doptrg, XV. IPublic C!aor 0 |)ip,I. A parishioner 
is not bound to come to his own parish eliurch, if he goes to any 
other. Brittov v. Standisk, 3 Salk.SS. S. C. 1 Salk. 166. Proof of 
absence from,the party's own parish church is, it is said, sufficient to 
throw the onus on him of proving where he went to church. L East^ 
P. C. 19. See form of indictment on stat. 23 El. Jac. Die. tit. Church. 
2 Chittfs Crint. LaWf 22.; and see Peters v. White, 2 Show. Rep. 250. 
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teen years, which shall not repair to some church, chapel, or 
usual place of common prayer, but forbeai the same contrary to 
the 1 FMz. c. 2. shall forfeit 20/. a month ; and if he shall 
forbear the same for twelve months, he shall, after certificate 
thereof made in writing into the court of King’s llcnch, by the 
ordinary of the diocese, a judge of assize, or juvstice of the peace 
of the county where the offender shall dwell, be bound with two 
sureties in 200/. at least to the good behaviour, and so to con¬ 
tinue bound until he do conform [and come to church. § 5. 

§11. regulates the distribution of the penalties; see tit. 

;l'oper|t, XV. 2.] 

And if any person or persons, body politic or corporate, shall 
keep or maintain any .schoolmaster which shall not repair to 
cliurch as is aforesaid, or be allowctl by the bishop or ordinary 
of the diocese; they shall forfeit 10/. a month. Provided, that 
no such ordinary, or their ministe7’s, sliAlI take any thing tor the 
said allowance. And such schoolmaster or teacher presuming 
to tcacli contrary to this act, shall be disabled to be a teacher of 
youth, and be imprisoned for a year. § (>, 7. [See § 10. 12, 13. 
pOpiTp, xiv. 2.J , 

And by the 29 Eliz, c. 6. Every such offender, in not re¬ 
pairing to divine service, but forbearing the same contrary to the 
23l'Jlz. c. 1., as shall thcieof be once convicted, shall for every 
month afterwards until he do conform, pay into the exchequer, 
without any other iiidictmcnl or conviction, in every Easter and 
Michaclnius term, as much as shall then remain un[)aid after 
such rate of 20/. a month ; and if default .shall bo made in any 
]iart of the payment thereof, the (jueeu may, by process out of 
the exchefjuer, seize all the goods and two parts of the lands of 
such ollciuler. § 6. 

Auil by the 3 Jac. c. 4. The king ittay refuse the 20/. a month, [ 170 ] 
and lake two parts of the lands at bis option. § 11. 

And every })crson Avho shall willingly maintain, retain, relieve, 
keep, or harbour in his liouse, any servant, .sojourner, or 
stranger, who shall not repair to church, but shall forbear the 
same li:)r a month together, not having any reasonable excuse; 
shall foi'feit 10/. a month. § 32. 

And every person who shall retain or keep in his service, fee, 
or livery, any person who shall not re})air to church, but shall 
forbear the same for a month together; shall, for every month 
he shall so retain, keep or continue in his service, fee, or livery, 
any such person so forbearing, know'ing the same, forfeit 10/. 

§ 33. 

Provided that this shall not extend to punish or impeach any 
person, for keeping hLs father or mother, wanting (without fraua 
or covin) other habitrition, or suflicient maintenance. § 34. 

And by the 21 Juc. c. 4. Actions against persons for not 
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fr€M:juenting the church and hearing divine service, shall be laid 
in any county at the jileasure of the informer. $ 5. 

8» By the 35 Eliz, r. 1. If any person above the age of six¬ 
teen years, which shall obstinately refuse to repair to some 
church, chapel, or usual place of common prayer, to hear divine 
service, and .shall forbear the same by the space of a month next 
after, without tiny lawful cause, shall, by printing, writing, or 
express words or speeches, advisedly or purposely practise, or 
go about to move or persuade any person to deny, withstand, or 
impugn her rniijesty’s power and authority in causes ecclesiastical, 
united and annexed to the imperial crown of this realm; or to 
that end or purjwse,' shall advisedly and maliciously move or 
persuade any person to forbear or abstain from coming to 
church to hear divine service, or to receive the communion, or 
to be present at any unlawful assemblies, conventicles, <»r meet¬ 
ings, under colour or preienc(^ of any such exercise of religion ; 
he shall be committed to prison until he shall conform to go to 
church, and make submission as hereafter is expressed, f 1. 

Provided, that if he shall not within three months after con¬ 
viction so conform iiimself and make submission, being there¬ 
unto re(juirc<l by the bishop of the diocese, or a justice of the 
peace, or the minister or curate of the parish; then he shall, 
being thereunto warnetl or re(|uired by a justice of the peace, 
upon his corporal oath before the justices in sessiojis, or at the 
assizes, abjure this realm of Knglaiul and all other the queen’s 
dominions for ever, unles.s her majesty shall license the ])arty to 
return \ .and thereupon shall depart out of this realm at such 
haven or port, and within such time, as shall be assigned by the 
justices before whom the abjuration shall be made, unless he be 
Jetted or stayed by such lawful and reasonable causes, as by the 
conmion laws of this realm are allowed in cases of abjuration 
for felony : anti in such cases of let or stay, then within such 
reasonable and cf)nvenicnt time after, as the common law 
requireth in case of abjin atioji for felony : and the justices of the 
petice before whom the abjuration shall happen to be made, shall 
cause the sanie presently to be entered of record before th^ni, ami 
shall certify the same to the next assizes. § 2. 

And if he shall refuse t ' make abjuratitm, or after abjuration 
made, shall not go to such haven and within such time as is 
before appointed, and from thence ilepart, or after departure 
sl^all return without her majc.sty’s specia’ licence; he shall be 
guilty of felony without benefit of clergy. § 3. 

But if he .shall, before he be required to abjure, repair to some 
parish church on some Sunday or other festival day, and then 
and there here tlivine service, and at service time before the 
sermon on reading of the gospel, make public and. open submis¬ 
sion and declaration of his conformity, he shall be discharged: 
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Which submission shall be in this form, “I, A. B., do humbly 
“ confess and acknowledge, that I have grievously oiTended 
“ God, in contemning her majesty’s godly and lawful govern- 
meat and authority, by absenting myself from church, and 
“ from hearing divine service, contrary to the godly laws and 
“ statutes of this realm, and in using and frequenting disordere<il 
“ and unlawful conventicles and assemblies, under pretence and 
“ colour of exercise of religion; and I am heartily sorry for the 
“ same; and do acknowledge and testify in my conscience, that 
“ no other person hath, or ought to have, any power or autho> 
“ rity over her majesty; and 1 do promise and protest, witliout 
“ any dissimulation, or any colour or mcaiMi of any dispensation, 
“ that from hencefortli 1 will from time to time obey and per- 
“ l()rm her majesty’s laws and statutes, in repairing to the 
“ church, and hearing divine service, and do my uttermost en- 
“ dcavour to maintain aiul defend the same.” Winch submis¬ 
sion and declaration the minister shall presently enter in a book, 
to be kept in every parish for that purj)ose; and in ten days 
shall certify the same in writing to the bishop of the diocese. 


§ 4*, lij ()• ^ 

Provided, that if after submission such ollendcr shall fall into 


relapse, or eftsoons obstinately rctiise to repair to some church, 
cliapei, or usual place of common prayer, to hear divine service, 
and shall forbear the same as aforesaid, or sliall be present at 
any such assemblies, conventicles or meefings, under colour or 
})i etence of any exercise of religion; he shall lose all beiic/it of 
his subinissioji, § 7. 

All pains, duties, forfeitures, anti payments on this act, and oil 
the 22 Eliz. c. 1. shall be recovered to her majesty’s use, in any 
of the courts of record at Westminster. § JO. 

Provided, that one third ol’ the penalties by this act, shall be 
einployeil to such charitable uses, and in such manner and form 
jis is ilirccted by the statute of the ‘29 JCl/z. c. 6. (that is, for the 
relief of the poor, as shall be directed by the lord treasurer, 
chancellor, and chief barons of tlic exchequer.) § 11. 

Provided, that no popish recusant, or feme covert, shall be 
conqiclled or bound to abjure by virtue of tliis act. §12. 

Provided, Uiat every person that shall abjure by tliis act, or 
refuse to abjure, being thereunto reijuired as aforesaid, shall Ibr- 
feit to the tpieeii all his goods and chattels for ever, and his lands 
during life. § 18. 

[Stat. l7Car.2. c.2. for restraining non-conformists, from 
coining or being within five miles of any city, or town corporate, 
or boroughs sending burgesses to purlianieni, and from keeping 
schools, is repealed by 5‘2 Geo. 3. c. 1 55. § I. 

IStat. 22 Car. 2. c, 1, against seditious conventicles is repealed 
by the same act.J 
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Sacrament. 4 . By the 13 8 & 14 Car. 2. c. 4. No person shall presume to 
consecrate and administer the sacrament of the Lord’s supper, 
before he shall be ordained priest accordinij to the manner of the 
church of England; on pain of 100 /., hal^ to the king, and half 
to be eijuully divided between the poor and him who shall sue in 
any of his majesty’s courts of record. § 14. 

And by the J3 Car. 2. sf. 2 . c. 1 . No person shall be placed, 
elected, or chosen, into the office of mayor, alderman, recorder, 
bailiilj town clerk, common councilman, or other office of 
magistracy, or place of trust or other employment, relating to, 
or concerning the government of any of the cities, corporations, 
boroughs, cinque ports, and their members, and other port towns 
within this realm, that shall not have within one year next before 
such election or choice, taken the sacrament of the Lord’s sup¬ 
per, according to the rites of the church of England; and in 
default thereotj every such jilacing, election, and choice, is hereby 
declared to be void. § 12 . («) 

(w) By 5 Geo. 1. c. 6 . § 3. a prosecution upon this statute, to oust the 
party elected into a corporate office, must he commenced within six 
months after tlic election, and prosecuted without wilful delay ; aud 
the oath and declaration required by the stat. 13 Car.2. are repealed. 
The following cases have lately occurred upon this subject. The 
Kinp; v. Jiroivn and two other.<if Pash. 29 Geo. 3. li. J{. 3 T. Hep. 
574 . n. a rule was obtained lor an information iu nature of quo 
•warranto against the defendants, as common council men of York^ to 
shew by what authority they claimed to be such ; they not having 
received the sacrament within twelve months previous to their 
election, under 13 Car, 2. si. 2. c. 1. and the prosecution being com¬ 
menced within six months after their election. Against the rule it 
wasi said, that if the court thought the granting of these informations 
was not ex debito justiliee, but discretionary, no case could occur 
where that discretion miglit more properly l)e exercised than the 
present. For the necessity of the statute in question had long been 
done away, and the «icfendants, in this particular case, had been 
elected without their k iowledge, and in their absence, so that they 
had no opportunity of } ' _ through the previous forms with a view 
to their electioi*s, and by their aflulavits they state unequivocally that 
they are members of the church of England. Applications of this 
sort are certainly to the i.'scretion of the court, because the subject 
is obliged to ask leave of the court to file his information ; and a 
refusal to grant leave on this ground will not operate as a repeal of 
the stat. of Car. because if any publiu inconvenience is likely to arise 
from the omission in question, it is still open to the attorney-general 
to prosecute if he pleases. Besides it doe > not appear here, that the 
party making the application has any connection with the corpora¬ 
tion, upon which ground the court refused to interfere in the case of 
the K?ng v. Stacey, 1 T. Reji. 1. 

Lord Kenyon Ch. J. I think we are bound to grant this in- 
fbmiation. The law has said that the magistracy of the country 
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5. By the 3 Jac. c,5. § 8. no [popish] recusant convict shall JM 8 «lHUt 3 r. 
practise the common or civil law, or physic, nor shall be judge, 


shall be in the hands of those who profess the religion of the church 
of England. This law has been revised and softened down, since the 
accession of the house of Hanover, but we are now called upon to 
pare aw£w the provisions of it, still more than the legislature have 
thought lit to do. 

Ashhurst J. Where the application is made merely to disturb the 
local peace of corporations, it is right to inquire into the motives of 
the party, to see how far he is conjiected with the corporation. But 
the ground on which this application is made, is to enforce a general 
act of parliament, which interests all the corporations in the king¬ 
dom, and therefore it is no objection that the party applying is not a 
member of the corporation. Another reason why we may more 
safely interfere in this case, is because this application does not tend 
to a dissolution of the corporation. 

Duller and Grose Justices, assenting, the rule w'as made absolute. 

The King v. Smith, HU. 30 Geo. 3. 1 T. Rep. .573. A rule having 

been obtained to shew cause why an information in the nature of 
quo tvarranio should not be granted against the defendant to shew 
by what authority he claimed to be ma 3 'or of Nottingham, upon the 
ground of his not having taken the sacrament, according to the rites 
of the church of England, within one year next before his election. 
It was objected to the propriety of this application from the relators, 
that they vv'crc members of the corporation, who had concurred in 
the election of the defendant, and therefore ought not to be per¬ 
mitted to impeach it. But per Lord Kenyon Ch. .1. The rule under 
which the defendant attempts to shelter himself from the present 
application, holds very properly in cases where tJie electors concur 
in the election of the defendant, knowing of a defect in the form of 
conducting it: but this is a dilferent case; here the defect is a latent 
one, arising from the omission of an act which the legislature have 
positively required to be done before any person is elected into a 
corporate oHice. And by the court the rule was made absolute. 
3 T. Rep- 573, 574'. [And the court, for such an omission, will grant 
an information at the prayer of a mere stranger to the corporation, 
because it concerns the interests of the»whole kingdom. The King 
V. Drown, 3 T. Rep. 574. n."] 

An information in the nature of a yao toarraa/o, however, cannot 
be obtained, except the defendant have actually entered upon his 
office ; a mere claim of the franchise is not sufficient ground for such 
proceedings, though if the defendant refuse to take upon himself an 
office to which he has been duly elected, the court will perhaps 
grant a criminal information against him. 

The King v. Whiivoell, Mich. 33 Geo. 3. 5 T. Rep. 85. was a rule 

for an information in the nature of a quo warranto against the de¬ 
fendant for claiming to be sheriff of Coventry, the objection to whic^^ 
was, that he had not been sworn in, or done any act of office 
whatever. — In support of the rule it was said to be sufficient if a 
party claimed an office to which he had been elected. That in the 
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minister^ clerk, or steward, or other officer, in any court, or any 
officer in the ai*my or navy ; on pain of 100/., half to the king, 

present case it ai)peared from tlic affidavits that the defendant had 
been formerly elected to the office, and had tendered himself to be 
sworn in ; but it was thouglit not expedient to administer the oath, 
inasmuch as lie had not taken the sacrament within one year next 
before his election, pursuant to the 13 Car. 2. iC 2. c. 1. That if 
this application should be refused, the consequence would be, that 
as the defendant insisted on his election, there could be no sheriff 
capable of acting for that city ; for that the court would not grant 
a mandamus to the corporation to proceed to another election, unless 
there had been a mere colourable election, which could not be said 
to be the case here. That if the court were not now to interpose, 
the defendant would, after the expiration of six months from the time 
of his election, take upon himself the actual exercise of the office, 
without receiving the sacVanicnt : for that he would then he pro¬ 
tected by the stat. .*3 Ceo. 1. c. 6 ., which enacts that the party shall 
incur no forfeiture,-&c. unless the ])roscciition be commenced within 
six months after the election. It was added, that this application 
had been made in preference to one for a eriniinul ini'ormatloii 
against the defendant, for not taking upon him the office which they 
feared would have been rejected, since that might have subjected 
him to the penalties of another law. But per Buller .T. (in the absence 
of Lord Kenyon Ch. J.) no instance has been produced in which 
the court have granted an information in nature of (juo xcarrantOy 
where the party against whom it was applied for lias not been 
in the actual possession of the office. No such instance can have 
happened ; and all the cases cited are the other way. In The Kia^ 
V. Ponsonbi/t Say. 2-1.5. 2-17. BnU. N, P. 211., the court expressly 
held that there must be a xiser as well as a claim in order to found 
such an application. This is evident from the very nature of iJie 
case. The defendant does not now claim to exercise his office of 
sheriff; he merely claims a right to take the oaths of office, in order 
that he may be invested with that corporate character. But until 
the oaths have been mlministcred to him, he does not claim to exer¬ 
cise the office. It has: hecii said that the court ought to grant this 
application, because it •«. the. only remedy : for that under these cir¬ 
cumstances, they cannot grant a'criminal information, or a manda¬ 
mus. Whether they can interfere in the one or the other of those 
modes must depend upon the particular circumstances of the ease, 
upon which they will dt cide when it is regularly brought before 
them; for the present it is sufficient to observe, that the court have 
granted criniinnl informatioio' against persons for not taking upon 
them offices to w'hich they have been legally elected. I remember 
the case ot The Kin^v.Browin, tried before me at Liverpool upon 
that very ground. But certainly the couit cannot entertain such an 
application, as the present, no’«.««■ by the defendant having been 
pretended. Mr. Justice Qrose concurring, the rule was discharged. 

[The disqualification by 13 Car. 2 . st.2, c. 1 . ^ 12 . of a person who 
has rot received the sacrament within a year to be elected to a cor- 
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and half to him that shall sue in any of the ,king*s courts of 
record. § 8. 

G. By the 3 Ja. c. 5. If the children of any subject (the said 
children not being soldiers, mariners, merchants, or their 
apprentices or factors) shall, to prevent their gootl education in 
England, or for any other cause, be sent or go beyond seas, 
without licence of the king or six of the privy council (whereof 
. tlie principal secretary to oe one); such child shall take no be¬ 
nefit by any gift, conveyance, descent, devise, or otherwise, of any 
lands or goods, until he cont()rm. §. IG. 

7. Arundel. It shall be publicly taught and preached by 
all, that in judicial matters, oaths may* be lawfully taken. 
Lind. 298. 

Art. 39. As we confess, that vain and rash swearing is for¬ 
bidden Christian men by our Lord Jesus Christ, and James his 
apostle; so we judge, that Christian religion doth not prohibit, 
but that a man may swear when the magistrate requireth, in a 
cause of faith ami charity, so it be done according to the pro- 
])het’s teaching, in justice, judgment, and truth. 

The unlawfulness of taking an oath, though before a judge, 
was one of the tenets of the otd anabaptists; against whom there¬ 
fore first, the 1‘oregoiiig constitution, and after that this article 
was made; long before the <]uakcrs had cither name or being. 


poratc office, is not removed by 47 Geo. 3. at. 2. C.H5. § 6. (the an¬ 
nual iiuluMimity act,) which restrains its operation in cases where the 
office shall have been “ already legally Jillcd up and enjoyed by 
any other person at the time of passing tlie act.” Votes given for a 
candidate r^/er notice that he is incapacitated on this account are 
thr(wn away; and the qualification of another candidate being af¬ 
firmed by him, and not negatived by a jury, satisfies the presump¬ 
tion of Jaw that every person has conformed to it till something ap¬ 
pears to rebut that presumption. The King v. Hawkins, 10 East's 
Hep. 211. And such candidate having the greatest number of legal 
votes, though in fact inferior in number to the first, is duly elected 
and entitled to be sworn in; but mitil he is sworn in, the office is not 
legally Jillcd up and enjoyed by him within the exception in the an¬ 
nual indemnity act: therefore, if the disqualified person who had 
the greatest number of votes be sworn into the office, and after- 
w’urds qualifies himself by taking the sacrament, &c. within the time 
allowed by that act, he is thereby recapacitated, freed from all 
disability, and his title to the office is thereby protected; such office 
not having been then already vacated by judgment, or legally Jilled 
up and enjoyed by another person. The King v. Pany, 14 East, 549. 
Votes given hejore notice of the ineligibility of one of the candidates 
on account or his not Iiaving received the sacrament within one 
year, are not thrown away so as to authorize the returning officer to 
return another candidate, who was in a minority. The King y. Bridge, 
1M.4-S.76.3 
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But because they who at present go under the name of anabap* 
lists have quitted the doctrine^ and the people called quakers 
have taken it up, it is judged most proper to insert the same here, 
under the law relating to quakers. (^bs. 510, 511. 

Again; by the 5 c. 1 . If any person shall refuse to take 
the oaths of allegiance and supremacy lawfully tendered, he shall 
incur a praemunire. § 8. 

[The stat. I S & 14 Or. 2 . c. 1 . intituled, “ An Act for pre¬ 
venting tlie mischiefs and dangers that may arise by certain 
persons called quakers and others refusing to take lawful oaths,” 
is repealed by 52 Geo, 3. c. 155. § 1 . That act does not extend 
to quakers, see 114.] 

X 182— 8 . The tenets of the old anabaptists were, that infatits ought 

183 ] not to be baptized j and if they be baptized, that they ought to 
Anabaptists rebaptized when they come to lawful age; that it is not lawful 
ii^partitu- ^ Christian man to bear ofiRce or rule in the commonwealth ; 

that no man’s laws ought to be obeyed ; that it is not lawful for 
a Christian man to take an oatli before any judge; that Clirist 
took no bodily substance of the blessed virgin ; that sinners after 
baptism cannot be restored by repentance; that all tilings be or 
ought to be common, and nothing several: all which were ex¬ 
cepted out of the general pardon of the 32 Uen. 8 . e, 49. and the 
3 & 4 JUdtv. 6. c. 24. 

Art, 16. Not evOry deadly sin willingly committed after bap¬ 
tism is sin against the Holy Ghost and unpardonable. Where¬ 
fore the grant of repentance is not to be denied to such as fall 
into sin after baptism. After we have received the Holy Ghost, 
we may depart from grace given and fall into sin, and by the 
grace of God wc may arise again, and amend our lives. And 
therefore they are to be condemned, which say they can no 
more sin as long as they live here, or deny the place of forgive¬ 
ness to such as truly repent. 

Ah, 2 Y. The baptism of young children is in any wise to be 
retained in the chui ch, as most agreeable to the institution of 
Christ. 

It was thought convenient, ^that an office should be added for 
the baptism of such as are of riper years; which although not so 
necessary when the lormer book was compiled, yet by the 
gi'owth of anabaptism, through the licentiousness of the late 
times crept amongst us, it is now become necessary. Preface t(t 
the Book of Common Prayer, 

• Ah, 37. The laws of the realm may punish Christian men 
with death, for heinous and grievous offences. 

And by the same aHide, ft is lawful for Christian men, at the 
commanament of the magistrate, to wear weapons, and serve in 
the wars. 

Art, 38. The riches and goods of Christians are not common. 



aS toricliing tlie right, titl6, and possession of the same, as cer* 
tain aiialwptists do faJsely boast. Notwithstanding, eveiy mart 
ought, of such things as he possesseth, liberally to give alms to 
the poor, according to his ability. 

II. Ho^ far mttigdtedy by the act of toleration^ a'nd [ 184 ] 

other acts. 

By the 1 Witt. c. 18. (4) it is enacted as JblUfmeth: Forasfnnch 
as some ease to scrupulous consciences in the exercise of re¬ 
ligion, may be an etfectual means to unite their majesties', pro- 
testant subjects in interest and affection*; it is enacted, that 
neither the statute of the 23 FMz. c. 1. nor the statute of the 
29 Eliz. c. 6. nor the 1 Etiz. c. 2. s. 14. nor the 3 Jac, c. 4i nor 
the 3 Jac. c. 5. nw any other la'w or statute of this realm made 
against papists or popish reaisa7itSf (except the 25 Car, 2. c. 2^ 
and the 30 Car, 2. st. 2. c. 1.) shall be construed to extend to any 
jierson dissenting from the church of England^ that shall take the 
oaths of allegiance and supremacy (5), and make and subscribe the 
declaration against popery of the 30 Car. 2. st. 2. c. 1. Which 
oaths and declaration the justices of the peace at the general 
sessions of the peace to be held for the county or place where such 
person shall live, are hereby required to tender and administer to 
such persons as shall offer themselves to take, make, and sub¬ 
scribe the same, and thereof to keep a register: and none of the 
persons aforesaid shall give or pay, as any fee or reward, to arty 
officer <jr officers belonging to the court afbresaitl, almve the 
sum of Qd. nor that more than once, for the entering of his 
taking the said oaths, and making and subscribing the said 
declaration; nor iibove the further sum of Qd. for any certificate 
of the same to be made out and signed by the officers of tlie said 
court. § 1, 2. 

And all and every person and persons that shall as aforesaid 
take the oaths, and make and subscribe the said declaration, 
shall not he liable to any pains, penalties, or forfeitm es mentioned 
in the 35 Eliz. c. 1. [nor in the 22 Car, 2. c. I. Rep. 52 Geo. 3. 


(4) A. D. 1689. Confirmed \0 Ann. c. 2. §7. to be deemed a 
public act, 19 Geo. 3. c. 44. § 4. called the Act of Indulgence, i'Mod. 
274., and usually the Toleration Act. Its object was only to repeal* 
certain penal laws therein mentioned, leaving the common law as it 
stood with respect to all common law offences against religion; and ” 
the statutes 9 & 10 Will. 3. c. 32. and 53 Geo. 3. c. 160. leave the 
common law punishment for blasphethy where it was. Ati. Gen. v. 
Pearson, 3 Merio. 405.408. 

(5) But after 24th June, 1791, no person shall be summoned to take 
the oath {of supremacy), aad make the declaration against tfansub* 
stantiation. 31 Geo. 3. c. 32. §18. 
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c, 155. § 1.] nor shall any of the said persons be prosecuted in 
any ecclesiastical court, for or by reason of their non-conforming 
to the church of Englanfi. § I*. 

ProvulecI, that if any assembly of persons dissenting from the 
church of England shall be had in any place for religious wor¬ 
ship, with the doors locked, barred, or bolted during any time 
of such meeting together; all and every person and persons that 
shall come to and be at such meeting shall not receive any benefit 
from this law, but be liable to all the pains and penalties of all 
the foregoing laws recited in this act, for such their meeting, 
notwithstanding his taking the oaths, and his making and sub¬ 
scribing the declaration utbresaid. § 5. ( 6 ) 

Provided, that nothing herein contained shall be construed to 
exempt any of the persons aforesaid fnmi Jiaying of tithes or 
C 185 ] other parochial duties, oi- any other duties to the church or 
minister; nor from any prosecution in any ecclesiastical court, 
or elsewhere, for the same. § 6 . 

And if any person tlissenting from the cluii'ch of England as 
aforesaid, shall be chosen or otherwise appointed to bear the 
office of high constable, or petit constable, churchwarden, over¬ 
seer of the poor, or any other puvocliial or ward office, and such 
person shall scruple to take upon him any of the said offices in 
regard of the oaths, oi- any other matter or thing require<l by 
the law to be taken or done hi respect of sucli office; every such 
person shall and may execute such office or emjdoyment by a 
sufficient deputy by him'to be provided, that shall comply with 
the laws on this behalf. Provided always, the said dejiuty be 
allowed and approved by such person or persons, in such man¬ 
ner as such oflicer or officers respectively should by law have 
been allowed and approved. § 7. 

And no person dissenting from the cliurch of England, in 
holy orders, or ■pretemied holy ardas^ or prc/cndhi" lo holp or- 
lu’v&i nor any prcadirr ot' teacher of any anigrc<fation of tlissent- 
ing protestaiits, that sha\l make and subscribe the declaration 
aforesaid {1)i and take (he said oaths( 8 ) at the general or quarter 
sessions of the peace to be held for the county, town, parts, or 


(61 And by stat. 5*2 Geo. 3. c. § 11., no meeting, congregation, 
or assembly of persons for religious worship, shall bo had in any¬ 
place with the doof fastened so as lo pr< vent the entrance of persons 
, during the time of »uch meeting : and tlu person teaching or preach¬ 
ing there shall forfeit for each time any such meeting is had with the 
door fastcyied not less than 40*’. nor more than 20/. at the discretion 
■of the convicting justices. 

(7) Set»b. that against Popery in 30 Car. 2. st. 2. § 2. 

(8) fiemb. those of allegiance and supremacy in 1 W.S^ M, st. L 
. 1. ■^.6, 7.; but as to the oath of supremacy, see 184. n.5. 
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invislon where such person lives, mid shall also declare his nppro- 
hation of and subscribe (he articles of religion mentioned in the 
statute of the \S Eliz. c. 12. exce])t the SUh, 35th, and 36th, 
and these words of tlie 20tli article, viz. [the church hath power 
to decree rights or ceremonies, and authority in controversies of 
faith, and yet (9)], sliall be liable to any of the pains or penalties 
of the 11 Car. 2. c.2. nor the penalties mentioned in the said 
act of the 22 Car. 2. c. 1.(1) by reason of preaching at any ex¬ 
ercise of religion; nor to the penalty of 100/. by the 13 & 14! 

Car. 2. c. 4-. for officiating in any congregation for I he exercise of 
religion permitted and allowed by this act. § 8. 

IVovidcd always, tliat the making and subscribing the said 
ileclaration, and the taking the sjiid oaths, [and making the de¬ 
claration of apjnobation an<l subscription to the said article (2)] 
in manner as aforesaid, at such genci'al or quarter sessions of 
the peace, shall be then and there entered of record in the said 
courl, for which Vut. shall be paid to the clerk ol’thc peace, and 
no more: provided, that such person shall not at any time 
preach in any place, but with the doors not locked, barred, or 
l)olted as aforesaid. § 9. , 

And \idiereas sonic dissenfing jirotcstanfs srnqdc the baptizing 
of injdnls; it is enacted, that every person in pretended hoi}' 
orders, or pretending to holy orders, or preacher or te.acher, 
that shall [subscribe the aforesaid articles of religion, except l)e- [ 186 ^ 
fore excepted, and also exce})t part of the 27tli article touching 
infant ba})tism, and shall (3)J take the said oaths, and make and 
subscribe the said declaration, in manner aforesaid, shall enjoy 
all the privileges, benefits, and advantages which any otlicr dis¬ 
senting minister as Jilbresaid juight have or enjoy by virtue of 
this act. $ 10. 

And every teacher or preacher in holy orders, or pretended 
holy oi“ders, that is a mitiister, preacher, or teacher of a ctaigre- 
gation, tlnit shall take the oaths herein ref^uired, and make ami 
subscribe the declaration aforesaid, [ajul also subscribe such of 
the aforesaid articles ol' the church of Kngland ns arc re([uircd 
by this act in m.aimer atbresaid (4)J shall be thenceforth excm])ted 
from scrvijig on any jury, or from being chosen or appointed to 
l)ear the office of churchwarden, overseer of the poor, or any 


(9) This exception is rendered unnecessary on making the dc- 
claratitiri provided by 19 (7eo. 3. r. 44. § 1. 

(1) Tiotli now repealed by .52 Geo.3. c. J.5.5. § 1. 

(2) Repealed, see note (1). and the declaration in 19 Geo. 3. r.44. 
§ 1. infra, 191 a, seems substituted. 

(3) Tins exception seems unnecessary ■'iiice J9 6Vo. 3. c. ll. ^ I. 
(See note (9). 

( 1) See la'-t note. 
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Other parochial or ward office, or other office in any hundred of 
any shire, city, town, parish, ffivision, or wapentake. $ 11. 

And every justice of the peace may at any time require any 
person that goes to any meeting for exercise of religion, to make 
and subscribe the declaration aforesaid, {semble against popery] and 
also to take the said oaths Isee as to oath of supremacy, 184', note 5.] 
(or declaration of fidelity hereinafter mentioned, in case such 
person scruples the taking of an oath,) and upon refusal thereof, 
he shall commit him to prison without bail, and certify his name 
to the next session to be held fo^ that place where such person 
then resides ; and if he shall there upon a second tender refuse 
to make and subscribe the declaration aforesaid, he shall be 
then and there recorded, and from thenceforth taken for a popish 
recusant convict, and incur all the penalties of ail the aforesaid 
law's. § 12 . 

And whereas there are certain other persons, dissenters from 
the church of England, who scruple the taking of any oath ; it is 
enacted, that every such person shall make and subscribe the 
declaration aforesaid, [ 7 »w. in 30 Car. 2 . st. 2. § 2 . against popery] 
and also a declaration qffdelity, and sJibscribc a jyrfession (f their 
Christian helief (5) Which dcclarfitions and subscription shall 
be made and entered of record at the general quarter sessions 
of the peace for the place where such person resides. And 
every such person tliat shall make and subscribe the two declar¬ 
ations and profession aforesaid, being thereunto required, shall 
be exempted from all the pains aiid penalties of all the afore¬ 
mentioned statutes made against popish recusants or protestant 
non-conformists, and also from the penalties of the 5 MUz. c. I. 
{and ] 3 & 14 C. 2 . c.l. now repealed by .52 Geo. 3. c. 155. $ 1 .] 
concerning the taking of oaths; and shall enjoy all other the benefts. 


( 5 ) The form of this declaration qffdelity is as follows : 

** I, A. B., do sincerely promise and solemnly declare before God 

and the world, that I will be true and faithful to King-; and I 

do solemnly profess and declare tliat I do from my heart abhor, 
detest, and renounce as impious and heretical that damnable doc- 
« trine and position, * That princes excommunicated or deprived 
by tlie pope, or any authority of the see of Home, may be deposed 
or murdered by their subjects, or any other whatsoever:’ and I 
‘ do declare that n« foreign prince, prelate, state, or potentate, 
hath or ought to have any power, jurisdiction, superiority, pre- 
eminence, or authority, ecclesiastical or spiritual, within this realm.” 
, In all cases where quakers arc required or permitted to make and 
subscribe the above declaration of fidelity, another form is sub¬ 
stituted by 8 Gco. 1. C.6. §1., which see, the 3rd vol. SDatbiff, 21. 
p. 19. 

The form of the profession if Christian belief required by 1 fK Sc 
M. sess. 1. c. 18. to be subscribed, will be found in the 3rd vol- 
21 . page 20 . 



privileges^ and advantages, under the like limitations, provisoes, 
and conditions, •which any other dissenters shfndd or might to enjoy 
by virtue of this act. § 13. 

And if any person shall refuse to take the said oaths (6), whep 
tendered to him, which every justice of the peace is hereby im- 
powered to do; such person shall not be admitted to make and 
subscribe the two declarations aforesaid, though required there¬ 
unto either before a justice of the peace, or at the sessions before 
or after any conviction of p<ipish recusancy as aforesaid, unless 
such person can, within thirty-one days after such tender of the 
declarations to iiim, produce two su^cient protestant witnesses 
to testify upon oath that they believe him.to be a protestant dis¬ 
senter-, or a certificate under the hands of four protestants who 
are conformable to the church of England, or have taken the 
oaths and subscribed the declaration al)ove mentioned, and shall 
also produce a certificate under the hands and seals of six or 
more suflicicut men of the congregation to which he belongs, 
owning him for one of them. $ 14*. 

Provided, that until such certificate under the hands of six 
of his congregation as aforesaid be produced, and two protestant 
witnesses come to attest Ins being a protestant dissenter, or a 
certificate under the hands of four protestants as aforesaid be 
produced, the justice shall take a recognizance with two sureties 
in tlie penal sum of 50l. for his producing the same; and 
if he cannot give such security, shall commit him to prison 
until he hath })roduccd such certificates, or two witnesses as 
aforesaid. ^15. 

Provided always, that all the laws made and provided for 
the frequenting of divine service on the Lord’s day, shall be still 
in force, and executed iigainst all persons tliat offend against 
the saitl laws, except such persons come to some congregatioti or 
assembly of religious worship, allowed or permitted by tliis act. 

Provided, that nothing in this act shall be construed to extend 
to give any ease, benefit, or advanttige, to any papist or popish 
recusant whatsoever; [w to any person that shall deny in his 
preaching or voriting the doctrine the blessed Trinity, as it is 
declared in the aforesaid articles of religion. (7)j § 17- 

Provided, that if any person shall willingly and of purpose, 
maliciously or contemptuously come into any cathedral or parish 
chur<;h, chapel, or other congi-egation permitted by Uiis act, and 
disquiet or disturb the same, or misuse any preacher or teacher; 
lie shall upon proof thereof before any justice of the peace by two 


(6) But see as to oath of supremacy, 184'. «.5. 

(7) The matter between brackets is repealed by 53 Geo. 3. 160, 

§ 1. infra, 20G. 
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witnesses, find two sureties to be bound by recognizance iu tbc 
penal sum of 50/., and in default of such sureties shall be com¬ 
mitted to prison till the next sessions; and upon conviction of 
the said offence at the said sessions, shall suffer the pain and 
• penalty of 20/. to the king. § 18. [and see 1 Geo. 1. st. 2. c. 5. 

C 188 3 Provided always, that no congregation or assembly for religious 
worship shall be permitted or allow'od by this act, until ilic flace 
of such meeting shall be cer tified to the bishop of the diocese, or 
to the archdeacon of the archdeaconry, oi' to the justices of the 
peace at the general or quarter sessions of the peace for the 
county, city, or place, in which such meeting shall be held, and 
registered in the said bishop’s or archdeacon’s court respectively, 
or recorded at the said sessions; the register or clerk of the 
peace whereof respectively is hereby required to register the 
same, and to give certificate thereof to such person as shall de¬ 
mand the same: for which there sliall be no greater foe nor 
reward taken than the sum of 6d. J 1.9. 

§ 2, Nor any other law or statute of this realm mode against 
papists or popish recusant^ Which are specially inserted under 
the title popftp. 

Except the ‘25Caf\2. c.2. and the 30 Car. 2. st.2, r. I.j 
Which said statute of the 25 Car. 2. c. 2. recpiircs, that persons 
admitted to temporal offices shall receive the sacrament acconl- 
ing to the usage of the church of England, and subscribe the 
declaration against transubstautiation. 

And the said statute of the 30 Car. 2. st.2. c.l. disables 
persons from sitting in cither liouse of ])arliament, or coming to 
court, who shall not subscribe the declaration against popery 
therein mentioned. 

Sholl be construed to extend to any person or persons dissenting 
from the church (f England, that shall take the oaths'] In the judg¬ 
ment given against La}-wood, H. G Vi'ill. it was declared by the 
court, that the defend.mt should at first have pleaded in bar, that 
he was a dissenter froJu tlm church, and then brought liimself 
within the compass of the act of indulgence; of which the court 
cannot take any notice, because it is a private act (v); for before 
it was made, the ]a\v did not take any notice of prolestant dissent- 
as, but only of dissenters from the church in general: besides, 
it is an act which doth not exterul tf) all sorts of protestant dis¬ 
senters, but only to such who shall qualify themselves as therein , 
prescribed. ‘\Mod.2^\. \Salk.\61. 1 29. 8. C. 

DissaUing from the church of England] In the case of Dr. 

(u) But by the 19 Geo. 3. c. 44. §4. this act of I IKSf M. is de¬ 
clared to bo a public act, and to be judicially noticed as such 
without specially pleading the same- 



I>iiSisenterii(. i8» 

Trchec and Keiih^ Feb. 12 . 1742. Mr. Keith, minister of May- 
fair chapel, which was a chapel of ease to St. Georj^e’s parish, 
Han()ver-sc|iiare, of which the plaintiff’ w^as rector,- being cited 
into the bisliop of London’s court, for officiating as a clergyman 
of the church of England, without being licensed by the bishop, 
and having been denounced excommunicate forty days, for con¬ 
tumacy and contempt of the ecclesiastical laws; upon the bishop’s 
certificate into chancery of this fact, the writ dc excommimicalo [ 189 ] 
issued. It was moved to (|uash the writ, and one of the 
suggestions was, that Mr. Keith is w'ithin the toleration act. 

But by the lord Chancellor Hardwicke, The act of toleration 
was made to jn’otect })ersons of tciuler •consciences, and to 
exempt them from penalties; but to extend it to clergymen of 
the church of England, who act contrary to the rules and dis- 

cipline of the church, would introduce the utmost confusion.- 

And the exception was over*ruled. 2 2\tkyns, 498. See Carr v. 

Mnrahf infra, 205. n. (4). 

TJiaf shall lake the oaths] And by the \0 Ann. c.2. If any 
person dissenting from the church of England (not in holy 
orders, or pretended holy ot;(lers, or pretending to holy orders, 
nor any })rcachcr or toucher of any congregation) who should 
have been entitled to the benefit of the toleration act, if he had 
duly taken and subscribed the oaths and declaration, or other¬ 
wise qualified himself as rc{|uired by the said act, and shall be 
jirosccuted ujion any of the penal statutes from which protcstaiit 
di>scntcrs are exempted by the said act, —■ shall at any time 
during such prosecution, take and subscribe the said oaths and 
ileclaration, or being ol‘ the })cople callefl (juakers, shall make 
ajid subscribe the aforesaid declaration, and also the declaratioji 
of fidelity, and subscribe the profession of their Christian belief, 
according to the said act, or before any two justices of the peace 
(who shall take and I’eturn the same to the next (juartcr sessions 
to be there recorded); such person shall be entitled to the 
benefit of the said act, as fully as if he had duly qu.alified himself 
within the time prescribed by the said, act, and shall be thence¬ 
forth exem])ted and discharged from all the penalties and 
forfeitures incurred by force of any of the aforesaid [)enal 
statutes. § 8. 

2'hat. shall take the oath of allegiance and supremary, and make 
and subscrihe the declaration against Which oaths and 

dccl.'U’ation are inserted under the title iDnthtf. 

I'hr the county or place xe-herc such person shall live.] And by the 
10 Anti. c. 2. Any j)reacher or teacher of any congregation oi 
<!issenting protestants, duly qualified according to the said act, 
shall be allowed to olficiate in ajjy congregation, although the 
•same be not in the county w'hercin he was so qualified; provided 



tiiat the said congregation or place of meeting hath been duly 
certified and registered, or recorded according to 1 IF. d* M. st, 1. 
c. IS. $19.; and such preacher or teacher shall, if required, 

f )roduce a certificate of bis having so qualified himself under the 
land of the clerk of the peace; and shall also before any justice 
of the peace of the county or place where he shall officiate, make 
and subscribe such declaration, and take such oaths as are men¬ 
tioned in the said act, if thereunto re<]uired. $ 9. 

$ 4-. All and every person and persons shall not he liable'} 
The sense in this, and in the fallowing section where the same 
words are repeated, is evident enough; but it seems to be some¬ 
what inaccurately expressed. 

Shall not be liable to any painSi penalties^ or forfeitures'} And 
the law so fur favours dissenters upon the foundation of this act, 
that charities are permitted to be established for the support of 
dissenting ministers. As in the case of tlie Attorney-General 
and Cock^ May 4. 1752. Ann Partridge by her will devised 
an annuity to the minister of a baptist meeting-house in the 
parish of Hemel Ilempstead. On an information in the name of 
the attorney-general to establish this charity, it was urged that 
the act is not merely an act of toleration, but that it restores the 
common right of mankind to worship God according to their 
own conscience, and is agreeable to the policy of inviting people 
to come to trade and live here, and to the policy of every man’s 
disposing of his own as he pleases. And the case of the Attorney- 
General and Andnnm was cited. Mar. 9. 1748, wherein copyhold 
lands, not surrendered to the use of the will, were devised for 
the benefit of quakers ; and on a hill, the lord chancellor 
established it. On the other hand it was argued, that this 
court, before it interposes for a charity, will consider the nature 
of it, and not execute every charlt}', although made on religious 
principles. In the case of Mendes Da Costa against De Pays, 
Amb, 228. Dec. 6. 1743, Elias De Pays, a Jew, by his w'ill 
ordered 1200/. to be appropriated for an establishment of an 
assembly for the reading tjieir holy and divine law for ever; and 
the lord chancellor held it an illegal charity, and such as this 
court would not enforce. — By sir John Strange, master of the 
rolls, for the lord chancellor: This case is not now to be made a 
question. Baptists are persons the legislature looks upon as well 
as quakers. In the quakers’ case the court went a great way, 
not only countenancing it as a good charitable use, but supply¬ 
ing the want of surreniler to the use «if the will. The Jew case ‘ 
was different; the lord chancellor held it an illegal charity, 
because it was not for the support or encouragement of any 
denomination of Christians, but for the propagation of the 
Jewish law in contradiction to the Christian religion, which is 





part of the law a^d constitiition of this kingdom. 2 Vesey, 
273. (w) 

§ 8. Atid shall also declare his approbaiion of^ and std>scribe the 
ar ticles of rcligioTi] By the 19 Geo, 3, c. 4'4. intituled, “ An Act 
for thefurther' relief <f proteslant dissenting ministers and school¬ 
masters f {3) [and reciting in the preamble 1 W. st.l. c, 18. §8. 
as above, and adding, “ Whereas, many such persons scruple to 
“ declare their approbation of and to subscribe the said articles 
“ not excepted as aforesaid,”] it is enacted, by § 1. that every 
j>erson dissenting from the church of England, in holy orders, 
or pretended holy orders, or pretending to holy orders, being a 
preacher or teacher of any congregation of dissenting protestants, 
who, if he scruples to declare his approbation of and subscribe 
the said articles of religion, [and subscribe the same according to 
13 AViz. e. 12. (as required by 1 IV. c^- M. st. 1. c. 18. § 8.)] 
shall take the oaths and make and subscribe the declaration against 
popery, required by the act of toleration, (viz. I JV 4’ st.l. 
e. 18. § 13.) and shall also make and subscribe the following 
declaration, shall be entitled to all the privileges granted to 
proteslant dissenting ministers by the said act of toleration, that 
is to say, “ I A. B. do solcnftily declare, in the presence of Al- 

mighty God, that 1 am a Christian and a protestant, and as 
“ such, that I belicvathat the scriptures of the Old and New Tes- 
“ lament, as commonly received among protestant churches, do 
“ contain the revealed will of God; and that I do receive the 
“ same as the rule of my doctrine and practice.” And the jus¬ 
tices of the peace, at the general sessions where any protestant 
dissenting minister shall live, sliall tender and administer to him 
the said last-mentioned declaration; and he shall not pay to any 
officer of the court more than 6d. for his entry of such minister’s 
making and subscribing the said last-mentioned declaration, and 
taking the said oaths, and subscribing the declaration against 
po})cry, nor above 6d. for any certificate to be made out and 


(w) See also 7 Ves-jun. 76. This case of Da Costa v. Depas (says 
Mr. Merivale) serves strongly to exemplify the distinction between 
the act of noorship and the inculcation of doctrine. For in that case 
an institution for teaching the Jewish law was held bad : but syna* 
gogues are protected. Israel v. Simmondst May 6. 1818. 2 StnrkiCf 
C. N. P. 356. See 3 Meriv. Itep. 393. (a). Alt. Gen. v. Ranee, Amb. 
422., where a bequest to the poor, by a French refugee, was ordered 
to be given to poor refugees ; and Waller v. Childs, Ib. 524., where 
a legacy for the beneft of poor dissenting ministers if the gospel in 
any of the counties in England, was ordered to be paid to the re¬ 
spective treasurers of the ditferent denominations of dissenters in 
the kingdom, for the support of the ministry in general. 

(8) Extended to Ireland by 57 Geo. 3. c. 70. 
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sipfned by such officer. And every such person, qualifying him* 
self as aforesaid, shall be exempted from serving in the militia. 

And no dissenting minister, nor any other protesfcmt dissenting 
from the church of Kngland, who shall take the said oaths and 
make and subscribe the said declaration against popery, and the 
declaration hereinbefore mentioned, shall be prosecuted in any 
C 192 ] court whatsoever for teaching and instructing youth as a tutor or 
schoolmaster, Id. § 2.: provided, that this shall not extend to 
enable any person dissenting from the church of England, to 
liold the mastershi}) of any college or school of royal ^ foun¬ 
dation, or of any other endowed college or school for the educa¬ 
tion of youth, unless the same shall have been founded since the 
first year of William and Mary, for the immediate use and 
benefit of protestant dissenters. l(L $ 3. 

And whereas it hath been doubted whether the said act of 
toleration, 1 JV. <$' M. st. 1 . c. 18. is a public or i)rivate act, it 
is hereby declared, that the said act, and also this present fict, 
shall be deemed public acts, and judicially taken notice of as 
such, without specially pleading the same. Id. § 4. 

l}y 52 Gco.S. c. 155. intituled, An Act to repeal certain acts, 
and amend other acts relating to religious xwrship and assemblies 
Jor religious ww.ship, and persons teaching or ptreaching Iherein^* 
it is enacted, (§ 3.) that every person who shall teach or preach in 
any [duly certified, &c.] congregation or assembly [of protestant 
dissenters, see § 2. in/ruy 205.] in any place without consent of the 
occupier, shall forfeit not exceeding 30/., nor less than lO.v., at 
discretion of the justices convicting for such offence. Ry § 4., 
every person who shall teach or preach at, or officiate in, or re¬ 
sort to any congregation or assembly for religious worship of 
protestunts, whose place of meeting is duly cerlified uiuler this 
or any other act or acts relating to the certifying aiul registering 
of such places, shall be exempt Irom all such penalties, under 
any at.t relating to religious worship, as any person who has 
take/i the oaths, and ni.tde the declaration prescribeil by 1 JK 
«})• M. sf.l. e, J8., or aiu :ict amending such act is exempt. By 
§ 5. every person not Jiaving taken the oaths and subscribed the 
declaration hereinailer specified, who shall preach or teach at any 
[dace of religious worship certified under this act, shall, when 
required by one justice, by any wu'iting under his hand, or signed 
by him, take, make, and subscribe in his presence, the oaths and 
declarations contained in 19 0Va3. r. 41 §1.; and in c.asc, on 
being so required, he refuse so to do, ho shall not be allow'cd to 
teach or preach in any such congregation or assembly lor religious 
worship, until he has so taken and made the siime, on pain to 
forfeit for each time he shall so preach, a sum not exceeding 10/. 
or less than 10s. at discretion of the convicting justice. By' 

§ 6. no person shall be recjuned to go any greater di.Slanco 
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than five miles from his home or place where he* resides, at the 
time of such requisition, for the purpose of taking such oaths. 
By § 7. any of His Majesty’s protestaiit subjects may appear 
beftirc a justice, and produce to him a copy of the said oaths 
and declaration, and inquire him to administer and tender the 
same to be made, taken, and subscribed by such person, and such 
justice sliall accordingly do so, and he shall take. See. the same 
in presence of such justice, who shall attest the same to be 
sworn before him, and shall transmit the same to the clerk of the 
peace for the county, riding, division, city, town, or place, for 
which he acts, before or at the next general or quarter sessions. 
By § 8. every justice before whom any persion shall make, &c. 
such oaths and declaration, sliall forthwith give him a certificate 
thereof, under his hand, in this form : 

“ T A. B. one of His Majesty’s justices of the peace for the 
“ county [riding, division, city or town, or place, as the case 
“ /.?] of do hereby certify, that C. t). of 

“ £^tk’Sc'ril/i/ig the Christian and surname and jdacc of abode of the 
‘‘ jiartif did this day appear before me, and did make and take 
“ and subscribe the several oaths and declarations specified in 
“ an Act made in the fifty-second year of the reign of King 
“ George the thiril, intituled, {_set forth title (f this net.'] Wit- 

“ ness my hand, this day of 18 

For the making and signing of which certificate, where such 
i^aths, &c. are taken, on the requisition of the party, such justice 
shall be entitled to 2s, 6d. fee: and such certificate shall be con¬ 
clusive evidence that the party therein named has taken and sub- 
scribetl the oaths and declaration as by this act required. 
By$ 9. every person who shall teach or preach in any such con¬ 
gregation or assemblies, who shall employ himself solely in the 
duties of a teacher or preacher, and shall not follow any other 
occupation for his livelihood, except a schoolmaster, and who 
shall produce the certificate provided in § 8., shall be exempt 
from all civil services and offices specified in 1 7V. M. st, 1. 
r. 18. § 7. {anle^ 184<.) and froin being balloted for and 

serving in the militia or local militia of any county or place in 
the United Kingdom. By § 10. every person who shall produce 
any false or untrue certificate or paper as a true certificate of his 
having made, &c. the oaths and declaration by this act required, 
for claiming exemption from civil or military duties as aforesaid, 
under this or any other statute, shall forfeit 50/., to be recovered 
to the use of any person that will sue by action of debt or in¬ 
formation in any of His Majesty’s courts at Westminster, or the 
courts of great sessions in Wales, or of the Counties Palatine, 
as the case is, wherein no essoin, protection, wager of law', or 
more than imparlance shall be allowctl. {See rest of this acU 
infra, 202. 205, 
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§ 8 . Admitting dissenting ministers at sessions. ( 9 ) 

§ 11 . And no person dissenting from the church ofEt^land in 

(9) Under 1 W.SfM. c. 18. §8. the justices in sessions have no 
authority to require of a person claiming to take the oaths and to 
make and subscribe the declarations, &c. therein mentioned, as a 
teacher of a separate congregation of protestant disSentets, and to' 
verify his claim upon oath, that he should produce a certificate from 
two of his congregation, authenticating such his appointment, in 
compliance with a general rule before made at the sessions for that 
purpose. The Kingv. Si^blk (Justices), 15 East*s Rep. 590. A pro¬ 
testant dissenter merely stating himself as one who “ preaches to 
“ several congregatiohs of protestant dissenters," without shewing 
that he has any separate congregation attached to him as such teacher 
or preachery is not entitled to be admitted by the justices in sessions 
to take the oaths, and make and subscribe the declaration as re¬ 
quired by 1 W. 4" M. c. 18 ., in order to qualify himself under ^ 8. 
to officiate as such teacher or preacher. The King v. Denbighshire 
(Justices), H East's Rep. 285. 

A licence to dissenting minister enrolled in one county does not 
extend to another. The Queen v. Peachy 2 Salk. 572. A baptist 
preacher, qualified according to stat.'l W.SfM. c. 18., is exempted 
from serving all parish offices, whether thej' existed before or were 
created since that act, even though he be also engaged in trade. 
Kentvard v. Knowles, Willes, 463. 

Whether a person not having holy orders” (i. c. by episcopal 
ordination), or “ pretended holy orders,” (/. e. conferred by some 
form other than episcopal ordination acknowledged by pro¬ 
testant dissenters), but being a candidate only for holy orders of 
one or other descriptions, be entitled to require of the sessions to 
have the oaths administered to him, and to be allowed to make and 
subscribe the declarations required by 1 IV. M. c. 18. § 8. within 
the further description in that section of a person “ pretending to 
holy orders,*’ to enable him to preach, &c. without incurring pe¬ 
nalties : or whether these words are to be understood only of a 
person pretending actually to have some description of holy orders : 
at any rate it is unneces sary that a person not denied to be within 
the true meaning of “ pretending to holy orders,” should also be 
the teacher or preacher of a separate congregation of protestant 
dissenters: and the sessions having refused to admit a person to take 
the oaths, and make and sr.''>8cribe the declarations, Ac., because he 
had not the conjunct qualification, the court granted a mandamus 
to them to administer to him the oaths,Cec., or to enable them to make 
especial return of the grounds of their refusal. 2'he King v. Glouces* 
ierskire (Justices), 1,5 East's Rep. 511. 

Cators case, 34 Car. 2. Skinners Rep. 80., cited by lord Ellesi- 
boroughy 15 East's Rep. 581. Cator was committed under 17 Car. 2. 
c. 2. (the Five Miles Act) ; and on his being brought up by habeas 
corpus, exception was taken that it was not shown in the return that 
ho had preached since the Act of Oblivion (12 Car. 2* c. 11.); And 
if not, that he was not within the act 17 Car.2. (see § 3.) But upon 
reading the act, three justices {Pemberton Ch. J. hesitating) were of 
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holy orders, or •pretended holy orders, or pretending to holy orders, 
nor any preacher or teacher of a congregation\ And the law so far 
takes notice of them, that a mandamus will issue to admit or re¬ 
store them {x) : as in the case of King and Barker, H, 2 G. 3. 


opinion that any person in pretended orders or pretending to have 
orders (the words of \ 1.) was within the act. The question as to 
the qutuification of “ pretending to holy orders” will be found argued, 
and the authorities stated, in 2'he King v. Justices of Gloucestershire, 
15 Mast, which went off on another ground. 

The policy of the established church to render the minister in a 
certain degree independent of his congregatPon, by giving him an 
estate for life in his office, does not extend to the case of dissenters, 
so as to prevent the court from sanctioning the appointment of a 
minister to a congregation for a limited period and not for life, pro¬ 
vided such is the uSage of the members, or the provisions of the 
original trust. Att. Gen. v. Pearson, 3 Meriv.^QQ, 403. 

{x) A mandamus to admit and a mandamus to restore, are pro¬ 
cured on very different grounds, as will appear by the following case; 
from which it may be inferred that the latter will not be granted ex¬ 
cept the party applying for it siiew that he has been duly appointed 
to his office, and has a title to retain it, by having complied with the 
various regulations imposed by law. 

The King v. Jotham and others, HU. 30 Geo. 3. 3 2’. Rep. 575. 

A mandamus was applied for to the defendants, who were trustees of 
a dissenting meeting-house at Bradford, in Wilts, called the Particular 
Baptists, to restore John Lloyd to the office of minister of the con¬ 
gregation, and to the use of the pulpit. This application was 
founded on the affidavits of Lloyd and Jotham, stating that in July 
1787, Lloyd received an invitation from twenty-seven persons of this 
meeting, on behalf of the whole congregation, to accept the office 
of minister; in consequence of which he procured his dismission 
from another meeting of the same sect in Devonshire, and in 
December following publicly addressed the congregation of Brad¬ 
ford, and signified his acceptance of the office. That he had con¬ 
tinued to officiate there as a minister from that time till November 
last, when he received a paper from somq part of the congregation, 
purporting to be a dismissal of him; that since that time the door 
had been shut against him, and that he had been prevented from 
performing the functions of his ministry, although he had offered to 
answer any charges that could be brought against him. They 
further stated, that there was an endowment for the minister for the 
time being, of this meeting-house, and that the defendants were 
trustees for receiving the rents and profits thereof for that purpose; 
and Ll(^d further deposed, that when he took upon himself the 
office of minister, he conceived that the congregation could not 
remove him, without his consent, unless he should misbehave him¬ 
self, but that the appointment was for life: and that such was the 
understanding of other dissenting ministers of the same communion. 

The counsel who shewed cause against the rule, stated from their 
affidavits, that Lloyd had behaved himself with great impropriety 
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It was moved for a mandamus to be directed to the surviving 
trustees under a deed of release made by one Charles Vinson to 


and profaneness, and had made his pulpit the vehicle of personal 
slander on many of the congregation; in consequence of which a 
special meeting was held, when fifty-five of the congregation (which 
in the whole consisted of less than 100 members) agreed upon his 
dismissal, which was signified to him accordingly. And they stated 
an instance, forty-three years ago, of a minister being dismissed 
from this meetitig-house for immoral cQnduct. The affidavits further 
stated that Lloyd had not obtained a proper licence, as required by 
the act of parliament; and that amongst that sect it is held to be 
absolutely necessary, after a minister hath been chosen, that he 
should be ordained by the ministers of the baptist church, who 
meet once a year for that and other purposes, with which form 
Lloyd had never complied after his election. This latter circum¬ 
stance was insisted on b}' the counsel against the rule as a defect ia 
Lloyd’s title ; and they also objected to tlie issuing of this mandamus, 
on the ground that he had not stated in his affidavit, that he had 
complied with the scveial regulations of the toleration act, by which 
dissenting ministers arc required to subscribe the declaration therein 
contained, and such of the thirty-nine,articles as they do not dissent 
from; (or in lieu thereof the declaration contained in 19 Geo, 3. c.44. 
vide supra.) In support of the rule it was contended, that it was 
not necessary in an application for a mandamus to state with so 
much precision that all these forms had been gone through : it w'as 
sufficient to state generally the title of the party making the appli¬ 
cation, and the wrong for which he seeks redress. Now the party 
states his election, and that he considered it ns an appointment for 
life; but if there be any doubt, the court will give him an opportu¬ 
nity of trying the right which the congregation claim to dispossess 
him in the manner stated in the affidavits. In the case of the 
King. V. Barkeri no other ground was laid for the mandamus but an 
affidavit of the endowment of the pia^torship, the election of the 
claimant by a majority in whom the right to elect was vested, and 
his ronoval from the possession by the trustees; and the court 
granted the mandamus. But hy 

hord Kenyon Ch. J. There is no doubt but that a mandamus lies 
in these cases, iiohere then- is an endutvment, (.See Davis v. Jenkins, 
3 Vcs.Sf B. lol. infra, page 206 a, note (8), if a proper case he made 
out. But it is necessary for the party applying for a mandamus to 
be restored to any office, lo make out a primd J'acie title to such 
office, and shew at least that he has complied with all the forms 
necessary to constitute his right. Here it does not appear that the 
party applying has gone through ail thore ceremonies which the 
particular sect, of which he is a member, lia.; made necessary. His 
lordship also seemed to think that the party applying should have 
shewn his compliance with the requisites of the toleration act. 

Ashhurst J, thought the application not sufficiently founded, and 
that it was not enough for the complainant to state his supposition 
that he was elected for life; he ought to have shewn the grounds of 
it. And, in opposition to this, the other party has shewn an instance 
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John £nty, a dissenting minister at Plymouth, and other trus¬ 
tees, settling a then new-built meeting house 11^90 the said trus¬ 
tees, in trust (among other things) to suffer the meeting house to 
be for the public worship of God, by such congregation of 
protestant dissenters commonly called presbyterians, as should 
attend the ministry of the said Mr. Enty, or- such other presby- 
terian minister as should in his room successively, in all times 
coming, be by the members in fellowship of the said or such 
like congregation regularly and fairly chosen and appoi^ed to 
be the minister, preacher, or pastor, ,to preaeli in the said meet¬ 
ing; requiring them to admit Christopher Mends to the use of [ 195 J 
the pulpit ^hereofj as pastor, minister, or p^ejicher there; he the 
said Christopher Mends being duly elected thereto. The coun¬ 
sel, on shewing cause against the mandamus, controverted by 
affidavits the election of Mends,' and endeavoured to support the 
election of Mr. Hanmer, whom the trustees had put in j)os- 
session. The majority of the congrcgatiori seemed to be on the 
side of Mends. The trustees espoused Hanmer, andaneant to 
maintain him with an high hand. There was no colour for the 
election of Hanmer; and that of Mends was liable to objections. 

This contest had raised great'animosity, especially in those who 
were for Hanmer; and as they thought their strength lay in 
throwing obstacles in the way of any (more especially a speedy) 
redress, as Hanmer w'as upbolden and maintained in possession 
by the trustees; their counsel mth great earnestness argued 
against making the rule absolute for a mandamus, and contended 
that it could not be to admit, when another was in possession. 

A mandamus to admit goes no further (they said) than to give a 
legal possession, wliere otherwi.se the party would he without 
remedy. A mandamus to admit is only to give a legal, not an 
actual possession; though i|| a mandamus to restore, tlie court 


in which the congregation exercised the right of removing the 
minister. 

BuUer J. The King v. Barker was tht* case of a mandamus to 
admitf and there is a great difference between that and a mandamus 
to restore. The former is granted merely to enable the party to try 
his right, without which he would be left without any legal remedy. 
But the court have always looked much more strictly to the right of 
the party applying for a' mandamus to be restored. . In these cases 
he must shew a primdfacie title; for if he htut been before regularly 
admitted, he may try his right by bringing an action for money liad 
and received for the profits. Therefore, in order to entitle himself 
to this extraordinary remedy, he must lay such facts before the court 
as will warrant them in presuming that the right is in him, w'hereas 
here no facts have been stated to shew the ground of his title. 
Therefore, I am clearly of opinion, that this mandamus ought not to 
he granted. Aiul Grose J. concurring, the rule was discharged- 
■ VOL. IJ. o 
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will go further. But here another person (Mr. Hanmer) is in 
possession; and 'Mr. Mends never luis been so. Here is no 
legal right. And this court cannot take notice of trusts, so as 
to give relief, upon an equitable title onl}'; nor is this gentleman 

the ccslui qiie trust: but, at most, his title is only equitable.- 

By lord Mans^ld: A mandamus is a })rerogative writ, to the 
aid of which the subject is entitled, upon a proper case pre¬ 
viously shewn to the satisfaction of the court. It was intro¬ 
duced to prevent disorder from a failure of justice; and ought to 
be used iqion all occasions, wherd the law has established no 
specific remedy, and where in justice and gooil government 
there ought to be one. Writs of mandamus have been granted 
to admit lecturers, clerks, sextons, and scavengers: to restore an 
alderman to precedency, an attorney to practise in an inferior 
court, and the like. Since the act of toleration, it tmght to be 
extended to protect an endowed pastor of })rotestant (lissenters, 
from analogy and the reason of the thing. The right itself being 
recent, there can be no direct ancient ])recei!ent: i>ut eveiy case 
of a lecturer, preacher, schoolina-tcr, curate, cha[)!aiu, is in 
[ 19G 3 point. The deed is the foundation or cndowmeni of ihc j^astor- 
shij). The Ibrm of the instrunieiit is necessarily by way of 
trust: for the meeting house, and the lantl ujio.'i which it stands, 
could not be limited to Enty and his successors. Many lecturc- 
shijjs and other oliices are endowed by trust deeds. 'I’he right 
to the function is the substance, and draws after it every thing 
else iis ap])urlcnant thereto. The })ower of the truslw's is 
entirely in the nature of an authority to admit. The use of the 
meeting house and pulpit in this case follows, by necessary con- 
se(pencc, the right to the function of minister, preacher, or 
pastor; as much as the insignia do the office of a mayor, or the 
custody of the books that of a town-clerk.-The court pro¬ 

posed .an issue to try, whether Mr. llanincr was or was not 
duly elected; as the cheapest and best way to j)ut it in. The 
defendants refused to have it so tried, and their counsel arguotl 
strenuously against granting a mandamus. They knew, the 
election of Iluumer could not be siqjporled upon a trial. The 
election of Mends seemed liable to objection as irregular. But 
if the matter was propc* for a mandamus, they w^ere aware that 
in case neither was elected, the court would issue a uiaudamus to 
proceed to an election; in which case, the majority of the con- 
gt^egation were inclined to Mends. Hie trustees therefore 
obstinately persisted in opposing a mandamus and refusing 

a trial.-Lord Mtwsjidd: Every reason concurs here for 

granting a.niandnrmis. We Iiave considered the matter fully; 
and we are all clearly for granting it. I lere is a function, with 
emoluments; and no specific legal remedy. The right depends 
upon election; which interests all th«} voters. The question is 
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of a nature to inflame men’s passions. The refusal to try the 
election in a feigned issue, or proceed to a new election, proves 
a determined i>nrpose of violence. Should the court deny this 
remedy, the congregation may be tempted to resist force with 
force. A dispute, “who shall preach Christian charity,” may 
raise implacable feuds and animqsities, in bt'each of the public 
peace, to the reproach of government, and the scandal of re¬ 
ligion. To deny this writ, would be putting protestant dissenters 
and their religious worship out of the protection of the law. 

This case is entitled to that protection; and cannot have it in 
any other mode, than by granting this writ. The defendants 
have refused either to go to a new electi<m, or to try it in a [" ]f)7 ] 
feigned issue. We were all of opinion, when a trial was })ro- 
posed to them, that a mandamus ouglit to issue, in case of 

refusal.-Aflerv/ards, the parties by agreement came to a new 

election ; and a p*;rein])tory mandamus was issued by consent of 
both })arties. Bur. Mausf. .1263. 

§ 13. Scruple the faking of any ontJi] And by the 22 Geo. 2. Quakers, 
c. 4(>. In all cases wherein b}' any act of parliament an oath is 
or shall be allowed or required, the solemn affirmation of qua- 
kers shall be allowed instead of such oath, although no particular 
or express provision be made for that |)urpose in such act: and 
if any per.son making such aflinnation shall be convicted of 
having wilfully, lUlsely, and corruptly affirmed or declared any 
thing, which if the same had been deposed iqmti oath would 
have umounted to wilful and corrupt junjury; he shall sufler as 
in cases of peijury. Provided, that no qiiaker shall by virtue, 
hereof be qualified or permitted to give evidence in any criminal 
cases, or to serve on juries, or to bear any office of profit in the 
government. § 36, 37. (1) 


(1) The rule to try tl»e admissibility of a quaker as a witness, 
seems to be, to consider whether the object be criminal, though the 
Jurrn is civil; and that if tlic object is to recover a debt, or give a 
party any legal civil rights, the aflinnation*is admissible, but not where 
it is to punish a person who has done something wrong. Thus it 
seems that the atiirmatiou of a quaker is not admissible in an appli¬ 
cation calling on an attorney to answer matters which might render 
him liable to an attachment or being struck uif the roils, though not 
imputing to him an indictable olFence. In re Gillehrand, 1 Z). R. 
Rep. 121. Again, a quukcr cannot exhibit articles of the peace 
without oath. The King v. Green, Stra. .527. But a distinction 
seems here to arise, when it is a proceeding instituted by, and 
where it is one had against a quaker. In the former case his affirm¬ 
ation has been refused, though the object of the application was his 
personal protection; but in Acheson v. Everitt, Coicp. 382., a quaker’s 
testimony on liis affirmation was held admissil)Ic in a penal action of 
debt, on 2Gro,2. r, 24*. against bribery, and Lord IJardxvicir ev- 
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Moravians. *But besides the quakers, . there is another sect not unlike to 
the qiiakers in this respect, called Moravians, who scrupling to 
take an oath have been indulged by the legislature in making a 
solemn affirmation instead thereof; it being enacted by the 
22 Geo. 2. c. 30. (intituled, An act for encouraging the people known 
by the name of unitasfratrwn^ or united brethren^ to settle in his 
majesty's colonies in America) that every person being a member 
of the protestant episcopal church, known by the name of 
unitas fratrum, or the united brethren^ which church was for¬ 
merly settled in Moravia and Bohemia, and are now in Prussia, 
Poland, Silesia, Lusatia, Germany, the United Provinces, and 
also in his majesty’s .dominions, who shall be rec^uired on any 
lawful occasion to take an oath, shall, instead of the usual form, 
be permitted to make his solemn affirmation, in these words, 
“ I, A. B. do declare, in the presence of Almighty God, tlic 
“ witness of the truth of what I say.” Whicli shall be of the 
same force and effect in all courts of justice and other places 
where by law an oath shall be reqtiired within the kingdojns of 
Great Britain and Ireland, and within his majesty’s dominions 
in America, and under the like penalties as for perjury, as il'such 
person had taken an oath in the usual form. But this not to 
qualify such person to give evidence in a criminal cause, to 

[ 198 ] serve on juries. —And by tlm said act, every member of the 
said church or congregation, who shall reside in any of his ma¬ 
jesty’s dominions in America, and shall be summoned tliere to 
bear arms, shall be discharged from personal service, on })aying 
the like rate, or assessment in lieu thereof, as persons unable by 
reason of age, sex or other infirmity. — And to prevent any 
doubt, whether a person pretending to be of such congregation, 
is actually a member thereof; every person who shall claim any 
benefit ot this act, shall at the time of such claim produce a cer¬ 
tificate signed by some bishop of the said church, or by the 
pastor ol such church or congregation who sliall be nearest to 
the place where such cl.jini is made: and such person proving 

pressed his doubt.->, and considered it as a question proper to be scut 
to the judges. lux parte Oumbledony 2 Aik. 10. On the contrary, 
where application is agaimt a quakcr, bis affirmation may be read in 
his own exculpation, but not in that of another, when he is not 
charged himself. See The King v. Gardinery 2/iam 1117,, and 
Nolan’s note to Stra. 872. 

Where theJbrni is merely criminal, but flit immediate object of the 
prosecution is a civil rccompence, the affiirnation shall be received. 
Robins y. Sa^ward, Sira. Ml. The King v. Turner, Stra. 1219. Hut 
where it is in substance a criminal prosecution, having for its imme¬ 
diate object the punishment ot the individual against whom it is had, 
there it shall not be admitted. The King v. Wych, Stra. 872. Same 
V. Green, id. .527. 



198 


by bis Affirmation^ or by other legal witness, that, the said certi¬ 
ficate was duly executed, and also affirming that he is actually 
a member of* the said church, shall be adjudged and deemed 
accordingly. — And tliat it may be known whether such bishops 
and pastors are of the said church; the advocate of the sakl 
church or congregation for the time being; shall from time to 
time lay before the commissioners for trade and plantations, in 
order that the same may remain in their office, lists of all the 
bishops of the sairl church appointed by them tq grant certificates, 
with their hand-writing and usual seal; and also the names, 
hand-writing, and seals of the bishops appointed by the said 
brethren as aforesaid, and the names of sucli pastors as shall be 
authorized by the said advocate or bishops to give certificates in 
any of his majesty’s colonies in America. 

Declaration of fidelity, and subscribe a profession of their Chris¬ 
tian helif] The forms of which are inserted under the title 

Shall enjoy all other the benefits, privileges, and advantages, 
'iidiich any other dissenters should or ought to enjoy'] And the rules 
of' their discipliuc seem to be allowed; as in the case of marriages 
above mentioned, so al»o in other particulars: As in the case 
of K. arul Francis Hart, M. 3 Geo. 3. On an indictment for 
a libel. 'I'he prosecutrix, Miss Mary Jerom, was educated 
among the quakers, at tlie town of Nottingham; her parents, 
who lived there, being of that persuasion. There are several 
separat(' congregations of cjiiakers in and about this town; and 
once a month a general assembly is held of them all. At these 
monthly meetings, they take into consideration the conduct of 
such of their members, as have not acted conformably to their 
rules; and jn’oceed according to the tlin "tion of our Saviour in 
the 18th chapter of St. Matthew, v. 15th, IGth, and 17tli*, 
which they call their discipline. If gentle admonitions in private 
have no eficct, complaint is made to the monthly meeting; from 
.’hence a deputation is formally sent, to visit, and to endeavour 
fo reclaim the f)arty ofiending. And. if these ste})s prove in¬ 
effectual, they proceed at last to a final sentence of expulsion; 
which is usually by some instrument or paper in writing drawn 
up for that purpose, and openly read at one of the meetings for 

(b) If thy brother shall trespass against thee, go and tell him hisfaidt 
between thee and him alone : if he shall hear thee, thou hast gained 
thy brother. 

But if he will not hear thee, then take ivith thee one or two more ; 
that in the mouth of two or three witnesses every word may be 
established. 

And f he shall neglect to hear them, tell it unto the church : but if 
he neglect to hear the church, let him be unto thee as an heathen man 
and a publican. 


[ 199 ] 
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public worship. The person employed in this service is called 
the clerk of the meeting; and the writing by which the society 
exclude and disown as their member the delinquent, generally 
sets forth the cause of their proceeding, and the fruitless care 
and endeavours of the society to reclaim. This has been their 
general practice since the toleration act; and at Nottinghani, 
as well as in other places, they continue on this plan to this 
time. The prosecutrix having acted in disobedience to their 
rules, by frequenting places of public diversions, going into 
moui'nhig for the death of a rclatibn, and doing other things 
which they esteem unlawful; the method of admonition, and 
visitation by deputitis, wjis taken by the society; and several 
conferences were had: but they proving ineifectual, and she ab¬ 
senting herself from their meetings, and declaring that she did 
not look upon herself as one of their body, the society at last 
(after several fruitless attempts to reclaim her for a year and a 
half) proceeded in their usual wa}^ to the sentence of expulsion 
in the following woi'ds, vvliich were reduced into writing, ap¬ 
proved of by the monthly meeting, and afterwards read by the 
defendant Francis Hart, as clerk of the meeting, at the close of 
their meeting for w'orship at Nottingham, on Sunday, Sept. 6, 
1761. 

“ Whereas Mary Jerom, of this town, was born of parents 
“ professing the same religious principles with us, and by them 
“ educated in our society; but not duly regarding the truth we 
[ 200 ] “ profess, she imbil)ed erroneous notions contrary to scripture 
“ doctrine, and in divers parts of her coruluct acted very incon- 
“ sistently with a life of sell-denial, and of late years mostly 
“ neglected meeting for divine worship, and when visited by 
“ friends appointed by our monthly meeting in love to her soul, 
“ and in order to reclaim her from error, and bring her to the 
“ acknowledgment of truth bf)th in judgment and practice, but 
** rejecting our labou)’ of love, she declared that she did not 
“ look upon herself af a member ol‘ our society; we tiusrefore 
“ hereby declare her not in unity with nor a member of our 
“ religious society, imlil !>y unfeigned repentance she duly nc- 
“ knowledge scripture doctrine, and behave agreeable to our 
“ holy profession: whii.!i that she may, we sincerely desire. 
“ Signed in and by order of our monthly meeting, held at 
‘‘ Nottingham, the fifth of the eighth month, 1761. By Francis 
“ Hart, clerk.” 

The prosecutrix being acquainted with this proceeding, sent 
her maid servant to the defendant for a coj)y of this sentence; 
who accordingly transcribed it, and inclosed it in a cover 
directed to Mary Jerom; who being thus possessed of it, an¬ 
nexed it to an affidavit, and applied to the court of king’s bench 
for an information for a libel. But the court rejected die mo- 
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tk>n» and refused to grant a rule to shew cause.. She afterwards, 
on the 12th o^ March, 1762, pri^ferred a bill of indictment against 
the defendant for a libel, before the grand jury at the assizes 
held for the town of Nottingham, Which bill being found by 
them was afterwards removed by certimari into the King’s 
Bench. And tlie defendant having pleaded not guilty, it was 
tried before Mr. justice Clive, at the summer assizes held for the 
town of Nottingham, July 30th, 1762. The evidence on the 
part of the prosecution was, the prosecutrix, and her servant 
maid who went for the paper; and the evideilce of the public¬ 
ation of it as a libel was, the direction of it to the prosecutrix, 
and the (.lefendant’.s acknowledgment to the maid that he read it 
at the meeting. The defendant’s counsel called no witnesses; 
being of of)iiii()n, tljat the quakers, who were the only persons 
that could give an account of their method of proceeding, w’ere 
disabled by the statute of 7 & 8 Will. c. 3-f. {ij) from being wit¬ 
nesses on -a criminal prosecution; and being restrained from 
arguing that the paper in question was no libel, by the judge, 
who said that such a question was more proper to be determined 
by the court above, could only insist, that the evidence on the [ 201 ] 
part of the pvosecutioii was not sullficient to maintain the indict¬ 
ment. The judge left the case, with its circiiinstances, to the 
jury; but rather recoiumendeil it to them to acquit the de¬ 
fendant. The jury, after withdrawing about three hours, found 
the defendant guilty. In tlie IMichaelmas term following, Mr. 

Ciisi moved the court of King’s Bench for a new trial; and 
after stating the above-mentioned facts, and observing upon the 
circumstances of hardship which would attend the case on a 
motitm in arrest of judgment, where no facts could be relied on 
but what ap])earcd on the record, and after a vertiict it might be 
presumed that a malicious intention to defame prosecutrix 
(which was charged in the indictment) was proved, insisted that 
the leaving such a case as this to a jury, would be enabling a 
jury to set up a judgment in opposition to the legislature, and 
overturn tlie toteiaLiou act, aiul that therefore the verdict ought 
to be set aside as a verdict against law. The court w'as clearly 
of opinion, that the jury should have been directed to acquit the 
defendant; and, as notice of the motion w'as given, and counsel 
appeared for the prosecution, w'ho did not contradict tlie above- 
mentioned facts, the court said they wouUl not do so much 
credit to sucli a prosecution as to grant a rule to show' cause; 


(y) This is by ^ 6. of that act. And this case was not within the 
provision of 22 Uco. 2. c. Id. § 36., wliich only extends to cases 
where an oath is, or should lie, allowml, authorized, directed, or re¬ 
quired; and in .such rases their affirmation is, by that act, of the 
same force as an oath. Serjt. Hill’s, MSS. 

o 4 
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and they ordered the verdict to be set asidC) and a new trial to 
be had, on the first motion. » 

§ 16. Except such persmts come to some congregation] But by 
Holt chief justice: If a intiii be a professed churchman, and his 
conscience will pern)it him sometimes to go to meetings instead 
of coming to church, the act of toleration shall not excuse him ; 
for it was not made for such sort of people. Gibs. 521. 6 Mod, 
190. (2) 

And by the 5 Geo. I. c. 4. If any mayor, bailiff, or other ma¬ 
gistrate, shall knowingly or wilfully Vesort to, or be present at, 
any public meeting for religious worship, other than of the 
church of England, jn the gown or other peculiar habit, or at¬ 
tended with the ensign or ensigns belonging to his office; he 
shall, upon conviction, by due course of law, be disabled to 
hold such office, and be incapable to bear any public office or 
employment wliatsoever. (s) 

C 202 ] § 18. Disquiet or disturb] {a) [And by siat. 52 Geo. 3. c. 155. 


(2) Brition v. Standish, 3 Salk. 89. 

{z) Sir Humphrey Edwin, a lord mayor of London, had the im¬ 
prudence, soon after the toleration act, to go to a preshyterian 
inccting-housc in his formalities; which is alluded to by Dean Swift 
in his 'Tale of a Tub, under the allegory of Jack getting on a great 
horse and eating custard. 4* 7?/. Com. 53. 

(a) The 18th section of this act inflicts a penalty of 20/. upon 
conviction at the sessions, but these words do not oust the court of 
King's Bench of its Jurisdiction. In 'The King v. Hube and others, 
an indictment on this act found at the quarter sessions was removed 
into K. B. by certiorari before trial, and each of several defendants 
were adjudged to pay the penalty of 20/. 5 T. Rep. 542. Peake, 

C. N. P. 131. 

[It is no defence to an indictment for disturbing a congregation 
of protestant dissenters, that the defendant committed the outrage 
for the purpose of asserting a right to the occupation of the reading 
desk as clerk: nor need it be .shewn on trial of such indictment 
that the minister has taken the oaths; which, being matter of record, 
cannot be proved by parol. A congregation of foreign Lutherans, 
conducting the seivice of their chapel in the German language, arc 
within the protection of the statute. S. C. , 

Methodists and dissenters have a right to the protection of the 
court, if disturbed in their decent and quiet devotions. The King v. 
IVroughton, 3 Burr. 1683. 

To an action against magistrates for fidse imprisonment, they 
pleaded: A charge preferred before them for an ofience against 
§ 18., and a commitment under it to the next sessions for want of 
sureties, and that before the next sessions it was agreed between tbo 
prosecutor and the present plaintiff iviih the consent of the commit¬ 
ting magistrates (the present defendants) that the prosecution should 
be dropped, and the plaintiff be discharged at the sessions for want 
of prosecution; that the plaintiff wiis accordingly then and there 



$ Id. If any peri^on or persons shall wilfully wnd maliciously, 
or contemptuously disquiet or disturb any meeting, ass^bly, or 
congregation of persons assembled for religious worship, au¬ 
thorized by this or any other statute, or shall in any way 
disturb, molest, or misuse any preacher, teacher, or person offici¬ 
ating at such meeting, See. or any persons there assembled; such 
offenders, on proof thereof before any justice of peace by two 
witnesses, shall find two sureties, and be bound by recognizances 
in the penal sum of SOI. to answer for such offence; and in de- 
Ihult thereof, shall be committed to })rison till the next general 
or quarter sessions; and on conviction then of such offence, shall 
•suffer the penalty of 40/. • 

An indictment found at the quarter sessions upon the above 
section, lor disturbing a religious assembly, may be removed 
into KingV llench by cei'tiotmH before trial. The King v. 
Wadley, 4 M. S. 508.] feJo by the 1 Geo. 1. sL 2. c. 5. If any 
persons unlawfully, riotously, and tumultuously assemble toge¬ 
ther, to the disturbance of the public peace, shall unlawfully 
and with force demolish or pull down, or begin to demolish 
or pull down any church or (liapeJ, or any building for religious 
worship certified and registered according to the 1 Will. c. 18.; 
the same shall be adjudged felony without benefit of clergy. 
§ 4. And the hundred shall answer damages, as in cases of 
robbery. § 6. 

§ 19. Place of such meeting shall be certified] M. 8 W. Green 
and others against Pope. Green and fifteen others bring an ac¬ 
tion upon the case, in the court of common pleas, against the 
defendant for having made a false return to a mandamus to him 
directed. The plaintiffs in their declaration ^ew the act of the 
1 Will. c. 18. which cxem})ts protestant dissenters from the 
[>enaities of divers former acts, if they take the oaths and sub¬ 
scribe the declaration there mentioned; that by the same it is 
enacted, that no meeting by protestant dissenters for religious 
wt>rship shall be allowed, until the place for the meeting be 
certified unto the bishop of the diocese, or the archdeacon, or 
to the quarter sessions, and registered or recorded there rc- 
s])ectively, and the plaintiffs shew that they were protestant 


so discharged in full satisfaction and discharge of the assault and im- 
prisonment. It was held, that this was no legal satifaction: for 
either the agreement was illegal, as stifling a prosecution for a public 
misdemeanory and thereby impeding the course of justice; or the 
satisfaction, if any, was moving from the prosecutor only, and not 
from the justices; their authority over the prosecution being at an 
end after the commitment of the plaintiff, and their consent after* 
wards to the prosecutor dropping the prosecution being a mere 
nullity, and no satisfaction for a prior injury, if any, received by 
the plaintiff from their act. Edgeombe v. Rudd, 5 East. Rep. 294.] 
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dissenters, and had taken the oatlis ami subscribed the de» 
claration.according to the act; and that in the parish of Hindley, 
at a town called D. within the diocese of Chester, the plaintilfs 
had appointed a place called the chapel for their religious wor¬ 
ship, and that they had authority so to do ; that Green, one of 
the plaintiffs, made a certificate of their appointment of this 
place to the bishop of Chester, and delivcretl it to Pope the de- 
feniiant, being register to the bishop, to register it as he ought; 
that the defendant Pope refused to register it; upon which the 
plaintiffs were given to sue a mandamus out of the King’s Bench, 
directed to the defendant, commanding him to register the cer¬ 
tificate ; but that the^ defendant notwithstanding did not register 
it, but made return to the mandamus, that Hindley was an an- 
[ 203 ] cient populous village, distant one mile from the parish church, 
and for these forty years last past this place called the chapel had 
been and yet is a chapel of ease, and endowed with 50/. n year, 
and had a minister appointed to officiate, and that there were 
several places within the parish already appointed for dis senters 
for religious worship ; all which return the plaintilfs aver to be 
false; and for this false return they bring this action. The defendatit 
pleads, that the return to the mandamus was true, and avers 
ev'ery particular of the return. The plaintilfs deniui'. And it 
was resolved by the court, that this pica was bad, because it 
amounts but to the general issue, it being all matter of fact, 
and having no intermixture of law. Then it was urged for 
the defendant, that judgtnent ought to be given for him, 1. Be¬ 
cause it is said in the declaration, that the plaintiffs appointed 
the place; but the act gives no direction who shall have au¬ 
thority to appoint the place, and therefore it ought rather to be 
done by the preacher, or otherwise with the consent of tins whole 
meeting. 2. They have no authority to appoint a clnapel; but 
this place in the declaration they call a chapel. But to this the 
court answered, that a field or tavern may be called a chapel. 
3. They should have shewn by whom this appointment was 
made, as by the dissenters inhahiiants within such a district; 
but it is so general heie, that it may be by all the dissciUers in 
England. I’hcn if" it is no good appointment, the w'hole will 
fail; for then there wiK be no certificate: if no certificate, no 
registc’.ing; if no cause to register, the refusal was no ground 
for a mandamus; if no mandamus, then there could be no false 
return. 4. It is said that the certificate was made by Green 
alone; but the act gives no authority to any one in particular to 
make it. But by Treby chief justice. The act being general, 
any of them may well certify. 5. The mandamus in this case 
was not grantable, for there was here no disturbance of a free¬ 
hold, or office of trust, but a thing n)erely ecclesiastical: anti if 
a man hath a seat in a church, and is hindered of the enjoy- 
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ment, no mandamus lies} and as to the plaintifik, this was in 
nature of a church. But to alt these objections the court gave 
one general answer, that tliis action was brought for the &lse 
return to the mandamus, and therefore all the rest is but induce^ 
incnt: and therefore whether a mandamus will lie or not, is not 
now before the court; but it must be taken for granted, that a 
mandamus was issued, and the defendant made a false return. 

The principal point therefore of tlie case was, whether the 
plaintiffs can join in this action, or not ? And this was several [ 204 ] 
times argued at the bar. And tlie defendant’s counsel argued 
that they could not; because that where persons are jointly en¬ 
titled to the action, they may all join in jt, since the damages 
which were the foundation of it were joint; but where persons 
are severally damnified, as in trespass or the like, there they 
cannot join. But it was adjudged by the whole court upon great 
deliberation, that the plaintiffs might w'cll join, for the damages 
in this case were joint; for they all jointly sue a mandamus, 
they all jointly prosecuted, tlic charges were all joint, and tliese 
are the damages the plaintiffs sue to recover; and by Irehy 
chief justice, If the attorney sues the plaintiffs for the charges 
of the suit of the mandamus, he must sue them jointly, and 
the survivors are liable: and thougii it was objected, that the 
plaintiffs had no need to join in tlie suit of the mandamus; 
yet the court answered, since they mlgiit have done it, the 
charges will survive. And they relied principally upon a case 
adjudged in this court, M. 4 /fv?/., wdicre the two churchwar¬ 
dens of Chelsea church, being elected by the parish by custom, 
went to Dr. Branipston the official, to he sworn; Dr. Bramp- 
stoa refused to administer the oath to them; upon which they 
sued a mandamus dircctcil to Dr. Branipston, to command him 
to administer the oaths; upon which lie returned, that the 
custom was, that the minister should name one churchwarden 
and that the parish should chuse the other; that because the 
parish had elected two, he did not know which of them he 
t)ught to admit: they brought an action upon the case jointly 
against Dr. Branipston for this false return ; and exception was 
taken, that the damages were several, and tiie profits of the of¬ 
fices several; but to this it w'as answered, that the action was 
not brought to recover damages for the profits of the office, for 
the office had no profits; but it was brought to recover the 
damages and charges expended in the suit of the mandanius; 
and for this reason it was adjudged, that they might well join: 
which does not differ from the principal case. But to make a 
distinction between tliese two cases, it was objected, that the 
churchwardens might well join; because they arc a corporation 
in judgment cf law, and may sue for goods of the parish which 
are taken out of their possession, or may have trespass or appeal 
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of robbery for the goods of the parish; which distinguishes 
thetti from this case, which was of common persons. But to 
this ^ the court answered, that churchwardens are not u corpor¬ 
ation, till they are admitted; but this mandamus was sued to 
procure admittance, and consequently then they were not a cor¬ 
poration. And by the court, this action is not brought only to 
recover damages, but also to have a peremptory mandamus, 
in which all ought to join. For one of them cannot have a 
peremptory mandamus, where sixteen joined in the principal 
mandamus; for the peremptory m.'indamus must pursue the 
principal. And for these reasons all the ct)urt were of opinion, 
that the plaiiitilFs might well join. And therefore judgment was 
given" for the plaintiffs. Afterwards the plaintiffs moved the 
court of King’s Bench for a peremptory mandamus. But the 
court of King’s Bench denied to grant it; because the peremp¬ 
tory mandamus says, that the return is false as it appeareth unto 
us bp the record, W'hich cannot be said here; for the King’s 
Bench cannot take judicial notice of the record of the common 
pleas, unless it come before them by course of law; and there¬ 
fore the action for the false return should have been brought in 
the King’s Bench, where the false return is, if the party designed 
to have a peremptory mandamus. J.u liapm. 125. 

M. 7. G. .'3. K. and the Justices of Dcrlnjshire. On shewing 
cause against a mandamus, to register a certain tenement, which 
was certified to the sessions, as a place set apart for the meeting 
of proteslant dissenters ; it was urged, that the parties certifying 
have not shewn under what denomination of proteslant dis¬ 
senters they fall, so as to entitle themselves to the indulgence 
shewn by the act; which only meant to give case to tender con¬ 
sciences, when professing such principles, as neither endanger 
the civil government, nor undermine the fundamental doctrines 
of the Christian religion. These people may be Arlans, or 
Socinians, or suppose ihem only Methodists [wliich was indeed 
the fact], as these do not dissent from the church of England, 
but only pretend to observe her doctrine or discipline with 
greater purity tlian their neighbours, it may be a c^uestion how 
far they are the objects of the toleration act, and privileged to 
meet in conventicles. It uas further objected, that the persons 
certifying do not appear to have complied with the terms of the 
act, by taking the oaths and making the declaration. — But the 
court was of opinion, that, in registering and recording a cer¬ 
tificate, the justices were merely ministerial: and that, after a 
meeting house has been duly registered, still, if the persons re¬ 
sorting to it' do not bring themselves within the act, such re¬ 
gistering will not protect them from the penalties of the law. 
And the rule for a mandamus was made absolute. Slack Sep. 
606. (3) 



by 52 Gf. 3i c, 1 55. § 2. No congreg^on or assembly 
for religiqj^s worsl^p of protestants {As) (at which there afcalbbe* 
present more than twenty persons besides the immediate family 
and servants (5) of the person in whose house, or upon who^e 
premises such meeting, congregation, or assembly shall be had), 
shall be permitted, unless and until the place of such meeting 
(if it has not been duly certified and registered under any fonner 
act relating to registering places of religious worship) h{|^ been 
tluly certified to the bishop of the diocese, or^to the archdeacon 
of tlie archdeaconry, or to the justices at general or quarter 
sessions for the county, riding, division, city, town, or place, in 
which siicli meeting shall be held, and all places of meetings so 
certified to the bishop’s or archdeacon’s court, shall be returned 
by such court once a year to the quarter sessions of the county, 
&c. and all places of meeting certified to such sessions shall be 
returned once a year to the bishop’s or archdeacon’s court, and 


(3) 4- liurr. 1991. S. C. In Peai*s case, 6 Mod.blO., cited by lord 
Eilenburougli, 15 EaslfOST., oy a motion for a mandamus to the jus¬ 
tices of Worcestershire to admit one Peat to take the oaths and 
subscribe, &c., according to 1 fV.Sf M. c. J8., in order to bo qualified 
to teach a dissenting congregation, lord [loU said, that “ the party 
“ ought to suggest whatever is necessary to entitle him to, be ad- 
“ mitted: and if that be not done, or if it be done and the fact bo 
“ false, that will be good matter to return.” 

(4 ) In Carr v. Marshy 2 Phitl. Hep. 204., Sir J. NichoU adverted 
to the generality of this description ; but with reference to the pro¬ 
viso in § 13. decided that the act only applied to dissenters, and by 
no means affected the laws and discipline of the church of England. 
No person can, therefore, procure divine service to be admi¬ 
nistered within a parish without the consent of the incumbent and 
the licence of the bishop, and that only in writing under his hand 
and seal, to which, in some instances, must be added the consent of 
the patron ; and the person officiating without such consent is subject 
to ecclesiastical censures. (Id. 202. 206, 207. and Trehec v. Keith, 
2 Atk. 499.) 'I’he incumbent is a conipefent person to promote such 
suits; his rights arc most affected, and he is clearly responsible 
for costs. Nor will a merely constructive or •implied assent by 
the incumbent, and approved by the diocesan, bar proceedings 
against such person, by way of defence, however it might weigh 
with the court as matter of protest in the consideration of costs. 

2 Phill. 204, 205. S. C. 

The ecclesiastical court cannot be called upon to stop its proceed¬ 
ings on such a question of discipline against a minister of the church 
of England, because proceedings have been Instituted elsewhere 
respecting his civil rights. Id. As to the evidence of a register of a 
dissenting chapel, see irfra, ^bitience. 

(5) Reading prayers or a sermon in a private family is not a per¬ 
forming divine service. Trehec. v. Keith. 2 Aik. 499. 







all such places shall be registered in such court respectively, and 
recorded at such sessions; the registrar or clerk of the peace 
whereof shall register and record the same, and tlie bishop or 
registrar, or clerk of the peace, to whom any snch place of 
meeting is certified under this act, shall give a certificate thereof 
to such persons as request it, for which only 25. 6d. shall be paid: 
and every person who shall knowingly permit any such congre¬ 
gation or assembly to meet in any place occupied by him, until 
it has been so certified, shall for each lime such congregation, 
&c. shall meet, forfeit not exceeding 20/., nor less than 205., at 
discretion of the justices convicting for such oflence.j 
L 206 3 By the 10 An. e..7. 19 Geo. 2. c. 38. and 21 Geo. 2. c. 34*. 

for regulating episcopal meeting houses in Scotland; no letters 
of orders of any pastor or minister of any episcopal meeting or 
congregation in Scotland, shall be deemed sufficient, but such as 
have been given by some bishojj of the church of England or 
Ireland; and such pastor, as often as he shall officiate in any 
such episcopal meeting house or congregation, shall at some time 
during the divine service pray for the king by name, and for the 
. royal family, in the same form of words as they shall be directed 
by lawful authority to be prayed foi’, in the prayers for the royal 
fjiniily, contained in the liturgy of the church of England. 

{Grnct'fdjn'oxnsions of Crro.S. c. 15.5.] By $ 13. Nothing in 
this act shall affect the celebration of divine service according to 
the rites of the united church of England and Ireland, by 
ministers of such church in any place hitherto used for that 
purpose, or licensed or consecrated by any person authorized so 
to do: nor .shall affect the jurisdiction of the archbishops, 
bishops, or others, exercising lawful authority in the church of 
the United Kingdom over the said church, according to the 
rules and discipline of the same, and to the laws of the realm ; 
but such jurisdiction shall remain as beffire this act passed. (6) 

By § l^. This ad shall not extend to quakers, nor to any 
meetings or assemblies for religious worship convened by them, 
or in any manner to alter or affect any act other than those of 
Car. 2. repealed by § 1. 

By § 15. Evei^ person guilty of any offence for which a pecu¬ 
niary iienalty is by this act imposed, in respect whereof no 
special provision is made, may be convicted thereof by inform¬ 
ation, on oath of one witness before two justices acting for the 
county, riding, division, city, town, or place, in which the offence 
was committed, or the penalty incurred ; and when levied, shall 
be paid, one moiety to the informer, and the other to the poor of 
the parish where the offence was committed; and in ca.se of no 


(6) See Carr v. Marsh, ante, 205. note (4). 
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sufficient distress whereon to levy the penalties, the convicting 
justices may commit the offemi<^i' to prison, for such tftne not ex¬ 
ceeding three months, as they tliink fit. 

By § 16. Persons convicted of any such offences, may appeal 
to the general or quarter sessions holden next after such, convic¬ 
tion, giving the convicting justices notice in writing within eight 
days after such conviction, of their intention to appeal: and the 
sessions may hear and determine the appeal, and make such 
f)rder, and award such costs therein to be pmd by either party, 
not exceeding 405., as they think fit. 

By § 17 . No penalty shall be recoverable under this act, unless 
sued for, or the oftence for which it is imposed, prosecuted be¬ 
fore the justices or (jiiarter sessions within six months after the 
oflence committed; and no person who suffers any imprisonment 
for non-payment of any penalty, shall thereafter be liable to pay¬ 
ment thereof- 

By ^ 18. Actions a^minst any person for things done in pur¬ 
suance hereoti shall be commenced within three months after the 
fact done; and sliall be laid in the county where the cause of 
action accrued. Defendant may plead the general Issue, giving 
tliis act and the special matter in evidence, and that the same 
was ilone in pursuance thereof; andlf so done, or if the action 
is brought after the time limited, or is laid in the wrong county, 
the jury shall lind lor defendant; and upon such verdict, or if 
the plainlilf is nonsuitcil, discontinues, or has a verdict or judg¬ 
ment on demurrer against him, defendant shall recover treble 
costs, with the usual 1 emedy to recover the same. » 

By r/A Geo. 3. c. 160. intituled, “ y^/^ act to relieve persons tv/io Unitarians. 
impa-gn the doctrine oj' the Holy Trinity from certain penalties** 
(Extended to Irelaml by .'57 Geo. 3. c. 70.) The act of 1 Will. 

M. .v/. 1. f. 18. §17. so far as it relates to denying the Trinity, 
is repealed. § 1. Stat. 9 & 10 Will. 3. c. 32. is repealed as far as 
relates to the same subject. § 2. And the Scotch acts of 1 Pari. 

Car. 2. t*. 21. and 1 Pari, Will. S. sess. 5. c. 11. “against blas¬ 
phemy,” are repealed. (7) • 

By .57 Geo. 3, c. 70. the st. 6 Geo. 1. {I?'.) for exempting the 
protestunt dissenters of Ireland from certain penalties to which 

(7) It was not intended by the legislature in passing 53 Geo. 3. 
c, 1G0. to make any alteration of the common law respecting the 
objects of that statute, jilt. Gen. v. Pearson, 3 Meriv. 399. A 
pro^»ecution against Mr. Wright of Liverpool for impugning the 
doctrine of the Trinity as an offence at common law, was abandoned. 

Id. 386. 

The punishment of blasphemy by the Scotch statutes above re¬ 
pealed, was death. See Aikcnhead'% case, who was executed for 
blasphemy under these acts. Maclaurins Criminal Cases, 12, cited 
3 Meriv. 382 note. • 
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they, are now subject, is repealed os far as relates to any penalty 
or disqualification for denying the Trinity*] 

Disinters Finally: By way of illustration of the general spint o/’ tAe 
TOrpoiLion (®)> ™ay be proper to subjoin some, account of 

offices. ____ f . 

(8) The court of Chancery will support dissenting establishments 
if they preach a doctrine tolerated by law. Davis v, Jenhinsy 3 Ves. 

• S[ B. 151. and see 14 Ves. 13. So it may be collected from Aft. 
Gen. V. Pearsons 3 Meriv. Rep. 396.-399.415. 419., that that court 
is unquestionably bound to administer a trust for the benefit of a 
protestant dissenting congregation: for if the justice of the country 
has, for the ease of men’s consciences, permitted them to secede 
from the established church, and to form religious institutions for 
themselves to a certain extent, it has become the duty of courts of 
equity to enforce the execution of trusts for such institutions, and 
to give the trustees the relief intended by the legislature. But this 
can only apply to trusts for the benefit of tolerated doctrines: Thus, ij" 
the impugning the doctrine of the Trinity be an offence indictable 
by the common law, it is quite certain that a trust, the object of 
which is the promoting Unitarianism, and therefore illegal, ought not 
to be executed by a court of equity. The same principle is re¬ 
cognised in Cary v. Abbott, 7 Ves. 490. vol. i. 312. n.; and see tit. 
3[eto». * 

Where a trust is created for religious worship, and the nature of 
the worship intended cannot be discovered from the trust deed, it 
must be implied from the usage of the congregation. But if it ap¬ 
pears to have been the founder’s intention (though not expressed) 
that a particular doctrine should be preached, neither the trustees 
or congregation can alter his design. Thus where two parties seek¬ 
ing the benefit of a trust for charitable purposes, e.g. for religious 
worship, (see infra) differ as to the mode of carrying it into eflect, 
onC' party trying to support the original system, and the other 
attempting some proposed alteration, the leaning of the court must 
, be to the former, however useful it may judge the proposed alteration 
to be. S. C. 3 Meriv. 353. 418, 419. 

Again, in the exercise of its jurisdiction as to dissenting chapels, 
the court, if it finds a minister preaching the doctrines originally 
intended, will continue him and pay him his salary. Semble, The 
rule is, that the chapel must remain devoted to the tenets originally 
agreed on, though some of the congregation may have changed their 
opinions. Foley v. Wontner, 2 Jac. 8f Walk. 245. 

Funds for support of protestant dissenting establishments are 
properly charities, calling as such for the interference and protection 
of Chancery by Ilis Majesty’s Att. Gen.in cases of abuse. A/t. Gen. v. 

, Fomler, 15 Ves. 85. Same y. Lord Dudley, Coop. Ch. Rep. 146. For the 
non-conformity of protestant dissenters is reodered by 1 W.Sf M. si. 1. 
c. 18. not only innocent, but lawful: the crime is removed as well as the 
penalty: it is not connived at, but protected by the law. See Evanfa 
case, irjfra, 207,208, &c., and 3 Meriv. 375,376. note, at least during 
compliance with the provisions of the toleration acts. 4 Bla. Com. 54. 
and per lord Hardwicke, 2 Stvanst.iJiep. 490. note. But the regu- 







tlie mach agitated question, concernii^ the fining of dissenters 
for not serving corporation offices. By the aforesaid statute of 
13 Car. 2. sf. 2. c. 1. no person shall be appointed to the office 
of mayor, alderman, recorder, bailiff^ town clerk, common coun¬ 
cil rnanrOT other office of magistracy or place of trust, concerning 
the government of any corporation, that shall not have, within a 
year next before, taken the sacrament according to the rites of the 
church of En^and; and in default thereof, every such appoint¬ 
ment shall be void. 

Upon which act, in the aforesaid case of Lai-woed^ it was said 
by the court, that ever since the making hereof, when a freeman 
\ who was a dissenter was chosen alderman*of a corporation, he 
never insisted upon the act as an excuse, but submitted to a fine. 

And it was also declared in the same case (which was, whether 
a dissenter being chosen sheriff of Norwich, and not having 
received the sacrament as the act directs, the election was void, 
in favour of the elected who declined the office;) that the cor¬ 
poration act never designed to exempt dissenters from bearing 
offices in the government, but to establish a succession of persons 
who were well affected to it; for otherwise it would be an en¬ 
couragement to some men to persist in their non-conformity, on 
purpose to avoid offices of burden and charge, instead of bring¬ 
ing them to conform, which was chiefly intended by that statute. 

And therefore they declared, that he must submit to a fine, as 
others had done. But because one of the judges (and, as was 
said at the bar, the lord keeper also) was of a contrary opinion, 
namely, that tlie defendant was sufficiently punished by the cor¬ 
poration act, in being disabled to hold any office or employment 
of profit, and now to punish him by an information would be a [ 207 ] 
double punishment for one offence, which the law will not allow; 


lation of a trust for erecting a dissenting chapel having no revehuCf 
but supported by voluntary contribution, is the proper subject of 
a hill, and not of an information: and in Davis v. Jeniinst 
3 Ves.Sf B. 151. an inquiry was directed hy the court of chancery to 
ascertain who, according to the nature of the establishment, were 
entitled to propose trustees, and elect or approve a minister: for 
there may be ground for the jurisdiction or that court as to the 
right of electing a minister of a congregation where no mandamus 
will be. (See per Lord Kenyon in The King v. Jothanif 3 T. R. 575. 
ante, 192 6. and 14 Ves. 13.) 

Where parties cannot agree in filling up vacancies of trustees, the . 
court will refer it to the master, to enquire what the trusts are, and 
enjoin the parties from disturbing the existing state of things. 
Foley V. Wontner, 2Jac. 8f W. 245. 

A dissenter is not incapacitated as such from acting as guardian 
to an infant. Corbett v. Tottenham, M. 1808. 1 Ball Sf BeaK 

Rep. 61. 
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therefore there being a capias against the defendant projine^ and 
he now appearing in court, he was fined five marks and no more. 
Qibs. 506. 4 Mod. 269. 1 Salk. 167. 1 Rapm. 29. S. C. 

But four years before, M. 2 Will, this was adjudged as a good 
plea, in the cause of Guilford T&tm against Clarke^ vizi that ho 
being a dissenter, and unqualified by this act, the Action was 
void; and that the by-law for forfeiting 20/. upon refusal after 
election did not take place, because the person being absolutely 
incapacitated by the statute, there was really no election; and so 
he could not refuse after election. Gibs. 506. 2 Vmlr. 247. 

T. 16 Geo. 2 . King and Grosoeuor. He was one of the dis¬ 
senters who was chosen sheriff of London and Middlesex, and 
refhsed to take upon him the office; for which an information was 
moved for against him, as it is an office in which the public are 
interested, and therefore not to be compensated by a pecuniary 
satisfaction to the city. But upon shewing cause, the court dis¬ 
charged the rule; it appearing that there were acts of common 
council that had provided penalties upon refusers, which is the 
proper remedy; especially where it is doubtful whether the refusal 
is a crime or not, which hath never .yet been settled. 

In this case the facts are agreed, and the only doubt is in 
point of law, and therefore more proper for a civil suit: and so 
was the opinion of the court, in the case of Shacklelon of York 
in lord Hardwicke’s time. However, they declared, that if after 
the point was determined against the dissenters, others should 
refuse; it might be a foundation to move for an information. 
Sh\ 1193. 

Lastly, in the case of ^llen Kvans, esquire, and the chambet'^ 
lain of London, July 5th, 1762, this matter came tlioroughly to 
be considered. In the year 1748, the corporation of Loudon 
made a by-law, imposing a fine of 600/. uj^on every person, who 
being elected should refuse to serve the ofiice of sheriffi (Which 
fines they appropriated to defray the cxpence of building the 
mansion bouse.) An action was brouglit in the sheriff’s court, 
upon this by-law, for the penally of 6001. against the defendant 
Allen Evans, for refusing to serve the said office. The defendant 
pleaded this statute, that no person shall be chosen into such 
office who shall not, wiihin one year next before, have taken the 
sacrament according to the rites of the church of England ; 
and in default thereof, evety such choice is declared to be void. 

[ 208 3 The defendant further pleads the statute of 1 Will. c. 18. for 
exempting protestant dissenters from penalties contained in 
former acts. Then the plea avers, that the sheriffs of London 
ate officers who before the 13 Car. 2. were persons bearing such 
office; that the defendant was and still is a protestant dissenter 
from the church of England, a person of a scrupulous conscience 
in the exercise of religion, and during all that time has and still 
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does frequent the congregation of religious worship amm^t 
protestant dissenters. The defendant then states^'that he took 
the oaths, and subscribed the declaration, according to the act 
of toleration, in the year 1751, at the sessions held for the 
county of Middlesex; and that his taking the oaths was duly 
registered in the court of sessions: that he had not within one 
year before the supposed election taken the sacrament of the 
Lord’s supper according to the rites of the church of England, 
nor has he at any time since done it, nor can he in conscience 
take the same, nor was he bound to take the same since May 
1751: that of these premises* the lord mayor, aldermen, and 
citizens had notice; and that by reason thereof^ and of the act 
of parliament made for governing corporations, the mayor, 
aldermen, and citizens assembled in July 1745, and the livery 
were prohibited from electing, and had no power to elect him 
sheriff: that he was disabled from, and incapable of being 
elected ; and that the supposed election of him was void. —• To 
this plea, the plaintiff replied, that by the statute of the 5 6. 
c. 6. $ B. it is enacted, that no person chosen into such office 
shall be removed or otherwise prosecuted, for omission of taking 
the sacrament, nor shall any incapacity or disability be incurred 
by reason of the same (unless he be removed, or prosecution 

commenced within six months).-To this replication the 

defendant demurred; and the plaintiff joined in demurrer. And 
judgment was given for the plaintiff, in the sheriff’s court 

The defendant sued a writ of error, before the mayor and 
sheriffs in the court of the Hustings: and the judgment was 
there affirmed. 

A writ of error of this judgment given in the Hustings was 
brought before the commissioners of St. Martin’s le Grand. 

The judges named in the commisson were the chief baron 
Parker, Foster, Bathurst, and Wilmot The plmntiff in the 
original action pleaded, I?i nuUo est erratum. The cause was 
argued three several times by the most eminent counsel in the 
profession. The counsel for the defendant objected to the 
declaration, because the plaintiff hod not stated therein, that the 
city' of London had any right either by charter or prescription 
to elect the defendant sheriff: and the by-law being made to [ 209 j 
regulate this franchise, it ought to appear on the race of the 
declaration, that they are entitled to the franchise; which can 
only be by charter or prescription. But the judges, being uua*> 
nimous in their opinion upon the real merits of this , cause, 
declined giving any opinion upon this point, though they all 
seemed to think there was great weight in it. 

Mr. justice delivered his opinion to the following effect: 

— I shall found my opinion upon the toleration and c^orporation 
acts. I shall consider the corporation act in the light of a 







prc^ibitlon to the electors. It was considered in that light in 
the case of T/ie may&r qfGuildJbrd and Clarke. Notwithstanding 
there were in that case exceptions to the declaration which were 
said to be &ta], yet it appears by the report, that the court 
delivered their opinion in this manner; — That the matter 
pleaded by the defendant was a good bar; that to make a default 
in the defendant, there must have been an election antecedent; 
and the election of such a one as the defendant is, is absolutely 
prohibited by the statute: then add, that since the corporation 
act is prohibitory to the electors, now they have vvilfidly after 
notice chosen the defendant, the;^ have contravened that wliole 
prohibition, and actCti contrary to it; and I am of opinion, that 
the election is a mere nullity. — The preamble to acts of par¬ 
liament is the great window by which light is let in upon the 
sense of them. If you consider the preamble to the corporation 
act, it will appear beyond a doubt, that the intention of the 
legislature in passing the corporation act was to exclude protestant 
dissenters of all denominations from corporation offices. The 
preamble to the act, after making short mention of the late 
troubles, says, “ To the end that the successions in such corpor- 
** ations may be most probably perpetuated in the hands of per- 
** sons well affected to his majesty and the established govern- 
“ ment, it being too well known, that notwithstanding all his 
“ majesty’s endeavours, and indulgence in pardoning what is 
“ past, nevertheless many evil spirits are still working; for 
“ prevention of the like mischief for the time to come, and for 
** preservation of the public peace both in church and state, be 

“ it enacted” -and so on. These were the motives upon 

which the legislature proceeded in making this act. The means 
they made use of to effect these ends were two; One regards the 
persons who were at that time in corporation offices; the other, 
210 ] those who should come into such offices of trust for the future. 
The act, in order to accomplish the great ends for which it was 
made, is very particular: “ No person shall for ever hereafter 
« be placed or chosen in or to any the offices or places aforesaid, 

** who shall not have within one year next before such election 
“ taken the sacrament of the Lord’s supper according to the rites 
“ of the church of Englandand then it goes on, and says, that 
“ every person so placed or chosen shall take the oaths and 
subscribe the declaration at the same time the oath of office is 
administered; and in default thereof^ every such election is • 
“ declared to be void.” This clause, as I take it, consists of 
two branches, complete, distinct, and independent in their own 
nature. ’The first regards persons who have a right, and have 
power in possession: the second regards those who should be 
candidates, and be elected hereafter. The first is in my opinion 
prohibitory upon the electors. It lays restraint upon them in 
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the exercise of thc^r power of electing. ^It confines them to per¬ 
sons who conform to what is prescribed in the act. The words, 
as I read them, arc, that no person not previously qualified shall 
be for ever hereafler elected. What is that but s^ing, that no 
person having power to elect, shall elect any person not previ¬ 
ously qualified as the act directs. 1 cannot make out any differ¬ 
ence between the two terms, that the election shall be void, and 

that they shall not <|lect such persons. ——-The second branch 

of this clause regards only the condition of the candidate. It 
goes upon a supposition, that a candidate may be eligible, and 
actually elected into the office^ and, upon that supposition, it re- 
f]uires a form to be gone through by him, and in default thereof 
his election is declared to be void. 1 do not found my opinion 
upon this branch of the statute, but upon the other, which 
(I take it) prohibits the election of a person not previously 
qualified. ——~ As to the words in the second branch, “ that 
“ in deiault thereof the election shall be void,” I think, that 
according to true grammar and the strict meaning of the words, 
it means plainly this; in default of those things being done, that 
are required to be done by a candidate after his election, and not 
in default of that which this act no way requires. The corpor¬ 
ation act does not require from any person who is a candidate 
for a corporation office, that he shall take the sacrament: he is 
under another obligation to conform to the established church. 
Aiul though I admit that the rubric did formerly enjoin confor¬ 
mity to the established church, yet in the construction of these 
words, “ in default thereof the election to be void,” we must 
confine ourseh’es to those duties which this act alone requires. 
We must do so in common grammar and construction. There 
is no running into the other branch of the clause in order to 
construe this. If then the act is prohibitory upon the electors, 
the corjsequence will be, that if they, having due notice of the 
incapacity of the candidate, proceed notwithstanding to the elec¬ 
tion of a person declared by the statute to be not eligible; the 
whole proceeding will be a mere nullity, in contravention to the 
prohibition to the electors, wilful, open, and undisguised. A 
right of action cannot accrue to the corporation from such an 
improper proceeding, contrary to the statute, prohibited by the 
statute, and consequently null and void from.the beginning. 
Thus it stands with regard to the corporation. — As to the 
defendant: He is now called upon, under a penalty, to usuip an 
office upon the crown; which usuipation will subject him to a 
criminal prosecution and all its consequences., A strange 
dilemma this: To be obliged to usurp upon the crown, or forfeit 
the penalty of the by-law. Can the by-law purge the usurp- 
atbn ? A by-law cannot purge or excuse an usurpation. It 
would be absurd then to say, it can oblige a man to usurp. —— 
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It hath been said, thtit all corporations hdve a right to the service 
of their members. All corporations, under proper limitations, 
certainly have this right. But still it is a right subject to the 
controul of legislature. And in matters of election, they 
must submit to such regulations as the state shall think fit to 
make.-It is asked, Shall persons who live in open con¬ 

tempt of all government in a state, shelter themselves under this 
act ? That was said in LarWMd^s case; andjit has been thrown 
out in this case, not very decently. It is sufficient at this time 
to say, that the case of debauchees and infidels was not in the 
contemplation of the legislature at the time this act was made. 
Consequently, this ^ct cannot extend to them. The act was 
plainly levelled at persons of quite a different character. It was 
not levelled at atheists or infidels, but protestant dissenters. 
Besides, the defendant does not endeavour to shelter himself 
under the idle excuse which the objection puts him to, of being 
an atheist, debauchee, or an infidel: but the defendant, as he 
pleads tlie toleration act, avers that he does not live in open dis¬ 
obedience to the ordinances of the church, although he has taken 
some scruples in regard to the mode of administration in the 
established church: he is real and sincere in his scruples, and 
f 212 ] lives in obedience to the ordinances of the church.-A dis¬ 

tinction has been made in the argument, between the acts and 
proceedings being void in themselves, and only voidable. The 
answer I give to that is, that the point now in (question will not 
turn, nor do I put it upon that branch of the clause which 
declares the election void, but upon that which absolutely pro¬ 
hibits the election, and consequently renders it a mere nullity. 

-It has been said, that the construction now contended for is 

partial to dissenters, in excusing them from offices of burden. 

I say, yes, it is; and it tbereffile excludes them from all coipor- 
ation offices which are attended with profit and honour. It 
would be absurd to say, that the same law that exempts them 
from the one, as persons unworthy of a public trust, has still left 
them liable to the other offices, be the trust that attends the 
office what it may. The trust attending the office of sheriff of 
the city of London is a high trust. Therefore if protestant 
dissenters are excluded from offices attended with profit, merely 
as persons not worthy of a public trust j it would be odd to say, 
that they shall be obliged to serve the office of sheriff, which is 
not only an office of honour, but likewise an office of very high ' 
trust. — It was said in Larwood*s case, ami I believe it had 
weight that no man can by his own plea disable himself, nor 
excuse one default by another. It is sufficient now to say, that 
Larwood^s case was totally and substantially different fi’oni the 
present. He had not properly pleaded to the toleration act, and 
therefore could take no advantage of it. The prescut defendant 



has pleaded it properijf* and shewn himself net eligible. The 
defendant does not plead the toleration act and disability, to 
excuse one offence by another; but to shew, that although the 
rubric did require a conformity in all tljings, ^ Jo't receive the 
sacrament in the chui’ch three times a year, anci the like, yet 
now his not complying with the rubric is not to be imputed to 
him as a crime; that the same act whiclt hath taken away the 
offence, hath taken away the guilt; and that he is guilty of no 
offence, in not colnplying with that which does not bind him; 
that by the toleration act, the rubric is taken out of tlie defend¬ 
ant’s way, and doth not extend to his case. There are particular 
branches of the act, from which this intont may be collected; 
but I am clearly of this opinion, from the whole spirit and frame 
of it. The act of toleration is not to be considered merely as an 
act of connivance and exemption from former laws. It was 
made, that the public worship of the dissenters might be legkl, 
and that they might be entitled to the public protection. Upon [ 213 2 
different occasions in the act, the religious worship of the dis¬ 
senters is spoken of, as a mode of worship tolerated by the act. 

This clearly shews, that thp mode of worship among the dis¬ 
senters is legal, and authorized by law. There were former 
laws obliging persons to resort to different churches, to be 
attendant on divine service; and dissenters are now obliged to 
the same in their w'ay of worship. Persons contemptuously 
disturbing the public %vorship of protestant dissenters are liable 
to the same penalties with those who disturb the worship in parish 
churches or chajiels. As to persons acting as preachers in dis¬ 
senting congregations; they are cxempteil from serving upon 
juries, and from public offices, as fully as those of the established 

church arc by the common law.-Upon the whole: The 

corporation act being prohibitory upon the electors, every election 
contrary to it is a mere nullity ; and the toleration act having 
dispensed with the conformity of the defendant in this particular; 
the judgment ought to be reversed. ^. 

By Mr. justice Hllmot : The great question in this cause is. 

Whether the plaintiff in the original action, under all the cir¬ 
cumstances disclosed by the pleadings, is entitled to recover this 
sum of 600/. imposed upon the defendant, for refusing to com¬ 
ply with that part of the bye-law stated in the declaration, which 
directs that “ every person elected into the office of sheriff shall 
“ appear before the lord Mayor and alderman, and become 
“ bound in a bond for taking the oath of office on the vigil of 
“ St. Michael.” — I am of opinion, the plaintiff is not entitled 
to recover in Uiis action; and diat the judgments which have 
been given in this cause ought to be reversed. — Several po¬ 
sitions have been laid down by the counsel who argued m this 
case, that are ciea;r and indinputable: First, it is clear, that of 
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common right a power is. inherent in every corporation) to call 
upon their members for the performance of all corporate duties. 
S^ondly, that the execution of corporation offices is one of the 
duties. Thij^yi that a power of making by-laws is incident to 
every coiporJ^bii. Fourthly, that a by-law imposing a fine for 
the refusal of a corporation office is goocL It is equally clear, 
that the right which every corporation has of calling ii|K)n their 
members to execute corporation offices may be abridged by 
themselves, or by the general laws of the land. The true 
question is, whether this right Has not been abridged in the 
C 214 ] pre^sent case, and what will be the legal consequences of such 
abridgment. — The unhappy situation the royal fiimily and 
the nation had been in before the restoration, made the legis¬ 
lature xvilling to guard against a relapse; and therefore they 
thought it necessary to regulate the corporations in an arbitrary 
way, by removing some officers, and placing others in their 
room who were better affected, and also by providing officers for 
the future. The method they took was, by vesting a power in 
commissioners (as we find in the former part of the act) to turn 
out whom they pleased, and place ^others in their offices. Of 
these they did not require any sacramental qualification ; be¬ 
cause while the extraordinary power subsisted there was another 
check or controul. Hut when that commission expired, they 
did not then choose to rest upon oaths ami declarations; but 
measured the fitness of men by their antecedent religious habit; 
and made the having received the sacrament, according to the 
rites of the church of England, the criterion by which that 
fitness was to be determined. They diil not propose it as a test, 
to be given at, or after his election ; because they thought that 
the.charms of power in possession, might make sudden conver¬ 
sions, which might not always!.be sincere. — The intent of the 
legislature is expressed in the strongest terms, to effectuate such 
an intention. “ Provided, that (after the expirations of the 
commissions) no p -rsoh shall for' ever hereal’ter be placed, 
** elected, or chosen in or to any of the offices or places afore- 
“ said, that shall not have, within one year next before, taken the 
sacrament,” and so on ; “ And in default hereof, every such 
“ election is hereby detiared to be void.” Now this clause is 
not addressed to the party elected, but to the electors. The 
prohibition' is laid most clearly upon the persons who had a 
right to elect. It is the voice of the legislature, commanding 
them not to elect such persons. An election contrary to that 
prohibition, is a transgression; and in this case it was a wilful 
transgression, because they had notice that Evans was one of 
those persons; if wilful, then a moral wrong, which can never 
lay a foundation for an action in a court of justice. Courts of 
justice are to enforce tlie w>li of the society. Laws manifest 
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diat will. And it is the duty of courts of justice to carry these 
laws into execution; but they are not to sustain actions, for 

doing what the society has forbid. - - Hie injunction not to 

elect, extinguishes the right to elect. The not make 

the office, but the election void. The election ^*the present C 215 ] 

case is an infraction of the law: and right cannot Spring out of 

wrong. -- If an act of parliament was to be made, with a 

clause that all unmarried men should be incapable of being 
elected; this would work a lease of the original contract, as to 
such persons. A valid election is a condition, precedent to the 
right which the corporation has to command, and to the obliga¬ 
tion on the members to obey. — It has been said, that this act 
was not made to ease dissenters, but to punish them ; and that 
mi exemption from burdensome offices will be an ease; that the 
office of sheriff being one of those, it will be giving the act an 
effect which the legislature did not intend ; that it is more agree¬ 
able to the intention of the legislature to construe the office 
void as to the person elected, and good as to the corporation, 
who are punishing as fur a contumacy. This Is the substantial 
j)art of the argument. Many cases have been cited, where acts 
have been deemed good to a certain degree, and void as to all 
others. But there never was, and it is im})Ossible there ever 
should be, a case, where the word void was construed in such a 
manner, ns to make the act void as to a person who broke the 
law, and good os to the persons who have concurred in breaking 
it. The only point the legislature had in view was, to secure 
the power to persons who oiitw’ardly professed the religion of the 
state. The punishment of non-conformists, by excluding them 
from power, was the consequence, not the end, of the law. We, 
as judges, ought to expound the law with the same spirit it was 
made; and therefore ought not tp construe it as a vindictive law, 
for any purpose but its owm end. Whether this case occurred 
to the legislature, or how they thought it should be determined, 
does not appear. Different men may make different conjectures,^ 

But arbitrary conjectures never ought.to be the basis of judicial 
determinations. If it had occurred, and they had intended to have 
made any difference between burdensome and lucrative offices, 
they would have taken notice of it. The construction now must 
be the same. Suppose it had been the office of chamberlain, 
and the question put to the legislature; the answer must have 
been, We intend to keep non-conformists out of power, and 
therefore we command corporations not to elect them. They 
cannot be exposed to a penalty for not executing an office tq 
which they cannot be elected: the exemption from both makes 
it equal. — —• - As to what is said, that persons may be qualified 
for a lucrative, and not for a burdensome office; 1 do nc^ see 
how such a case can exist. For if they are qualified to ac^pt [ 216 ] 
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a lucrative office, they are qualified to bear a burdensome one. 
It shews that it was only a mockery in them; but it does not 
prove, that the scruples of other dissenters are imaginary. It 
would be asitmjust to judge of the scruples of all the dissenters, 
by the conduct of some, as to judge of the doctrines of the 
established church, by the lives of some, of those who profess 

it.--It has been urged, that a man shall not be permitted 

to excuse himself, on account of a disability occasioned by his 
own default; that it is an aggravation of his ofience to excuse 
one crime by another; and that the toleration act did not mean 
to exempt dissenters from relative duties. Instances have been 
mentioned of peraons out of their senses, who are not allowed 
to'disable themselves; if so, wlien the incapacity arises from a 
natural disability, d fortiori in the case of a disability arising 
from neglect. First, I deny the rule. In Skin, 576., Fitzher- 
bert w'as of a different opinion. It may seem hard, that a man 
shall avoid his own acts for duress of man, and not for a visit¬ 
ation from heaven. But the reason is, that the law has directed 
a mode of inquiry, and the king is to take madmen under his 
immediate protection, and after office found, to avoid such acts 
as he thinks proper. 5 Mod, 421. Madmen cannot be chosen 
into corporation offices. In liq. Cas. Abr. 279. Lord King has 
drawn a rational line between the acts done by an insane per¬ 
son to the prejudice of others, and the acts done by him to 
the prejudice of himself. Kin^ and Larwood is no authority in 
tlie present case; because it is clear, that the toleration act was 
not pleaded, and it was only the opinion of two judges against 
Sir Samuel Eyre. In 4 Mod, 274., Lord Somers is said to 
have been of the same opinion as Sir Samuel Eyi'e. 'I'he fine 
was only five marks; which shews the judges thought it a 
tender case. I observe, it was admitted in that case, that if a 
man be disabled by judgment to bear an office, there he is 
excused, because redditur in invitum. Why then shall 

not an act of parliament 'excuse, which is the judgment of the 

whole legislature.-.As to Sir John Read’s case, which was 

mentioned, it was an information in the exchequer 28th Nov. 
26 Car. 2. He was appointed sheriff of Hertfordshire, was 
sworn, and took upon himself the execution of the office. A 
case very different from this; for he was capable of the office at 
the time he- was appointed, and had been in possession. In the 
r 217 ] present case^ the defendant was nnt eligible. Sir John Head 
had alleged a disability which it was in his power to remove, 
and which it was his duty to' remove. But here the defendant’s 
fepeiviug the sacrament must be precedent; and since the tole¬ 
ration act it is not his duty to receive it.- Box and Woolastm, 

..another case cited, turned upon tlie informality in the plaintiff’s 
replication. Had it lieen delermined on the point it is now 
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produced to prove, it would certainly have been mentioiied by 
chief justice Holt and Eyre, as a case in favour of their 
opinions.The case in Walker v. Hammet'sleyf Slav, 116. 
differs as much from the present case, as betw^ le^ly and 
illegally elected.——l am therefore clearly or opinion, that 
the judgment ought to be reversed. 

The other two judges delivered their opinions to the like 
effect; and the judgment was reversed. 

Upon this, the corporation by writ of error .brought the cause 
before the house of lords, when all the judges, who had not 
sat as delegates (except Mr. justice Yates^ who was ill) gave 
their opinions seriatim; and all, except Mr. baron PenroU who 
was of opinion to reverse the judgment, delivered this opinion 
for confirming it (^). Upon which occasion lord Monoid said, 

In every view in which I have been able to consider this matter, 

1 think this action cannot be supported. If they rely on the 
coipOration act; by the literal and express provision of that act, 
no person can be elected, who hath not within a year taken the 
sacrament in the church of England: the defendant hath not 
taken the sacrament within .a year; he is therefore not elected. [ 218 3 

Here they fail.-If they ground it on the general design 

of the legislature in passing the corporation act; the design was, 
to exclude dissenters from office, and disable them from serving. 

For in those times, when a spirit of intolerance prevailed, and 
severe measures were pursued, the dissenters were reputed and 
treated as persons ili>aifocted and dangerous to the government; 
the defendant therefore, a dissenter, and in the eye of this law a 
jierson dangerous and ill-affected, is excluded from office, and 

disabled from seiwing. Here they fail. - - If they ground 

the action on their own by-law; since that by-law was pro¬ 
fessedly made to procure fit and able persons to serve tlie office, 
and the defendant is not fit and able, being expressly disabled 
by statute law : here too they fail.-If they ground it on 


(6) The proceedings in this writ of ’error are reported in 6 Bro, 
Pari, Cas. 181. The question put to the judges was, “ Whethejfi upon 
** the facts admitted by the pleadings in mis cause, the defenefant 
** is at liberty, or should be allowed, to object to the validity of his 
“ election, on account of not having taken the sacrament, according 
** to the rites of the church of England, within a year before, in 
** bar of this action ?” And the judges, having taken a week’s timo 
to consider, and differing in their opinions, delivered them seriatim 
with their reasons; Mr. justice Hewitt Mr., justice Aston, Mr. 
justice GovXd, Mr. baron Adams, Mr. baron Smythe, ai^ Mr. 
justice Clive, were of opinion in the affirmative ; and Mr*, b^on 
Perrot in the negative. Whereupon it was ordered and adjudged, 
that the judgment given by the commissioners’ delegates should be 
affirihed, and the record remitted. 
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hid disability, being owing to a'neglect taking the sacrament 
at church, when he ought to have done it; the toleration act 
having freed the dissenters from all obligation to take the sacra> 
ment at church, the defendant is guilty of no neglect, no cri¬ 
minal neglect : here therefore also they fail.—i*-—And after 
having expatiated on each of these several heads, he adds: The 
defendant in the present cause pleads that he is a dissenter 
within the description of the toleration act; that he hath not 
taken the sacrament in the churcl^ of England within one year 
preceding the time of his supposed election, nor ever in his 
whole life; and that he cannot in conscience do it. Conscience 
is not controulable by human laws, nor amenable to human tri¬ 
bunals. Persecution, or attempts to force conscience, will never 
produce conviction; and are only calculated to make hypocrites, 
or martyrs. My lords, there never was a single instance, from 
the Saxon times down to our own, in which a man was ever 
punished for erroneous opinions concerning rites or modes of 
worship, but upon some positive law. The common law of 
England, which is only common reason or usage, knows of no 
prosecution for mere opinions. For atheism, blasphemy, and 
reviling the Christian religion, there have been instances of per¬ 
sons prosecuted and punished upon the common law : but bare 
non-conformity is no sin by the common law: and all positive 
laws, inflicting any pains or penalties for non-conformity to tlie 
established rites and modes, are repealed by the act of toler¬ 
ation ; and dissenters are thereby exempted from all ecclesias¬ 
tical censures. What bloodshed and confusion have been 
occasioned from the reign of Henry 4*. when the first penal sta- 
219 ] tutes were enacted, down to the revolution in this kingdom, by 
laws made to force conscience ! There is nothing certainly more 
unreasonable, more inconsistent with the rights of human nature, 
more contrary to the spirit and precepts of the Christian re¬ 
ligion, more iniquitous and unjust, more impolitic, than perse¬ 
cution. It is againsi natural religion, revealed religion, and 
sound policy. I^d experience, and a large mind, taught that 
great -man, the president De Thou, this doctrine; let any man 
read the many admirable things which, though a papist, he hath 
dared to advance upon the subject, in the dedication of his his¬ 
tory to Henry the Fourth of France (which I never read without 
rapture); and he will be fully convinced, not only how cruel, 
but how impolitic, it is to persecute foi religious opinions* As 
a- iNibyeet of Great Britain, I should not have been sorry, if 
France had :Ckititinned to cherish the Jesuits, and to prosecute 
Huguenots. There was no occasion to revoke the edict of 
Natitx; the Jesuits needed only to have advised a plau, similar 
to what is contended for in the present case: make a law to 
lender them incapable of office; make another, to punish them 
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mat: 


for not serving. If they accept, {Hinish thenv; if they refuse^ 
punish them; if they say yes, punish them; if they say no^ 
punish them. My lords, this is a most exquisite dilemma, from 
which there is no escaping; it is a trap« man cannot get out of; 
it'is as bad persecuj^iou as that of Procrustes; if they are too 
short, stretcM them; if they are too long, lop them. Small 
would have been their <x>nsolation to have been gravely t<dd. 

The edict of Nantz is kept inviolable; you have the full benefit 
of that act of toleration; you may take the sacrament in your 
own way with impunity; you are not compelled to go to mass. 

Were this case but told in the city of London, as of a proceed¬ 
ing in France; how would they exclaim «against the Jesuitical 
distinction ? and yet in truth it comes from themselves: the 
Jesuits never thought of it: when they meant to persecute, their 
act of toleration, the edict of Nantz, was repealed. This bydaw, 
by which the dissenters are to be reduced to this wretched di¬ 
lemma, is a by-law of the city, a local corporation, contrary to 
an act of parliament which is the law of the land; a modern by¬ 
law, of very modern date, made long since the corporation act, 
long since the toleration act,, in the face of them; for they knew 
these laws were in being. It was made in some year of the 
reign of the late king; I forget which; but it was made about 
the time of building the mansion house. Now if it could be [ 220 ] 
supposed, that the city have a power of making such a by-law; 
it would entirely subvert the toleration act, the design of which 
was to exempt the dissenters from all penalties: for by such a 
by-law they have it in their power to make every dissenter pay 
a fine of 600^., or any sum they please; for it amounts to that. 

The professed design of making this by-law, w'as to ^et fit and 
able persons to serve the office: and the plaintiff sets forth in hia 
declaration, that if the dissenters are excluded, they shall want 
fit and able persons to serve the office. But were 1 to deliver 
my own suspicion, it would be, that they did not so much wish 
for their services, as for their fines. Dissenters have been ap¬ 
pointed to this office, one who was blind, another who was bed¬ 
ridden : not, I suppose, on account of their being fit and able 
to serve the office, no; they were disabled both by nature and 
by law. We had a case lately in the courts below, of a man 
chosen mayor of a corporation, while he was beyond the seas, 
with his majesty’s troops in America; and they knew him to be 
so. Did they want him to serve the office ? No; it was im¬ 
possible. 'But they had a mind to continue the former mayor a 
year longer, and to have a pretence of setting aidde him who 
was now chosen, on all future occasions, as having been el^pted 
before. In the present case, the defendant was by law incapable 
at the time of his pret^ed election: and it is my firm per5u%r 
sion, that he was chosen because he was incapable. If 1^ had 
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been capable, he had not l^en ehosen^for they did not want 
him to serve the office. They cliose him, because without a 
breach of the Jaw, and an usurpation upon the crown, he cpuld 
not serve the office. They chose him, that he might fall under 
the penalty of their by-law made to serve a particular purpose J 
in opposition to which, he hath pleaded a legal disability 
grounded on two acts of parliament; as I am of opinion that 
this plea is good, I conclude with moving your lordships that 
the judgment be affirmed.—And tlie judgment was immediately 
affirmed, nemine coniradicente. Appendix to Fumeaux^s Letters 
to Mr. justice Blackstone^ grf edit. 


C 221 ] S>ts!trihution. 

^HE distribution of intestates* effects, is treated of under the 
title WlIjS. 


SDibtne See public moi;0bip* 

Wibom* See ^nrnagr« 


SDoctorsi commonsf. 

T^OCTORS Commons is the college of civilians in London, 
which was purchased by Dr. Harvey, dean of the arches, 
for the professors of the civil law. Here commonly reside the 
judges of the arches court of Canterbury, the judge of the 
admiralty, and the judge of the prerogative court of Canterbury, 
with divers other eminent civilians; who there living (for diet 
and lodging) in a collegiate manner, and commoning together, it 
i.s known by the name of Doctors Commons. It was burned 
down in the lire of I.ondon, and rebuilt at the charge of the 
prc&ssion. Chamberl, Pr, State. 


a>onatio catt0a mortt0. 

DONATIO causa nwrtiSi is a gift in prospect of death ; where 
a person moved with the consideration of his mortality, 
doth give and deliver somediing to another, to be his in case 
tbd^ giver die, but if he lives he is to have it again. Law qf 
Test. 176. 

. Which is treated of more at large under the title 
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Original of 
dona^ 
tives. (9) 


1, A DONATIVE is a spiritual preferment, be it church, Donative, 

^ chapel, or vicarage, which is in the free gift or collation 
of the patron, without making any presentation to the bishop; 
and without admission, institution, or induction by any mandate 
from the bishop or other; but the donee may by the patron, or 
by any other authorized by the patron, be put into possession. 

Dgg, p,l. c. 13. (c) 

3. And this right in the donor (together with the exemption 
of the church from ecclesiastical jurisdiction) seemeth to have 
come from the consent of the bishop in soniQ particular cases (d); 
as when the lord of a manor in a great parish, having his tenants 
about him at a remote distance from the parish church, did offer 
to build and endow a church there, provided that it should l>e- 
long entirely to him and his family, to puf in such persons as 
they should think fit, if they were in holy orders. It is very 
possible, that the bishops at that time, to encourage such a work, 
might permit them to enjoy this liberty; which being continued 
time out of mind, is turned Jnto a prescription. And they are 
to be distinguished from those called sine^cures, and exempt 
jurisdictions; for sine-cures in truth are benefices presentable; 
but by means of vicarages endowed in the same places, the per¬ 
sons who enjoy them have by long custom been excused from 
residence: and exempt jurisdictions are not so called, because 
they are under no ordinary; but because they are not under the 
ordinary of the diocese, but have one of their ownand are 
therefore culled peculiars. 1 «S7«7/. 335. 

3. There is not any one particular sort of ecclesiastical 
preferments, that are peculiarly said to be donatives; fi>r some 
of all sorts may be donative as well as presentative, or elective. 

For bishoprics were donative in England, after the conquest, 
imtil the time of king John. So a prebend may be donative, as- 
at Windsor and Westminster, in die chapels ot the king, where • 
the prebend being void, it is said that the king shall make colla« 
tion of his clerk by patent, and by force thereof he shall take 
possession without any institution or induction. Also a benefice 
widi cure of souls may be a donative; as the rectory of C 223 ] 
Briery or Burien, in Cornwall: and so the church of the tower 


Of what 
kind of be. 
nefices or 
dignities. 


(c) Fairchild v. Gaurcy Cro. Jac, 63. S. C. Ydv. 60. and Moor. 
765. 

(9) See also Com, Dig. tit. Donative. 

' {d) Whether a church is donative or not, is merely temporal, and 
a prohibition to a suit in the ecclesiastical court for pulling down the 
church, was made absolute; but the plaintiff was ordered to declare. 
Deschamp and Lee v. Dr. Andrevos. Seijcant HilFs MSS. 
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donation. 
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of London is a cure of soois) and the kingfs donative. fVats. 
C.15. (0 ' 

Yet some of these instances, and other such like, may be said 
to resemble donations, rather than to be donations, properly so 
called; such as the grant of the king to prebends without insti¬ 
tution ; as also, the collation of a bishop without presentation i 
and the nomination to perpetual curacies, which is without either 
presentation, institution, or induction. For these differ from 
donatives properly so colled, which are given and fully possessed 
by the sole donation of the palrou in writing; inasmuch as 
collations and royal grants are to be followed by induction and 
instalment; and persons nominated to curacies are to be author¬ 
ized by a licence from the bishop, before they can legally 
officiate. Whereas possession by donation is not subject to any 
of these consequents, but receives its full essence and effect 
' from the single act ftnd sole authority of the donor as aforesaid. 
IVats. c. 15. 

4. By 55 Geo. 3, c. 184. Schedule. Part 1. tit. Donatioti. A 
stamp duty of 20/. is imposed on the donation by His Majesty, 
his heirs, or successors, or by any other patrons of any ecclesi¬ 
astical benefice, dignity, or promotion, in England, the yearly 
value of lot. or upwards in the king’s books, and of 10/. on such 
donation of any other ecclesiastical benefice, dignity, or promo¬ 
tion whatsoever, in England. 

5. The form of a donation n)ay be thus: “ To all to ^vliom 

“ these presents shall come. Know ye, that I, A. B. of -— . .. 

“ in the county of —... . esquire, have given and granted, 

“ and by these presents do give and grant, to my beloved - in 
“ Christ C. D. clerk, the office or place of curate [or as the 
“ case shall be] of the chapel of————in the county of 

«* .. . — now lawfully vacant, and to my donation and free 

“ disposition in full right belonging, and by these presents do. 

make, constitute, and appoint him the said C. D. curate oS 
“ the said chapel; io have, hold, and enjoy the said office or 
place of curate in the cliapel aforesaid to him the said C. D. 

“ during his natural life, with all and every the salaries, stipends, 

“ rights, and appurtenances, to the same office or place of curate 
“ aforesaid, in any wise belonging or appertaining, as fulfy, 

“ fi^iy, and perfectly, and in as ample manner and form, as 
any other hath or ought to have held and enjoyed the samel 
“ In witness whereof I have hereunto set my hand and seal, . 

t( the ■ ' day of-in the year of our Lord-.” 

Ecton, 459. 

Or thus ; “ To all to whom these presents shall come, A. B. 

(e) 2 Rol. Ah. 341. 356. 11 Hen. 4.9. Co. Lit, 344. Cro. Jac, 63. 
Quarles v. Fairchild, Cro, Eliz, 653. 



in ihe .coaaty of ■ #. ■>>»■ — »esqwtre^ kn^d ^fthe 
** nufinor 'of " -m ,-, . in the county of ———, sendeth ffreeting.- 
** Whereas the Chapel of—m in the county aforesaid is now 
vacant, and to my donation in full right belongeth; kapw y^ 
that 1 the aforesaid A. B. have given and granted ton.my 

“ beloved in didst C. D. clerk, the aforesaid chapel of — ■ . .. 

V with all its rights and appurtenances, and by die tenor of these 
presents to induct him the said C. D. into corporal possession 
** of the said chapel, with all its appurtenances. In witness 
“ thereof, 461. 

. 6. The grant of a donative being once made, creates a right 
as full and lasting as institution and induction: that is, a right 
not to be taken away, but by the resignation or deprivation of 
the donee; the resignation to be made to the donor, and the 
deprivation to be made by the donor likewise; both die church 
and the clerk being exempt from ordinary jurisdiction. To this, 
purpose it is, what we find in the Reports of Sir Jb/m Davis, that 
a donative cannot be granted for years or at will only, because 
dits great inconvenience would follow, that the freehold might 
be in perpetual abeyance; lyliich is an inconvenience that the 
law will not suffer. Gibs. 819. (g) 

7. Although a clerk upon whom a donative is bestowed, doth 
not gain possession by presentation, institution, and induction; 
yet he is obliged, in order to preserve and maintain his posses¬ 
sion, to be qualified, and to qualify himself in many things, as 
others do who are presented, instituted, and inducted: as, 

(1) He must be a priest; without which, by the 13 & 14 
Car, 2. e. 4. $ 14. no person shall be admitted to any ecclesias¬ 
tical promotron. 

(2) He must take the oaths of allegiance and supremacy, 
before he takes the donation; and this he must do before such, 
person who hath authority to admit him thereunto, that is, his 
patron; by the 1 Eliz, c.l, and 1 Will, c, 8. § 5. 

(S) And if the donative be a benefice with cure, lie that takes 
it ought first to subscribe the thirty-nine articles in the presence 
of the ordinaty (by the 13 Eliz. e. 12.), which Dr. Watson sup- 
poseth must be understood of the ordinary of the diocese, and 
not; of his patron; although the patron hath the power of visit¬ 
ing and correcting him, and not the ordinary of the diocese. 
Vmts. c, 15. 


(1) Assumpsit for money had and received, lies by the nominee Of 
a donative before the bishop's licence, against a person who receives 
the rents and profits. ^ Per Ashhurst J. 1 2’ Rep. 403- But when a 
donative had been twice augmented, it should seem that the nominee 
eannot maintain such action without the bishop's licence. Jd, 404* 
[Ferite'a i:a8e of D. Sf Dav, Bsp. 46>' 


Effectuf a 
dona* 
tion. (1) 


How far 
the donee 
must qua* 
lify, as other 
cleAsimi^' 
mocedt '>'■ 


[225] 



Doimtiuli 


C«Si 


( 4 ) He must also, before his admission to be 

have possession of his donative, subscribe before tho: 
bishop, bishop or ordinary of the diocescj (or their vicar ^neralj^ 
chancellor, or commissary respectively,) the declaration of coii- 
formity to the liturgy of the church of England as by law estab* 
lished. And if the donative hath a parish chuixh belonging to 
it; he must have a certificate under the hand and seal of the 
person before whom he subscribed, to be read by him in such 
church afterwards. 13 & 14 (^ar. 2 . c. 4. 15 Car. 2. c. 6 . 

§5. 

( 5 ) And he ought to read the morning and evening prayers in 
his church or chapel, Vithin two months after he shall be in the 
actual jiossessioii of his donative, or in case of impediment (to be 
allowed of by the ortlinary) then within one month after such 
impediment removed; together with the form of giving assent 
and consent tlicreunto; by the 13 & 14 Car. 2 . c. 4. 

( 6 ) He must also within two months (or at the time when he 
reads the morning and evening prayers as aforesaid) read and 
assent to the thirty-nine articles, if it be a place with cure: for 
although it is said in the statute of the 13 ICiiz. c. 12. §2. that 
this is to be done in two months after mductam; 3 'et wl)en the 
having cure of souls is the foundation of reading and assenting, 
wlicrevcr tlicre is cure of souls, the iiuhiction may be well inter¬ 
preted of any actual possession whatsoever. 13AY/s. c. 12 . 
23 Geo. 2. c. 28. fVa/.s. e. 15. 

(7) He must within three months after subscription of the 
declaration aforesaid, within his parish church ns aforesaid, read 
the ordinary’s certificate of his subscriplioii, and again make the 
same declaration; by the 13 & 14 Car. 2 . c. 4. 

( 8 ) And finally, within six months he must take the oaths of 
[ 226 ] allegiance, supremacy, and abjuration; in one of the courts at 

Westminster, or at the general or quarter sessions. 1 Geo. at. 2. 

■ c. 13. 9 Geo. 2 . c. 20. 

In the case of i .ott'c/and Milhank.^ M. 13 Geo. 3. C.P. On 
an action for money had and received to the plaintilT’s use the 
delendant pleaded the general issue, and a verdict was given for 
the plaintiff, on the fi Mowing state of the case: William Jolyf|ee 
and Eleanor his wife, in right of the said Eleanor, nominated and 
appointed the plaintiff, on the 17th of June, 1770, . to the 
donative of Chester le JStreet, in the county and diocese of 
Durham, w'ith cure of souls. The plaintiff was then in priest’s* 
orders, and had subscribed the 39 articles, and the three articles 
in the 36 tk canon, at the time of his ordination; but did not 
prove, at the trial of the cause, though required so to do, that 
lie subscribed the articles before the bishop j nor that he had 
publicly read the same in the church of Chester le Street afore¬ 
said, with declaration of his assent ta^the same; nor- tbat he Jhtjtd 
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sobleril^ declaration in the stetute of IS"^ 14‘Cefy'. 2. since 
bi»'«noiAinatioh to the donative; nor that he had any licence 
from ihe bishop to preach in the said church. In the argument 
of this cause, two questions were made: First, whether an in- 
cumltent of a donative with cure is obliged to conform to. the 
statnt^ of Elizabeth and Charles the Second. And secondly, 
whether in this action it was necessary for him to give evidence, 
that he had performed the several requisites contained in these 
statutes.—As the court gave their opinion on the second ques¬ 
tion, that he was not obliged to give such evidence, unless some 
proof had been made by the defendant to raise a doubt whether 
he had subscribed or not, they did not gi^fle a judicial determin¬ 
ation upon the former point, but strongly inclined, that donatives, 
with cure of souls, are within all the reasons, religious as well as 
political, upon which the acts of uniformity are foiiiulcd, and 
seemed to think that this had been settled long ago, in the case 
of Carvet' and Pinkney, M. 13 Car. 2., as reported in 3 Lev. 82. 
Black Re]). 851. {h) 

8. Donatives are within the statute against simony. Beg. 
p.\. c.l3.(i) • 

And where they have cure of souls, they are likewise within 
the statute against pluralities. Z)eg. p. 1. c. 13. (2) 


(A) This case is more fully reported in 3 IVils. 355., where the 
court was unanimously of opinion that the plaintift’ having proved 
that he was in priest’s orders, and duly appointed to the donative, 
the other requisites should be presumed to have been performed, no 
proof having been offered to the contrary ; for which presumption 
were cited, Monks v. Butler, 1 Rol. Rep. 83. and Clayton PI. of 
Ass. 48. See 9i8enefi(ce, VII. 2. In this case no objection was made to 
the trial of the right by the action for money had and received, and 
the advowson was stated to he donative by the special case; so that 
tlie court of common pleas proceeding on the above-mentioned 
presumption, gave judgment for the plaintiff. But in a former trial 
between the same parties, Mich. 12 Geo. 3. in the King's Bench, 
lord Manifeld was of opinion upon the evidence, that the benefice 
was not a donative but a perpetual cure, and that the licence of the 
bishop was necessary to give the plaintiff possession, witiiout which 
he could not maintain an action for money had and received of the 
profits of his office. So that judgment was then given for the de¬ 
fendant, who had been licensed h}^ the bishop, and was in possession 
of the curacy. 1 T. Rep. 399. Sec also <Zrutatee. 

(/) Said to be so resolved in Carver v. Pinkney, 3 Act). 82. 

(2) Donatives are within the statute of pluralities, if a donative 
is the first living; hut if a donative is the second benefice takhn 
without a dispensation, the first would not be void ; for the words of 
the act are, instituted and inducted to any other, which are not appli¬ 
cable to donatives. 1 Woodd. ‘330.' But it would be voidable by 

Q 2 
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9. If tfie patron of a donlAlVa do nbt nominate it 

can be no lapse thereof, unless it be so specially provided ftir’ill 
the foundation: but the bishop may compel him tb'Uo" it'i^ 
spintuaJ censures, l/z/sf. 344. G/df. 819. {^) ’ , 

But if It is augmented by queen Anne’s bounty (as will appe^ 
afterwards) it will lapse in like manner as pi’esehtative living. ' 

10. Lord Coke say Si if the king doth found a church, ht^'pitid, 
or free chapel donative, he may exempt the same from ordinary 
Jurisdiction, and his chancellor shall visit the same. Yea, if he 
do found the same, without any special exemption; the ordinary 
is not, but the king’s chancellor to visit it. And as the king 
ma>' create donatives*exempt from the visitation of the ordinary; 
so he .may by his charter license any subject to found such a 
ciinrch or chapel, and to ordain that it shall be donative and 
not presentative, and to be visited by the founder and not by 
the ordinary. And thus began donatives in England (he says), 
whereof common persons were patrons. 1 Inst. 344. 

But the register siipposeth a royal foundation, and not a mere 
royal licence: and that it must be proved to be ancient too: 
and therefore a new licence will not come up to the register. 
1 Still. 335. 

How’ever it is certain, that the ordinary cannot visit a dona¬ 
tive, but the patron must visit the same, by commissioners to be 
appointed by him. l/«s/. 344. 

And by conset|uence a donative is freed from procurations. 
Deg. 1. c. 13. And the incumbent is exempted (Dr. (xibson says) 
from attendance at visitations. Gibson, 819. (4) 

And it is said, that if the bishop shall take upon him to Visit 
a donative, and deprive the incumbent, he runs himself into the 
danger of a prmmuuire. Deg. p.l. c. 13. (5) 

And in such case was Barlow, bishop or Bath, in the time of 
king Edward the Sixth; and was forced to get a psirdon, for 
having deprived the dean of Wells, which was a donatiVe by 
letters patent from the king.’ 3 Inst. 122. 

But although the ordinary hath not power as to the place, so 
as to regulate seats in that church, or the like; yet he hath 
power as to the parson, if he committeth any misdemeanor,' to 
proceed against him by piritual censures. (6) As in the case 
of Colefalt and Ne-wcomb, M. 4 An. A minister of a donative 
was sued in the ecclesiastical court, for that, when he read 


canon law; and to hold both, thC incumbent must have the con¬ 
sent of the’patron of the first benefice. 2 Bia. Com. 23. note (2). Chr. 
{k) Fairchild v. Gayer, Yelv.Ql, 

(3) The presentation to a donative does not devolve to the king, 
when the incumbent is made a bish^. Ca. Par/. 184. 

(4) Yelv,Rep.^U {jS)Alh9,ey*^i(tQn,lMod.QO.{€)3>8odk.\¥i. 



jlKnOrer% Jie WPt the whple service, but left out what 
part ojf jit he thought fit; and for preaching'without licence. 

And it was moved ior a prohibitimi, upon a suggestion that the 
church was a donative: and argued, that donatives were exempt 
from the jurisdiction of the ordinary, and that it was a lay thing, 
and the bisliop.could not visit it; and that if the incumbent was 
guilty of heresy, the ordinary could not meddle with him, for 
the parson was privileged in respect to the place; but the patron 
mignt by commission examine the matter, and upon cause deprive 
him* .But justice, in the absence of Holt chief justice, 

took the difference, where the suit in the ecclesiastical court is 
in order to deprivation, and where only for i*efomation of man¬ 
ners : in the former case the court will prohibit, but not in the 
latter; and therefore if in this case the spiritual court proceeded 
to deprivation, the court would prohibit them, but not till then. 

He said, he had known prohibitions denied frequently, to suits 
against parsons of donatives for marrying without licence. And 
the reporter says, Mr. Mead and Mr. Salkeld both told him, 
tliat they had known the chief justice Holt take the same dis¬ 
tinction; that the parson of, a donative was liable to the eccle- t 829 3 
siastical jurisdiction, as he was a member of the ecclesiastical 
Imdy, for personal offences, though for matters relating to the 
church he was exempt; and therefore the spiritual court could 
not deprive him; but for drunkenness or preachinghere^, they 
might censure him. And this (saith the reporter) seemeth to be 
tf)e better opinion. Bxiym. 1205. [But quasre^ if the patron 
had appointed a commissioner as visitor of the donative ? 1 Imt. 

344, 2 341. 30.] 

So in the case of churchvvardens, M. 13 Geo., Castle and 
Michardson. On a libel in the ecclesiastical court for not taking 
,upqn him the office of chapel-warden; the defendant pleaded, 
it was a donative, and thereupon moved for a prohibition. 

And upon debate, the same was denied; the whole court being 
of opinion, that though there was a difference as to the incum¬ 
bent, yet as to the parish officers there was none; for they are 
4he officers of the parish, and not of the patron of the donative. 

71S. (1) [But quaere, if this would be so held where the 
patron had appointed a commissioner as visitor, (1 Inst. 344.) 
before whom the chapel-warden miglit have been sworn ?] 

And as to donatives augmented by the governors of queen 
Anne’s bounty, it is enacted by the 1 Geo. st. 2. c. 10. as fol- 
loweth: Whereas the late queen Anne’s bounty to the poor 
clergy was intended to extei^ not only to parsons and vicars 
who come in by presentation or collation, mstitution, aod^it- 
,duction; but likewise to such ministers who come in by aona^ 
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tion, or only stipendiary preachei's or camtes, ni 08 fct>f whtcll 
are not corporations, nor have a legal succession, ’ and therefore 
arc incapable of taking a grant of conveyance of such perpetual 
augmentation ns is intended by the said bounty,* and in many 
places it would be in the power of the donor, impropriator, par¬ 
son, or vicar, to withdraw the allowance which was before jMiid 
to the curate or minister serving the cure; or in case of a dm-* 
pelry, the incumbent of the mother church might refuse to em¬ 
ploy a curate, and ofliciate there hiihself and take the benefit of 
the augmentation, whereby the maintenance of the curate would 
be sunk instead of being augmented; it is therefore enacted, 
that all such churches, curacies, or chapels, which shall be aug¬ 
mented by the governors of the sai<l bounty, shall be from 
thenceforth perpetual cures and benefices; and the ministers 
duly nominated and licensed thereunto shall be, in law, bodies 
politic and corporate, and have perpetual succession, and be ca¬ 
pable to take in perpetuity; and the impropriators or patrons of 
any augmented churches or donatives, and the rectors and vicars 
of the mother churches whercunto such augmented curacy or 
chaj)el doth appertain, shall be e?:cluded from receiving any 
profit by !?uch augmentation, and shall pay to the ministers ot- 
C 230 ] ficiating such annual and other pensions and salaries, which by 
ancient custom or otherwise, of right, and not of bounty, they 
were before obliged to })ay. § 4. 

And for continuing the succession in such augmented cures, 
hereby made perpetual cures and benefices, and that the same 
may be duly and constantly served ; if they shall be suffered to 
remain void for six niontlis, they shall lapse in like maimer as 
presentative livings. § 6, 7. 

And all such donatives, which at the time of their augment¬ 
ation are exempt from all ecclesiastical jurisdiction, shall by such 
augmentation become subject to the visitation and jurisdiction of 
the bishop of the diocese wliereiti such donative is. § 14. 

Provided, that no donative shall be augmented without the 
consent of the patron in writing undei his hand and seal. $ 15. 
Goes to the 11. In the Case of Rcphigton against the Govemot s of 
heir, and *eiorth Schoul, E. 3 Geo. 3. A person lieing seised of the advow- 
executor.*^ SOU of a donative, tlie church in his lifetime becomes void; 

then he dies, the church being still void. By his will he mode 
the plaintiff executor, who brought a quare impedit^ supposing 
himself intitled to this turn, as an executor is in the case of a 
presentative benefice. After two arguments in the court of 
cominon pleas, the whole court was clearly of opinion, that the 
right of donation descended to the heir at law; and that the ex¬ 
ecutor had no title, which he would have had, if it had been a 
presentative benefice. 2 Wilson, ISO. 

12 . It was said in the case of Spratt ^mdEficholson, Godb<. 196. 


How far of 



issue be joined,whether, donative > or presentathpe, it siiall 
be'tried by a jury at the conunon law; and elsewhere it is said, 
that if the. patron of a donative being disturbed in collating, 
recover by qiuire impedit, the writ shall be directed to the sherifl, 
to put die clerk in possession. Gibs. 820. (w) 

For if the pj^tron of a donative is disturbed in collating his 
clerk, he may have a qmire impedit against the bishop ana the 
disturberbut the declaration in such a case must be special. 
Deg.p.l. r. 13. 

‘ .And a mandamus will lie, to admit or restore the donee. 
2 Burr. Itep. 104-3. (a) 

IS. Lord Cobe sjiys, if the patron of a donative doth once 
present to the ordinaiy, and his clerk is adinittcil and instituted, 
it is now become presentable, and never shall be a donative 
after. But a presentation to such a donative by a stranger, and 
admission and institution thereupon, is merely void. 1 Jnst. 
344-. («) 

But in the case of Ladd and WiddowSi M. 1 An. Upon mo¬ 
tion lor a new trial in a qiutre impedit, wherein the point in 
issue was, whether the church was tlonative or presentative, evi¬ 
dence was pleaded of several presentations; and the court, viz. 

chief Justice and PonaeU justice, held, that though a pre¬ 
sentation might destroy an impropriation, yet it could not 
destroy a donative ; because the creation thereof was by letters 
patent, whereby land is settled to the parson aiul his successors, 
and he to come in by donation. 2SaUi. 541. 

SDoor into the church-yard. See Cburrb* 


S>ouble Quarrel. 

EX querela (double querele or complaint, called impro¬ 
perly dmible quajrel,) is a complaint made by any clerk or 
other, to the archbishop of the province, against any inferior 
ordinary, lor delaying justice in any cause ecclesiastical, as to 
frfve sentence, or to institute a clerk presentcil, or such like. 
Tlic effect of which is, that the archbishop, taking knowledge of 
such delay, directs his letters under his authentic seal to all 
.and singular clerks of his province, thereby commanding and 


(»*) 14 /•/t'w.4. II. b. cited in Povoel v. Milbourne, 3 JVits. 355. 

(«) A mandamus cannot now be obtained in this case, the party 
having a specific remedy by quare impedit. And such an application 
will be dismissed with cost's. 1 7\ liep.S96., the Ki/ig v. Bishop of 
Chester. See Curates, 4/^ 10., and ^bhotp^ott, 14. 
io} F. N. B.SS. Cro. Jac.es. 
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Dranken- 
ness by the 
canon law* 


Penalty of 
suffering 
tippling by 
die statute 
law. 


giving^ fttllJiofity'to them'• and'of them, to sdmcmiadr«4hh 
said ordinary within a certain time (as 'for instaaice' fainc -.ot 
fitsit days) to do the justice required; or otlierwise to che 4iini 
uppehr before or his official at a day in the said tetters 
prefixed, and therPro allege the cause of his delay; and lastly, 
to intimate to the said ordinary, that-if he performs not 'the 
thing tnjoined, nor appears at the day assigned, he will proceed 
*to do justice in the premises. And it seems to be called a 
doable quereley because it is most commonly made both against 
the judge, and against the party at whose request justice is de¬ 
layed by the said judge. Terms of the'L. darkey tit. 84, 63, 86. 

The process, form, and manner of trial in which suk, is 
treated of under the title 


SOrunftennesfii. 

1 Can. 109. JF any offend their brethren by drunkenness; the 
churchwardens or questmen and sidemen in 
their next presentment to their ordinaries, shall present the 
same, that they may be punished by the severity of the laws, 
according to their deserts; and such notorious offenders shall 
' not be admitted to the holy comihunion, till they be reformed. 

2. By the ] Jac, c.9. 4iJac. c.5. 21 Jac. c.*l. and I Cat. c.‘4. 
If any inn-keeper, victualler, or alehouse-keeper, br tavern- 
keeper or seller of w'ine, keeping an inn or victual Ithg-hOuSe, 
shall permit any person to continue drinking or tippling therein; 
(other than such as be invited by any traveller, and shall accom¬ 
pany him only during his necessary abode there; and other 
than labouring and bandicraftmen in market towns, upon the 
usual working days, fo’* onife hour at dinner time, to take tbcir 
diet in an alehouse; and other than labourers and workmen, 
which for.the following df their work shall sc^oara there; and 
'otlrer than for urgent and necessary occasions to be allowed by 
two justices of the peace,) lie shall fbrh^t I’Os. to the poor: the 
same offbnee being viewed by the mayot or a justice of the 
peacej or proved before them by one witnes% br eoinfessibn of 
the party; and afler such confession, the oaih of the party^ so 
conmssing shall be taken against any other offending at the 
same time. 

And he shall also be disabled from keeping any ^uch alehOttse 
for the space of three years. 

The said penalty to be levied by the eonstaldes or church¬ 
wardens by distress; and for default of satis^c^otl withki six 
days, the same to be appraised and .sold ;''and'felr- 
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Adeirt distress, the paFt 3 r to be commkted to the conttnon 
till the said penalty be tiruly paid. 

And if the constablea or churchwardens do n^lect their duty 
in levying, or do not levy the same; or in de&ult of distress^ do 
fleglect to ceitify such default, for twenty days; they shall 
forfeit respectively 40;. to the poor, by distress, by warrant of 
^nch justice or mayor; and if not paid in six days the distress 
to be.appraised and sold; and for want of sufficient distress, to 
be committed to the common gaol until the said penalty be truly 
paid* 

Provided, that the correction and punishment of such as shall 
offend herein within the two universities, shall be ministered in 
this behalf by the governors, mt^istrates, justices of the peace, 
or other principal officers thereof, to whom in other cases the 
administration of justice and correction and punishment of 
offenders by the laws of this realm and their several charters 
doth belong; and the said forfeitures to be levied by officers to 
be from time to time appointed by the vice>chancellors: and all 
powers and authorities either of imprisonment or otherwise 
hereby appointed, shall by Xhe governors, magistrates, and prin¬ 
cipal officers abovesaid of either of the said universities, be duly 
executed and done within the said universities, and the liberties 
aiid precincts thereof, according to the true intent and meaning 
hereof. 

Also the said offences may be inquired of and presented before 
the justices of assize, justices of the peace in their sessions, and 
before the mayors of cities ^nd towns corporate, who have 
power to inquire of trespasses, riots, routs, forces, and such like 
offences, ami in every court Icet; and such proceeding shall be 
bad thereupon as upon indictment or presentment. 

'And all constables, churchwardens, headborougbs, tything- 
men, aleconners, and sidcmen, shall, in their oaths incident to 
their offices, be charged to present the said offence. 

3. By the 4 J. c.S. 7JC c. 10. and 2lJ. c.7. If any person 
, ^ali continue drinking or tippling i» any inn, victualling-house, 
or alehouse, or any tavern keeping an inn or victualling-house, 
and the same be viewed and seen by any mayor or justice of the 
peace, or duly proved as is before mentioned in the case of 
persons suffering tippling (unless it be in such cases as in the 
said instance are also tolerated); he shall forfeit 3r. 4ef. to the 
poor, to be levied in like manner: and if he be not able to pay, 
then the mayor, justice, or justices of the peace or court where 
the conviction shall be, shall punish him by setting him in the 
stocks for four hours. 

Apd if any alehouse-keeper shall be convicted of such 
offence, he shell be disabled to keep any such alehouse for the 
(ipace of three years. 
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And aU constables, churchwardens, headboroughs,' tything^ 
men, aleconners, and sidemen,. shall in their oaths incident to 
their ofiices be charged in like sort to present the said offence. 

Provided, that this shall not in any wise abridge or restrain 
the ecclesiastical power or jurisdiction : but that ail ordinaries, 
and other ecclesiastical judges and officers, may proceed to 
inquire ofj censure, and punish all such offenders, according to 
the ecclesiastical laws of this realm, as before they might laws^ 
fully do. (, 

And provided, that offenders, having been once punished by 
any tlie w'ays and means before limited, shall not eftsoons bo 
punished for the same by any other ways or means. 

And provided, that nothing herein sliall be prejudicial to 
either of the universilies j but that the chancellor, masters, and 
scholars, and their successors, may enjoy all their jurisdictions 
rights, privileges, and charters, as heretolbre they have or might 
have done. 

Also provided, that no person be molested for such offence, 
but within six niontlis alter the offence committed. 

4. He who is guilty of any ctinie through Ids voluntary 
drunkenness, shall be punished fur it as much as if he hud been 
sober. 1 Ilaxv. 2. (j)) 

By the 4,7. c. B. 7 J. c. 10. 21 »7 c. 7. and I C. c. 4. Every 
person who shall be drunk, and of the same oflence of drimk- 


(p) ^ Rep, 125. a. Co. Lit. 2'i7, P/owt/. 19.«. \ Hale, ILP, C.^2. 
with which the civil law agrees: see the authorities quoted by 
Sir M. Hale, Although a text cited by Mr. J. Blnckstone, 4 Com. 25. 
seems to indicate the contrary. The two principal passages of the 
Digesif from which it may be inferred that drunkenness was ad¬ 
mitted as an excuse for crimes, relate to the military, to whom a 
greater licence seems to be allowed. Tliey are as follow: Per 
viftuit! aul lasciviam lapt^ii capitalu poena rcmitlenda est, ct militia! 
mutalio irroganda. Dig. <9.16. fi. De re militari. Salvio quoque 
legato Aqiiilanioe idem prihceps (Divus lladrianus) reacripsit: in earn 
qtti cuslodiam (rconun) dimisit, out ila .idem habuit ut possit custodia 
evade} e animadverkndum: si taitien per vinum aut de.sidiam enstodis 
id evenerit, eadigandum earn, rt in deterioie.m militiam dare. Dig.48. 
3.12. Dc custodia et exhibitionc reorimi. In a law of the Code, 
lib.9. tit. 7. the emperors Tiicodorus, Arcadius, and Honorius, de¬ 
clare that they will not punish the “ ohtrectores iemporum” or raiiers 
at the times, if their turbulence proceeded from drunkeoncss; but 
that intoxication could not be urged as an excuse for crimes. Sec 
Matheus de Criminibus, Proleg, c. 2. § 14. Et de Pmiis, c.4. § 8. et 
sea. Though if accidenfal, it was thought to lessen tlie guilt of the 
onender, by removing the supposition that he was actuated hy malice; 
as on the other hand, if it proceeded from a depraved habit, or was 
resorted to in order to produce a greater degree of boldness, ft W'as 
justly held to increase it. Ib, 





eilhess shall be convicted in like manner aa aforesaid^ shall 
forfeit 5s.f to be paid within one week next after his conviction^ 
to the churchwardens, to the use of tlie poor: and if he shall 
refuse to pay the same as aforesaid, then the same shall be 
levied of the goods of the oftenders, by warrant from the same 
court, judge, justice, or justices, before whom the conviction shall 
be; and if he be not able to pay the said sum of 5s., he shall be 
committed to the stocks for the space of six Ijours. 

And for the second offence, he shall be bound with two 
sureties in a recognizance or obligation of 10/., to be from 
thenceforth of good bcliaviour. 

And if any alehouse-keeper shall be convicted of such offence, 
he shall be disabled to keep any such alehouse for the space of 
three years. 

And any justice of the peace or head officer in a city or town 
coi'porate, shall have power on his view, or confession, or oath 
of one witness, to convict any person of the said offence; and 
for the second offence shall bind him to good behaviour, as if he 
had been convicted in open sessions. 

And if any constable or, other interior officer, to whom it 
shall be given in charge by the precept of any mayor or justice 
of the peace, do neglect the due correction of the offender, or 
the due levying of the penalties ; he shall forfeit IOjt. to the use 
of the poor of the parish or place where the offence shall be 
committed, to be levied by distress by any other person having 
warrant from any mayor, justice of the peace, or court where 
such conviction shall be, and to be paid to the churchwardens, 
who are to account for the bume to the use aforesaid. 

And all constables, churchwardens, licadboroughs, tything- 
mcn, aloconnei's, and sidesmen, shall in their oaths incident to [ 236 ]] 
their offices be charged in like sort to present the said offence. 

Provided that this shall not in anywise abridge or restrain the 
ecclesiastical j)ower or jurisdiction ; but that all ordinaries, and 
other ecclesiastical judges and officers, may proceed to inquire 
censure, and punish all such offenders, according to the 
ecclesiastical laws of this realm, as before they might law'fully 
do. 

And provided that the offenders, having been once punished 
by any the ways and means before limited, shall not eftsoous be 
punished for the same by any other ways or means. 

And provided, that nothing herein shall l>e prejudicial to 
either of the universities; but that the chancellor, masters, and 
scholars, and their successors, may enjoy all their jurisdictions, 
rights, privileges, and charters, as heretofore they have or might 
have done. 

Also provided, that no person be molested for such offence, 
but within six months after the offence committed. 
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Persons in 
the navy. 


iSnW'^nsleiS. 

3f. 8 Can^Cwko send Starra,^ ^sFrohibitiuii wiiftrprayed to the 
spiritual court, to stav a suit there fpf, defaination, for these 
words, “ Thou art a drunkard,” or “ a drunken fellow.” And 
by the opinion of Croke, Jonesy and Herkeley^ a prohibition was 
granted ; for these words do not conc^rti any spiritual matter, 
but iberely temporal, and are but a temporal sland^eH ‘knd a 
common phrase of brawling, for which there onght not to be a 
suit in the spiritual court. And so it was held in Martin 
Calthoi'jfs case in the common please But Richardson doubted 
thereof; because the spiritual court, as well as temporal, may 
meddle with the punishment of drunkenness; so it is not merely 
tempiiral. But he assented to the grant of a prohibition; ,apd 
the party may after declaration, if he will, demur thereto. 
Whereupon a prohibition was granted. Cro. Car. 285. 

5. In the 8th year of King James the first, one Parker, a clergy¬ 
man, was deprived of his benefice by the spiritual court for 
drunkenness; and though he prayed a prohibition, yet it was 
denied him. Brcmnl. 37. 

And in the next year, another was deprived for the lil^e 
cause; and the jiulgcs at common law allowed the sentence to 
be good. Ayl. JParerg. 232. (y) 

6. By the 22 Geo. 2. c. 33. art. 2. All flag officers, and all 
persons in or belonging to his Majesty’s ships or vessels of war, 
being guilty of drunkenness, shall incur such punishment as a 
court martial shall think fit to impose, and as the nature and de¬ 
gree of their offence shall deserve. 

iiumla. See SDouble i^uaveeU 


TINDER 53 Geo. 3. c. IBS'. §49. A bishopric andarchdeaeonty 
were established at (.'alcutta, with an archdeaconry ateacbiof 
the presidencies^ of Madras and Bombay. The salaries are 
5009/. per annum to the bishop, and 2000/. per annum to foe 
archdeacons, at certain raies of exchange. § 49.: commence on 
taking office, and continue during the exercise of their functions, 
in lieu of all fees, &c. soever. §50. The bishOp^ has no juris¬ 
diction and episcopal functions in the East; Indies, or elsewbelre, 
except as limited by his patent. §51,52, 53. 'Pensions, 1500/. 
per annum to the bishop, 800/. per annum to each of the 
a 3 *chdeacons,. after fifteen years’ service. §54. Allowance for 
equipment and voyage, 1200/. to the bishep, and 5001. to each- of 
the archdeacons. § 89.] 
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of Il5t0|^t>0. Bt0io|i0. 

CEIoprmenr. See i^arriagr. 

©mlwr 21>apg. See ^olidapa. 
d^ntKktomettt of CfiurtB^?* See Cj^ureg* 
Q^nDotoment of ti^tcatagco. See j^ppropnadott*' 
(i^tigltaj^ driller. See ]auliltc (Morpgtp. 


€000(11. (r) 


I^SSOIN, exonium, is derived of the Freilch essonier or exonier, 
which si^niheth to excuse; so as an essoin, in legal under¬ 
standing, is an excuse of a default by reason of some impediment 
or disturbance, and is as well for the plaintiff as for the defend¬ 
ant ; and is all one w'ith what the civilians called excusatio. Of 
essoins there have been five kinds, 1. De servitio regis. 2. Jn 
terrain sanctam. 3. Ultra mare. 4. De malo lecti; in our old 
books called, essonium de resiantisa. 5. De malo veniendi and 
this last is the common ess(An. 2 Inst. 125. 

Q^hr. See l^oItOapjS. 


€hfoence. (?) 

A SINGLE witness is not sufficient in the civil law; and the 
spiritual court will not allow of one witness only, but there 

(r) An essoin is an excuse by which the plaintiff as well as de¬ 
fendant might save his default. Fui' the ancient doctrine of these, 
see Bract, lib*5. t.2. Brit. c.l22. F/rfa, lib.Q. and Mr.JRepue^ 
Hist* Eng. Law. In real actions a man might also be essoined for 
constraint of enemies, falling amongst thieves, floods, Ac. but this 
liberty grew into abuse, and essoins were often falsely cast, to im¬ 
pede the course of justice ; several statutes were therefore made to 
restrain them. (See 3 Ed. (. c.42,43, 44. 6 Ed. I c. 8 . 10. 13 Ed. 1. 
a. 17. 27, 28. 12 Ed. 2. st*2. The first day of term is regularly the 
essom day; but three essoins being formerly allowed, three days of 
grace are now allowed, so that an appearance may be entered on the 
quarto die posit tilien the courts meet for tlie dispatch of business. 
^Bla. Com. 278. But though the quarto die post is, in common 
language, the first day of teim, judgments by original relate to the 
essoin day. [1 BiUstr. 35. Stanford v. Coopery Cro. Car. 102.^ Unless 
it fall on a Sunday; in w'hich case they relate to the fallowing day. 
Davies v. Sfdter. 9 Sali. 626, 627. It is said that judgments by bill 
will have relation; not to the essoin day, but to the day of apj^rance 
or first day in bank. Henderson v. Wiih^t 2 T* Rap. 576.] 

(7) ^idenxx in eocleausOical oourte J A verdict in^r alias partes is 



[ 238] 
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evidence. 





must be two wftlf^ses at the least; and if the point ijs merely 
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admitted to be pleaded in a suit in an ecclesiastical court; though it 
was long resisted, and lord Stowell has declared* that he -never 
distinctly understood on what legal principle it was introduced. It 
is often said to be admitted not as direct proof, but merely a cir¬ 
cumstance of evidence; but if introduced as* a circumstance, it can 
be only on the footing of a circumstance that makes proof, though a 
low kind, below what the law calls a semi probation yet still of the 
nature of evidence or proof. He proceeds to observe on this point, 
which arose in a suit for divorce by the husband against the wife for 
adultery, on the pleading of a verdict obtained by him for damages 
against the adulterer » “ But how can that be evidence against tlie 
party, which has passed in a suit to which she was not privy ? It 
“ is said that it is introduced for the purpose of shewing there has 
** been no collusion: collusion or no collusion with the alleged 
adulterer, is a fact which cannot either way legally affect the wife, 
who is neither party nor privy in the remotest degree to that 
“ litigation ; nor do I understand in what view such an action against 
“ another party can in any degree instruct the conscience of the 
“ court upon that issue between husband and wife. Taking, however, 
“ the verdict as stated, that it is introduced to shew there was no 
** collusion, that alone is a sufficient reason why the party (defendant 
<< in this suit) should be permitted to shew that the other suit was not 
carried on bond fide." And therefore as all sentences obtained by 
collusion or fraud are mere nullities +, the party was allowed to shew 
that the court in which the verdict was given, was imposed on by 
covin of persons colluding together; e.g. that evidence was sup¬ 
pressed, or that it was agreed not to receive the damages; but not 
to go further, to allege the verdict to be erroneous, or that evidence 
was improperly given. J 

. Acts criminal or felonious in themselves may be pleaded and proved 
in ecclesiastical courts, where they are necessary facts of the evi¬ 
dence in a civil suit. (Per Sir W. Scott, in Nash v. Nash, 1 Hagg. 
Rep.\^\.) Such is the case in causes of nullity of marriage by 
reason of former marriage. 'See Coxe v. Phillips, Hep. temp, llartnd. 
237' But felony cannot be directly or originally charged or inquired 
of by these courts, so as lo prove a man guilty, even where a clergy¬ 
man is sued for the purpose of deprivation. Searles, case, lloh. Rep. 
121. Cummins Mayo, 1 Hagg. Rep,\^\. But the conviction m 
the proper court may be pkaded, and the deprivation may be founded 
thereon. Id, So in Bromley v. Bromley, Deleg, 1794s, a conviction 
of sodomical practices was pleaded in proceedings to divorce by r^son 
thereof. I Hagg.i^l.n. 

It appears the better opinion, that the credit of a witness in an 
ecclesiastical court cannot now be impeached by bare charges of 
particular facts, but that his conviction of a crime might be pleaded. 
Cummins y. Mayo, Prerog. E. T. 1790. MSS. Cas. 67. 

* JSlwes V. Elwes, 1 Hagg. Beji. 289, 290. notis, Looeden v. Loveden, Sid. 52. 

1* Duchess of Kingstmi^ case, 20 St, Tri, 355. I.loyd r. Maddox, Moords 
Sep. 917. 

i Elms V. Elwes, 1 Haee. Ben. 288. 



spiritual, the temporal courts^ wiU not prohibition. 

G/A5. lOli. (s) 

For where the ecclesiastical court doth proceed in a matter C 239 2 
that is merely spiritual, mid jjertinent to their court, according 
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Compa^on of hands is admissible in ecclesiastical courts, when 
proved by persons who have seen the deceased write, and by others 
skilled in handwriting, who had not seen him write. Beaumont v. 

PerkinSt 1 Phill. Rep.'“S> Saph v. Atkinson and Westcott^ 1 Add. 

Rep. 214--218. 

Confession is a species of evidence which, though not inadmissible 
when in conjunction with other circumstances, is to be regarded with 
great distrust. Williams v. Williams, 1 Hagg. Rep. 304. Nec par- 
thim confessioni jides hahentur ( Canon, 10.5.) Id. 

(s) The canonists have borrowed this, as they have most of their 
rules of evidence, from the civil law, which does not permit a single 
witness to be heard. Uniiis testis responsio non audiatur etiamsi 
prcEclarcB curice honore prwj'ulgcat. Cod. 4. 20. 9. Big- 22. 5. 12. 

A cause therefore which rested on the testimony of a single witness 
uncorroborated by any other evidence, was to be dismissed without 
tendering the suppletory oath. Noodt ad Big. ii‘2. 3. But a com¬ 
plete proof might be adduced without any witness, by deeds or in¬ 
struments; and the evidence of one witness corroborated by circum¬ 
stances, or circumstances without a witness, furnish conclusive proof 
in crimes as well as civil actions. See Huber ad Big. de Teslibus, 
and Mathens de Criminibus, cap. de Probaiionibus, Inst. J. C. 3. 14. 

[But this ordinary rule of ecclesiastical law is satisfied by receiving 
one witness to the fact, and another to tlie circumstances. Hutchins 
v. Denziloe, 1 Hagg. Repp. 182. Thus in a suit for defamation, it is 
sufficient if there are two witnesses wlio speak separately to facts of 
dcHimation committed at different times. Crompton v. Butler, 

1 Hagg. Rep. 463. So in treason, viz. the case of the Regicides, 

Kelyng. 9., long before 7 & 8 Will. 3. c. .3. § 2. it was resolved by the 
judges, that one witness to prove one act tending to compass the 
king's death, and another witness to prove another act tending to the 
same end, was sufficient; and that there need not be two witnesses to 
prove every overt act tending to that same treason. See Lord 
Stqffbrd*s case, Sir T. Raym. 407. Foster^ 236. Parkynss case, 4 St. 
rr.650, 651. 

By Stat. 39 & 40 Geo. 3. c. 9.3. assassination of the king, or attempt¬ 
ing his life, may now be proved as in cases of murder; xnz. by one 
witness: thus restoring in this species of treason, the principle and 
mode of proceeding^'at common law before 7 & 6 'W. 3. c. 3. The 
latter act expressly provides, that the testimony of two lawful wit¬ 
nesses, either both to the same overt act, or one of them to one, and 
the other of them to another overt act of the same treason, shall be 
sufficient. 

The general principle on which two witnesses are required in the 
ecclesiastical law ’s, that in regard to the commission of a crime, the 
presumption in favour of innocence is considered as nearly equal 
to the oath of one witness. Per Sir J. NichoU, arguendo. 1 Hagg. 

Rep. 46 I .3 



ta th 9 pivil law* although their proceet^gagre agi^st the vukiii 
of |he common law, yet a prohibition doth not lie | 4M if <<1^ 
r^$e a single witness to prove a wiU; for the cogmaance^of 
that belongs to them. Chdb,M^,llS^ 

Which same thing was affirm^ in Roberts case, H. 8 with* 
regard to points not otherwise cognizable in the spiritual courts 
than as incidental to the principal point. There the suit waif 
for substraction of tithes ; and prohibition was obtained, because 
there was but one witness to prove the lease of the tithes, and 
the spiritual court would not allow the proof. And upon ad« 
viseinent in this case, by Coke and all the justices, it was re*, 
solved, that consultation should be awarded; because there is a 
rule in the Register, that where the cognizance of the principal, 
is, there the cognizance of the accessary necessarily follows^ And 
if such surmise should be allowed in every case, it would oftetH 
times be made for mere delay, and the spiritual court should not' 
try the accessary as well as principal. And the conclusion —•. 
when the original cause belongs unto them, mthough matter 
triable at the common law ariseth, depending upon the original 
cause, yet it shall be determined by.the ecclesiastical court: and 
such surmise, that he had but one witness, is not sufficient to 
have a prohibition, where the ecclesiastical court hath juri»f 
diction of the principal: for if sucH a surmise should be 
sufficient, all suits in the ecclesiastical court should thereby be 
stayed, or otherwise taken away; for the ecclesiastical judges 
cannot write to tlie temporal judges to try it, and certify; as the 
temporal judges, where the original matter belongs to and is 
commenced in their courts, and issue is taken upon matter triable 
by the ecclesiastical law, may write to the judges of the ecclesi<v 
astical court to try the matter, and certify to them. Cro. Ja, 269-, 
12 Rep. 65, 

But in the case of Richardson and Deshoroughf H. 27 & 28 
Car. 2., a prohibition was prayed, because the spiritual court 
refused the proof of plene adminhtravit by one witness; and ft 
[240 ] was granted: and Hate chief justice said, where the matter to bd 
proved (which falls in incidentally in a cause before them in the 
spiritual court) is temporal, they ought not to deny such prool 
as the common law allows. Ventr. 291. 

And iu Shatter and Friend^ H. 1 W.^ a prohibition was prayed 
and obtained, because the spiritual court would now allow the 
proof of the payment of a legacy by one witness. Upon which 
occasion the court said,—such proof j which !s good at the com¬ 
mon law, ought to be allowed in their court; and at the commpii 
law it is not necessary to prove the payment of a debt by two 
witnesses: they may follow their own rule^ in things whi^ are 
originally in their cognizance; but if any coUaj^ep^ matter 
aiiae, a^ Goaceniing the payment of a u m ^ 



pet# ough^ito filtow it; [for teifi|Kiinli ihcklcxita n\ust 

ciCiiipAoA'^*? Saik, S^7»' [i £4^ Bn^, ^30.^ 
4). «ee Jjofffs Bep-J 

And in ^Jie case erf* Breedtm and GiU, 0 W. 
diief jasdee; as to the course of gtaiitin^ proMbidons, for not 
ailoMrii^^Midence nv^ch Ti^ould be good at the common laW) tW 
is thus: when the ecclesiastical courts are possessed 
of a caui^ Vhidi is meredy df spiritual conusance, die'courts iA 
common law allow them to pursue their own methods in the 
determination of it ; hut when in such case collateral inattcar 
arises, wliich is qot of their conusance properly, there the courts 
of common law inforce them to admit such evidence as the com¬ 
mon law would allow. Therefore if the spiritual court require 
more than one witness, to prove the revocation of a nuncupative 
will, the king’s bench .doth not intermeddle. But if in a suit 
form legacy, payment or a release be pleaded, if they do not ad¬ 
mit proof by one witness, the king’s bench grants a prohibition. 
Ldi 

2; {Depositions taken in the ecclesiastical court (although die 
witnesses >be dead) are not evidence in an action brought at 
common law; but a sentence given in the ecclesiastical court (it 
being a judicial act) may be given in evidence in an action brought 
in the temporal courts. Wats. c. 58. {t) 

3. H. 8 W, Hoe and NeltJirope. It was held by HoU chief 
justice, that a copy of a probate of a will is gocwl evidence, 
where the will itself is of chattels; for there the probate is an 


(8) On requisition issuing from the ecclesiastical courts for the 
seeret examination of witnesses, the original and strict practice .was, 
that the witness was examined by the judge himself, taking to his 
assistance a notary to reduce the deposition into writing, no other 
person being present. But at present, the examinations are taken 
by a practitioner, who represents the judge, and is a notary public, 
who reduces the deposition, and remains quite alone with the witness, 
{per Lord Stotvell, 2Hagg. Rep. 267.) and see p. 18. of the Report 
cited in tit. 

However, evidence of witnesses examined in Sicily, Januis clfiusis^ 
under .the terms of die requisition taken out from the consistory 
court of London, for a secret examination, was held admissible, when 
the ^itish copsul and a Sicilian judge accepted the commission, and 
admitted tlie substituted proctors of both parties to be present. 
Herbert v. Herbert^ %Magg. Rep. 263—269. 

The deposition of a wipiess who died before it had been repeated 
mid recognised hy.him b^ore the judge, and before he had been ex- , 
amineddn the interrogatories of the Averse party, was admitted in. 
HtUv. Bulkelev, 1 Pa^. Rep.2S0.,.and see 12 Fzn. >46.108. So in 
Chancery, Arundel v. ArundeU lOClar. l. Chan. Rep. 90. Copland 
v^f^xnAontlPewe'Wms.^lif. * 


Depon- 
tion8(8}an<l 
sentence in 
tlie eccle¬ 
siastical 
court. 

• 

Probate of 
a will. 
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Qualifica> 
tioo of wit¬ 
nesses. 


Cross-ex¬ 

amining. 


Confront¬ 
ing in what 


Re-exa¬ 
mining. (9) 


Qr%inal taken by authority, and of a public nature; o|herw:i^ 
where the will is of things in the realty, because in such case, l^e 
ecclesiastical courts have no authority to take probates, therefore 
such probate is but a copy, and a copy of it is more than a 
copy of a copy. 3 Salk, 154. 

4. It is required, that witnesses be persons of reputation, and 
free from infamy of law and fact: that they be disinterested, and 
so not liable to the just suspicion of partiality; that they be men 
of discretion, and sane memoryand all reasonable exceptions 
are to be allowed against diem. They must be deliberate, and 
not given to passion; consistent as to time, place, and other 
circumstances. They must be certain and positive, and not 
upon hearsay or the belief of other persons. They must be 
free from any just suspicion of contrivance, or conspiracy, or 
any sort of corruption or partiality. 2 Siill. 152. 

■ And the canon law requires, that they shall not be father, 
son, brother, sister, or other near of kin, or domestics and de> 
pendants. And if the matter to be proved be merely spiritual, 
the common law (as was said before) will not interfere; but if a 
temporal matter falleth incidentally in a cause in the spiritual 
court, they must admit such evidence as the common law allows 
oi^ otherwise they will be prohibited. 

5. Cross-examining a witness sets him upright before the 
court, so that the party afterwards cannot except to his credit 
bility; but he may to his competency, if it should come out that 
he is interested, or the like. 2 Chan. Ca. 250. 

6. It sometimes happens, that there is a deficiency in proof as 
to the identity: in such case, confronting of witnesses with the 
party, may be ordered after publication, and they may be cited 
in order thereto, and their declaration be taken down in the acts 
of court; but one witness to prove the identity is sufficient. 

7. If a witness is once examined in general to the libel or 
allegation, and his ilcposition closed with an aliter nescitf or to 


(9) In Reeves v. Reevest'2 Phill. Rep,\X*7. The re-examination of 
the applicant’s own witness was moved for on ground of failure of 
memory, from illness at the time of his examination. The cases of 
Griell v. Gansell, 2 Peere Wms. 646. Sandford v. Paulf 3 BroiCk, 
Ca..370. Ingram V. Mitchell, 3 Ves. Jun.207. Saioyer v. Boveyer, 
1 Bro» Ch. Ca. 333. were cited, in support of the application; to 
which it was answered, that it was an application to state, not that a 
witness hi» been misconceived, but for permission to add to his 
evidence ; not to rectify a misstatement, but to supply a course of 
^w facts.' The examiner declaring that the witness was fully fipd 
carefully examined, the court rejected the application,.saying,, that 
under any circumstances such a proposition would be acceded to 
with extreme jealousy, and that it would go to the destruction df iain 
evidence whatever, it a precedent of this kinrl was established. 



MV'such effect, he cannot afterwards be re-examin^,'for fear of 
subornation. But where an examination taken has been lost dr 
destroyed, it may be supplied by a new examination. So if 
ticketted to more articles than the examination takes in, he may 
be examined again to those admitted. So as to interrogatories; 
but then the re-examination must not be extended to the libel or 
allegation, but to the interrogatories only. 

> -8. He that will produce witnesses that corfie at a great dis¬ 
tance, ought to tender and allow them their expences: but the 
person against whom they are produced, is not bound to .bear 
any part of those expences, although the witnesses are bound to 
testify the truth on both sides. And these expences are to be 
tendered and paid to them before they depart from home, 
without any regard had to what such witnesses might have spent 
in their own houses; but it ought to be considered, what their 
journey or travelling expences may stand them in. And if such 
witness shall receive expences for ten days, and shall be dis¬ 
patched in five, he shall be obliged to render back the overplus. 
Ayl. Parerg. 536. 

If the party hath made rib agreement with his witnesses for 
their journey and expences; they may then, before they are 
sworn, desire of the judge to order them their expences: which 
he shall tax and allow, according to the condition of the parties, 
the time, and the distance; and decree the same to be paid 
before they shall be examined; or, if the witnesses desire the 
same, he may decree a monition to the party producing the wit¬ 
nesses, to pay the same; which if the said party shall refuse, he 
may be proceeded against to excommunication. 1 Ought. 121. 

Cjl^amittnttotl of clerks before institution. See 
(!Dji;amtliatio]t of persons to be ordained. 

See ^©rhnwtion* 


exchange. 

pl'XCHANGE is, where two persons, having procured licence 
from the ordinary to treat of an exchange (of which sort 
there are many to be found in tlie ecclesiastical records), (1) do 
by one instrument in writing, agree to exchange their benefices 
being both spiritual, (for a lay preferment, as an hospital, cannot 
be exchanged or go for a prebend or other spiritual benefice,) 
and in order thereunto, do resign them into the hands bf 
the ordinary: such'exchange being executed, the resignatibhs 
afe gbod. Wats.c.4i. Gibs. S2l. 

' '( 1)2 Rep. 74. b. Hob. Rep. 152 . 
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Expences 
of the wit¬ 
nesses. 
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But though the one is instituted and inducted into die othe^-e 
benefice, yet if the exchange be not executed on both part% the 
clerk on whose part the exchange was not executed may have his 
benefice again; for in this case of exchanging, the law doth 
annex this condition to a resignation, viz. if it be fully executed. 
Wais. e. 4. 

C 243 ] Thus where one is both instituted and inducted, and the other 
is only instituted, and dies or refuses to finish; in this case, 
thougn they have proceeded so far, ^yet the resignation and all 
that Ibllowed upon it shall be void, and both (if both are living) 
may return to their former benefices upon the foot of former 
possession; or if one dies before he is inducted, and after the 
induction of the other, this induction and all that went before' 
shall be void, because the exchange was not fully executed 
during the lives of the parties. Gibs. 821. 

And this is agreeable to the reason of the common law; for 
at the common law if a man exchange lands, and the lands he 
receives in exchange be evicted, he may repair to his own lands, 
and re-enter upon them. Deg. p. 1. c. 14. 

By the 31 Eliz, c.G. $ 8. If any incumbent of any benefi,ce 
with cure of souls, shall corruptly resign or exchange the same; 
or corruptly take for or in respect of the resigning or exchanging 
the same, directly or indirectly, any pension, sura of money, or 
other benefit whatsoever: as well the giver as the taker of any 
such pension, sum of money, or other benefit corruptly, shall 
lose double the value of the sum so given, taken, or had; half 
to the queen, and half to him that shall sue for the same in any 
of His Majesty’s courts of record. 

CjPfbnnse of parsonage house, &c. houses, glebe lands, 

&c. See dDlebe 


What. 


Lesser 


Greater. 


Crcommuntcatfon. 

1. X^XCOMMUNICATION is nn ecclesiastical censure, 
whereby the perstiii against whom it is pronounced is, for 
the time, cast out of the communion of the church. God. 624. 

2. And. it is of two kinds, the lesser and the greater; The 
lesser excommunication is, the depriving the offender of tlie use 
of the sacraments and divine worship; and this sentence is 
passed by judges ecclesiastical, on such persons as are guilty of 
obstinacy or disobedience, in not appearing upon a citation, or 
not submitting to penance, or other injunctions of the court, 
Johns. 168. 

3. The greater excommunication is that whereby men are de¬ 
prived, not only of the sacraments, and the benefit of divine 



oflices, but of tlm society and conversation of the faithful. 

Johns, 168. (2) 

If a person be excommunicated generally; as if the judge f 244- ] 
say, I excommunicate such a person j this shall be understood of 
the greater excommunication. Lindw. 78. 

4. The law in many cases inflicteth the censure of excom- ipso facto, 
munication ipso facto upon offenders; which nevertheless is not 
intended so as to condemn any person without a lawful trial for 

his offence; but he must first be found guilty in the proper 
court; and then the law gives that judgment. [Nor shall he be 
excommunicated till the conviction for the offence be transmitted 
to the ordinary.] (3) • 

And there are divers provincial constitutions, by which it is 
provided, that this censure shall not be pronounced (in ordinary 
cases) without previous monition or notice to the parties, which 
also is agreeable to the ancient canon law. Gibs. 1046.1048. (m) 

5. A body corporate, or whole society together, cannot be ex- Body cor- 

• _puruttt can- 

(2) But if the judge of a spiritual court excommunicates a man for 
a cause of which he has not the legal cognizance, the party may have 
an action against him at common law: and he is also liable to be in¬ 
dicted at the suit of the king. 2 Inst. 623. Beaurain v. Hir JV. Scott, 

S Campb.SSS, See Doctor and Student, Dial. 2. c. 32. Boraines 
case, 16 Ves. 348. 3 Bla. Com. 101. 

An action on the case was held not to lie against the vicar- 
general of the bishop for excommunicating plaintiff with the greater 
excommunication for contumacy in not taking on him administration 
of an intestate’s effects, to whom plaintiff was next of kin, and. had 
intermeddled with the goods, &c., although the citation by which 
plaintiff was cited was void by reason that it required him to appear 
and take administration, &c. without leaving him an option to re¬ 
nounce it, and the proceedings titereupon had been set aside on 
appeal: For the vicar-general had jurisdiction over the subject- 
matter, viz. the granting administration, and there was no malice. 

Ackerlu v. Parkinson and another, 3 M. S. Rep. 411. 

(3) iDier v. Bast, I Pent. Rep. 14<>.] Thus by 5 & 6 Ed. 6. c.4. § 2. 
every person who shall smite or lay violent hands upon another in any 
church or cliurch-yard, shall be deemed ipso facto excommunicate; 
yet a defendant cannot plead excommunication in a plaintiff without 
showing cither a sentence of excommunication by the ordinary, or 
a conviction at law. Sec <S^utcp, X. 8. And where the canonists 
speak of an excommunication ipso facto, they are unanimous that a 
declaratory sentence is necessary. Gib. Cod. 1049. Vid. Deprivation. 
in the notes. [But in Dier v. East, 1 Vent. Rep. 146. it is said that 
where by statute a man may be excommunicated ipso facto, tliere 
needs no sentence of excommunication. So in Souham v. Trundle, 

Cro. El. 919* mi excommunication ipso facto by statute is to be in¬ 
tended after a sentence declaratory or conviction. Fur otherwise 
there were flot‘any menus for his absolution.] 

(a) Lind, 348. 




not be ex- pouajiijtinici^d, for (ibis might; involve-the ianoceat with the 

such persons only of the society as are guilty of the crj^in^ 
are to be excommunicated severally* Gibs. 104S. (v) j;,. 

£6. In the preamble of the Stat. 53 Geo. 3. c. 127> intituled 
part,) “ An act for the belter regulation of Etcclesiastical Cow'tsfn 
“ Englandf it is thus declared, “ Whereas it is expedient that 
** excommunication, together with all proceedings follpwi^ 
“ thereupon, should, saving in certain cases, be discontinued,,^nd 
“ that other proceedings should be substituted in lieu thereof: 

and that certain other regulations should be mode in the pro- 
** ceedings of the ecclesiastical courts,” and the act {§ 1.) goes 
on to provide. That from And after tlie passing thereof {viz. 
12th Jnl^ 1813,) excommunication, together with all proceedings 
following thereupon, shall, in all cases, saving in tiiose hereafter 
to be specified, (viz. in § 2.) be discontinued in England, and 
instead thereolj the judge who issued the citation, or who made 
the decree which has been disobeyed, or before whom the con¬ 
tempt is committed, shall pronounce such person contumacious, 
and signify the same within ten days to His Majesty in chan¬ 
cery, in the form in schedule A (4), the officers of chancery shall 
thereupon issue a writ de conlumace capiendo in the form in 
schedule B (5), directed to the persons to whom writs de excotJi- 


(u) 5^ 5. 11.5. 

(4) To his most excellent majesty and our sovereign lord George 
** the Fourth, by the grace of God, of the United Kingdom of Great 
“ Britain and Ireland, king, defender of the faith, 

by divine providence, &c. health in him by whom kings 

“ and princes rule and govern : we hereby notify and signify unto 
“ your majesty, that one of in the county of 

** hath been duly pronounced guilty of manifest 

** contumacy and contempt of the law and jurisdiction ecclesiastical, 
** in not [atf the case mat/ Aej appearing before [here set out the sl^le 
“ of the ecclesiastical judge or his representative'^, or in not obeying 
** the lawful commands IJiere set out the commands'] of [such judge 
or representative], or in Waving committed a contempt in the face of 
“ the court of [such judge or representative] lawfully authorised, by 
“ [here set out the nature and manner tf such contempt], on a day and 
** hour now long past, in a ertain cause of [here set out the nature 
** (f the cause, and the names of the parties to the saiwe]. We therefore 
numbly implore and intreat your said must excellent majesty 
would vouchsafe to command the body of the said 
** to be taken and imprisoned for such contumacy and contempt. 
** Given under the seal of our court, the day of 

A. B. registrar, or, deputy registrar, [aj the case map be,]” 

(5) “ George, &c. to the sheriff of greeting ; 'Hip 

hath signified to us, that of 

“ in your county of is manifestly contumacious, and coa- 

“ temns the jurisdiction and authority of [herefully state the, non- 




tnumeaio capiendxf been beretofc»« directed, whfUi diaU'be 
returnable m like manner, and subject to all the regulations of 
law applying to the writ de '^comjmmicdto capiendo^ particularly 
the provisions of 5 Ml, c, 23. And all sheriffs, gaolers, and other 
officers, shall execute the same, by taking and detaining the body 
of the person named in the writ, on whose appearance, obedience 
or submission, (as the case may be), the ecclesiastical court shall 
pronounce him absolved, and make order on the officer in whose 
custody he shall be in the form in schedule C (6), for discharging 
him out of custody; and such officer shall so discharge him on 
his-paying the costs of such custody and contempt. 

$ 2. Provides, that nothing in this act contoined shall prevent 
any ecclesiastical court from pronouncing or declaring persons to 
be excommunicate in d^nitive sentences, m' in interlocutory decrees 
having the force and effect of defnitive sentences, such sentences 
or decrees being pronounced as spiritual censures for offences of 
ecclesiastical cognizance, in the same manner as such court might 
lawfully have pronounced or declared the same, had this act not 
been passed. 

$ 3. Enacts, That no person excommunicated as in § 2., shall 
incur any civil penalty, except six months’ imprisonment, or 
less, as directed by the court pronouncing such excommunication; 
and in such case such sentence and term of imprisonment shall be 
certified into chancery, and thereupon the writ of excommunicato 
capiendo shall issue, and the usual proceedings shall be had, and 
the party shall be imprisoned for the term so directed, or till his 
absolution. (7) 

‘ appearance, disobedience, together roiih the commands disobeyed, or 
‘ the contempt in the face of the court, as the case may be"}, nor will he 

* submit to the ecclesiastical jurisdiction ; but forasmuch as the royal 

* power ought not to be wanting to enforce such jurisdiction, we 

* command you that you attach the said by his body, until 

' he shall have made satisfaction for the said contempt; and how 

* you shall execute this our precept notify unto 

* and in nowise omit this, and have you there this writ. Witness; 

* ourself at Westminster, the day of in the 

* year of our reign.” 

(6) ** Whereas of in your county of 

' whom lately, at the denouncing of 

* for contumacy, and by writ issued thereupon, you attached by his 
body until he shall have iiiade satisfaction for the contempt; now 

** he having submitted himself, and satisfied the said contempt, we 
hereby empower and command you, that without delay you cause 
the said ^ to be delivered out of the prison in which 

be is so detained, if upon that occasion and no other, he shall be 
detained therein. Given under the seal of our of 

** A. registrar, [or, deputy registrar, as the case may heA 
** Extracted by E. F. Proctor.” 

(7) Similar enactments and forms are provided for Ireland by 

n 4> 
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Btfc^ this last provision, an excomhninicale person was-itr* 
hibited from cohimerce and crnnmtinion of thb ahtt 

those who communicated with hhn were pnni^able by mteam> 
muhication. (8) He was' kept out of the church (9)^ and an 
ei^commumcate clergyman presuming to officiate would be 
prived. (1) He was disabled to bring an action (2): might hot 
be presented to a benehce, and was disabled to be an advocate 
(3) or a witness (4), or a juror, if the record of tlie judgment 
were produced. (5) Nor could he make a will, or be entitled 
to Christian burial, if excommunicated by the greater excom¬ 
munication (6); though that canon indicted three months* im¬ 
prisonment on any minister refusing to bury the corpse of a 
party, unless denounced excommunicated by the greater excom¬ 
munication. But by the rubric, “ The burial office shall not be 
used for any that die excommunicate.** He had benefit of clergy: 
(7) might be appointed executor, and was capable of a legacy; 
but could not, till absolution, be admitted by the ordinary, or 
bring an action for the testator’s goods. (8)] 
f 245 j In the ancient church, the sentences of the gi'eater excommu¬ 
nication were solemnly promiilged 'four times in the yedr; with 
candies lighted, bells tolling, the cross and other solemnities. 
Lind. 355. 

And by Ca7t. 65. All ordinaries shall, in their seA'eral juris¬ 
dictions, carefully see and give order, that as well those who for 
obstinate refusing to fretjuent divine service established by pub¬ 
lic authority within this realm of England, as those also (espe¬ 
cially those of the better sort and condition) who for notorious 
contumacy or other notable crimes stand lawrfully excommuni¬ 
cate, (unless within three months immediately after the said 
sentence of excommunication pronounced against them, they 
reform themselves, and obtain the benefit of absolution,) be 
every six months ensuing, as well in the parish church as in the 
cathedral church of the djocese in which they remain, by the 

54>Geo.3. c.68. §1—3., cjfcept that the provisions of SEliz. c. 23. 
mentioned in 53 Geo. 3. r. 127. § !• arc not extended to that country. 

(8) Lindtv. 266. Art. 33. Gibs.\0^0. 

(9) Ca». 85. 

(1) Gibs. 1049. X. 5. 27. 3. & 6. 

(2) LiH. sect. 201. Bract. Wh.o.J'. 426.5. Flet. lib. 6. c.38. 
ly-ottop's case, 8 Rep. 68. See 3 Bla. Com. 102. 

'^) Gibs. 1050. 

. (4) Sivin. 109. Gilb. L. Ev. by Lqff't. 261.; but see Phillipps on 
Ev. 3d ed. 20. 

(5) 2 Haw/e. 4>18. 

(6) Swinb. 109. God, 0. L. 37. Can. 68. 

(7) 2 Ha-vok. 338. 

(8) God. O. L. 37, 38. Svoinb. 367. bee this title in previous 
editions of Bani, 6 — 18. 



minister openly in tame of divine sei^viee opeif some 
denomiced and declared excoraihotneate^ that others may be 
thereby both admonished fo refrain their eompany and s<!>efeifi^^ 
and excited the rather to procure ont a writ de excamthuniatHo 
capiendo, thereby to bring and reduce them into due ofder and 
ot^dience. Likewise the register of every eccl^iastical court 
shall ^arly, between Michaelmas and Christmas, duly CeVttQr 
the archbishop of the province of all and singular the premises 
aforesaid. 

18. Upon this head, it is proper to take notice of a confusion C 248 ] 
which runs through almost all the books^ by reason of the Writ of ^ 
ambiguous sense in which the word SignifkoeoU is used; sometimes 
to denote the bishop’s certificate of the excommunication into do.{Q) 
the court of chancery, in order to obtain the writ de eaccom* 
rrmnicato capiendo; sometimes to denote the writ itself. In this 
tatter sense it seemeth more properly to be applied; the writ 
having received its name from the same word in the beginnii^ 
of it. (1) 

By the law and custom of this realm, the person who remain- 
eth forty days under the sentence of excommunication, shall, at 
the request of his proper diocesan, be arrested and imprisoned 
by a writ of d£ excommunicato capiendo directed to the shfetifF; 
but first there ought to be a certificate from such diocesan under 
his episcopal seal, signifying to the court of chancery the con¬ 
tempt of the party to holy church. Lind. 350. Svoin. 109. 

Which forty days are to be accounted after the minister hath 
published the excommunication in the church; which is done by 
virtue of an Instrument he hath for that purpose under the seal 
of the ecclesiastical court: and then if the persmi excommu¬ 
nicated doth not submit within forty days after the Said pub¬ 
lication, he may (after such certificate so made as aforesaid) be 
arrested upon the excommunicato capiendo. Svcin. 109. 

But though the bishop may certify not only an excommu¬ 
nication made by himselfj but also an excommunication made by 
his commissary or official who doth it in his right, and by his 
archdeacon, whose jurisdiction is derived from him (in which 

(9) This process (says Blackstone) seems founded on the charter 
of separation of William the Conqueror. (See Courta*) ^ aliquis 
per superbiam elatus ad jusiiiiam episcopalem venire noluerit, vocetulr 
semel, secundo et terlio: quod si nec sic ad emendationem venerit, ex- 
communicetur; et si opus fuerit, ad hoc vindicandutn forlitudo etjustitia 
regis, sive vice comitis a^hiheatur. 

(1) Whenever the word ‘ significavW alo^ is used, it means pro- 
jierly the bishop’s certificate: but where tire words * vorit of signifi- 
cavHt are used, the meaning is the same as the writ de excommunicato 
capiendo. Vide Registrun Brevium, 65 a. to 70 6. Com. t)ig» tit. Ex- 
conifnengement, note (a). 


cas6y the rule in the register is, Uiat when the bishop sigilifietli 
one to be excommunicate by authority of the archdeacon or 
official) it ought always to be said in the writ to be by the author 
rity of that bishop or him who so certifieth); yet he may not 
certify that which hath been done in another court: and there¬ 
in 249 ] fore a certificate, that another bishop hath certified him, or that 
he hatli seen a sentence of excommunication made by miother 
bishop, is of no force. Gibs. 1050. I Inst. 134. 

And if the bishop make a wrong certificate, he shall be liable 
to be made a party, and to pay cos^. Str. 1190. 

At the common law, a certificate of the bishop, whereupon a 
significavit was to be^ granted, ought to express the cause, and 
the suit against him, specially in the certificate; to the end the 
temporal judges may see, whether the spiritual court hath cog¬ 
nizance of the original cause, and whether the excommunication 
be according to law; that if it be otherwise, they may write to 
them to absolve the party. 2 Inst. 623. 

For since it doth affect the liberty of a man’s person, there¬ 
fore it concerneth a temporal interest. 1 Hale's Hist. 409. 

And the bishop having certified the excommunication under 
seal, albeit he dieth, yet the certificate shall serve. 1 Inst. 134. 

Lord Coice says, the writ of excommunicato capiendo proceedeth 
ovAy ex gratia regis. ‘2lnst.G2l, 

On the contrary, Lind’wood saith, this writ is grantable of 
right, ex debito. Lind. 351. 

And by a constitution of archbishop Boniface^ delivered in 
the wonted strain of that archbishop’s constitutions: If the king 
deny the accustomed writ de excommunicato capiendo^ his cities, 
castles, towns, and villages within that diocese, shall by the 
bishop be put under an interdict, until the same shall be granted. 
Lind. 351. 

Dr. Cosins (with more moderation) saith concerning this writi 
that it is a liberty or privilege peculiar to the church of England, 
above all the realms in Christendom that he hath read ofj that 
although the assistance of the secular arm hath ever been aF* 
forded to the church in most other Christian countries, as well 
as this, yet in no instance is it perhaps so surely and so eP- 
foctually reached out, as ui the execution of this writ, which is 
debitum Justitiee, and not made to depend upon the pleasure of 
the prince. For though in one place it is said by the king in 
the register, that it proceedeth on his grcce; yet a note in the 
same book upon the same words teaches ns, that such clause is 
only used in honour of the king, albeit he is bound to gi'ant it 
d^jfire: and it is expressly, said in the aforesaid writ, and in 
divers others, to issue according to the custom of England; or, 
in other words, according to the common law of the realm. 
Cos. Apol.%. 



Aod this seems to be egr^ble to Uie tenure 6f the stetute.of 
^Hculi ckrit 9Ed,2» jd,l, cA%, where to the comploint of the 
clergy in this respect, the Jcing maketh answer; Uiat the sakl 
.tyrit was iiever yet denied, nor shall be hereafter. 

And the expression in the statute of 2 8[.3£d.6. c. 13. con¬ 
cerning tithes, is, that the bishop may reqmre process of excom- 
mvmciHo capiendo. 

By the statute of the 5 Eliz, c. 23. Forasmuch as divers per¬ 
sons offending in many great crimes and offences, appertaining 
merely to the jurisdiction and determination of the ecclesiastical 
courts and judges of this realm, are many times unpunished for 
want of due execution of the writ de excommunicato capiendo; 
the great abuse whereof^ as it should seem, hath grown, for that 
the said writ is not returnable into any court that might have 
the judgment of the well executing and serving the said writ; 
but hitlierto hath been lefl only to the discretion of the sheriffs 
and their deputies, by whose negligences and defaults for the 
most part the said writ is not executed upon the offenders as it 
ought to be; by reason whereof, such offenders be greatly en¬ 
couraged to continue their i^nful and criminous life, to the dis* 
pleasure of almighty God, and contempt of the ecclesiastical 
laws of thb realm. § 1. 

Therefore it is enacted, that every wTit of excommunicato ca¬ 
piendo, that shall be granted out of the high court of chancery, 
shall be made in the time of the term > returnable in the 

king’s bench in the term next after the teste of the same writ; 
and the same writ shall be made to contain at least twenty days 
between the teste and the return thereof: and after the same 
writ shall be so made and sealed, it shall be forthveith brought 
into the court of King's Bench, and there in presence of the jus¬ 
tices shall be opened and delivered of record to the sheriff or 
other officer to whom the serving and execution thereof shall 
appertain, or to his or their deputy or deputies: and if after¬ 
wards it shall appear to the justices of the same court, that the 
same writ so delivered of record be, not duly returned before 
them at the day of the return thereot^ or that any other default 
or negligence hath been used or had in the not w'ell serving and 
executing of the said writ, the said justices shall assess such 
amerciament upon the said^ sheriff or other officer in whom such 
default shall appear, as to them shall seem meet, the same to 
be estreated into the exchequer, as other amerciaments have been 
used. $ 2. 

And the sheriff or other officer to whom such writ of excom- 
municato capiendo, or other process by virtue of this act sh^^ 
directed, shall not in any wise be compelled to bring the body 
of such person as shall be named in the said writ or process, 
unto the said court of King’s Bench at the day of the return 


Stat. 5 El. 
c« 23* 
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tha^eof; but shall only retutu the aume writ and proceait thither, 
With declaration briefly how and in what manner he bath serv^ 
and executed the same. $ 3. 

And if such sherifT or other officer shall return^ that the 
party cannot be found within his bailiwick; the said justices of 
the King’s Bench shall award a writ of capias (2) against the 
person named in the said writ of excommunicato capiendo \ re¬ 
turnable in the same court in the term time, within two months 
at least after the teste thereof; with a proclamation to be con¬ 
tained in the said writ of capias, that the sheriff or other officer 
as aforesaid, in the full county court, or at the assizes or quarter 
sessions within the said county, shall make open proclamation 
ten days at least before the return, that the party named in the 
said writ shall, within six days next after such proclamation, 
yield his body to the prison of the said sheriff or other such 
officer, there to remain as a prisoner, according to the tenor and 
effect of the first writ of excommunicato capiendo, upon pain of 
forfeiture of 10/. And thereupon, after such proclamation had, 
and the said six days past and expired, the said sheriff or other 
officer shall make return of the same writ of capias into the said 
court of King’s Bench, of all that he hath done in the execution 
thereof, and whether the party named in the said writ have 
yielded his body to prison or not. § 4. 

And if upon the return of the said sheriff it shall appear, that 
the party named in the same writ of capias hath not yielded his 
body to the gaol and prison of the said sheriff or other officer, 
according to the effect of the same proclamation; every sack 
person that shall so make default, shall for every such default 
forfeit to the king 10/., to be estreated into the exchequer, as- 
fines and amerciaments there taxed and assessed are used to 
be. §S. 

And thereupon the said justices of the King’s Bench shall also 
award forth one or othf^r writ of capias against the said person 
that so shall be returnod to have made default, with such like 
proclamation as was contained in the first capias, and a pain of 
20/. to be mentioned in the said second writ and proclamation. 
And the sheriff or other officer to whom the said second writ 
of capias shall be so directed, shall serve and execute the sakl 
writi in such like manner and form os before is expressed for the 
serving und executing of tlic said first writ of tapias. And if 
the sheriff or other officer shall return upon the said second 

J2) After excommunication the ecclesiastical court cannot send a 
ntmuivant or letters missive to take the excommunicate, for they 
oti^ht to make a certificate, and Upon that a capias excomtiiuhicuium 
fs^uCs. SfAit'h ’i. Urtiilh, Cro. EL1\;\, Not shall they upon tfirs writ 
break a house in the night to take die jmrson. Id, • ' ' 



copias, tliat he ismde the to t|)o 

lenor and of the same #rLt, aod Mh not 

yielded his body to prison aa:ordtng td the tenor.df tlte teid 
olamation; then the said party that shall ao inaka.4afanl4 ^all 
tor sucli his contempt and default forfeit to the king the sum 4>f 
201. to be estreated into the exchequer as aforesaid. § 6. 

And then the said justices shall likewise award forth one othte 
writ of capias against the said party, with such like proclamf 
ation and pain of forfeiture as was contained in the said second 
writ of capias: And the sheriff or other officer to whom the 
said third writ of capias shall so be directed, shall serve and ex¬ 
ecute the said third writ of capias, in such like manner and 
form as before in this act is expressed for the serving and exe^ 
cuting of the said first and second writs of capias: And if ^the 
sheriff or other officer to whom the execution of the said thir4 
writ shall appertain, do make return of the said tliird writ of 
capias, that the party upon such proclamation hath not yielded 
his body to prison, according to the tenor thereof; every such 
party, for every such contempt and default, shall likewise forfeit 
to the king other 20/. to be estreated in manner aforesaid. And 
thereupon the said justices of the King’s Bench shall likewise 
award forth one writ of capias against the said party, with like 
proclamation, and like pain of forfeiture of 20/. And also the 
said justices shall have authority infinitely to award such process 
oi capias , with such like proclamation and pain of forfeiture of 
20/. as is before limited, against the said party that so 
make default in yielding of his body to the prison of the sheriff; 
until such time as by return of some of tlie said writs befoi;e tlie 
said justices, it shall appear, that the said party hath yielded 
himself to the custody of the said sheriff or other officer, accord¬ 
ing to the tenor of the said proclamation: and the party upon 
every default and contempt by him made against the proclam¬ 
ation of any of the said writs so infinitely to be awarded against 
him, shall incur like pain and forfeiture of 20/. to be estreated 
in like manner. § 7. 

And when any person shall yield his body to the hands of the 
sheriff or other officer, upon any of the said writs of capias ; he 
shall remain in the prison ot' custody of the said sheriff or otlier 
officer, mthout hail, in such manner and form as be should have 
done if lie had been apprehended upon the writ of excommunicato 
capiendo. § 8. 

And if any sheriff or other officer by whom the said w'rits of 
capias pr any of them shall be returned as is aforesaid, do m^jke 
an untrue return upon any of the said writs, that the pfifty 
named in the said writ liath not yielded his body upon the sai4 
proelaiEuitions, or any of them, where indeed the party did yield 
himself according to the effect of the same; every such sheriff or 



it)t|ie^"blficer, foy every such &lse and untrue return) sliail (brfdt 
t6 the'jJarty grieved the suni of 40/. ^to be recovered in any of 
the king's courts bf record. §’9. " ' 

Provided always, that in Wales, and the counties palatine of 
Lancaster, Chester, Durham, and Ely, and in the cinque ports, 
being jurisdictions and places exempt, where the king’s writ doth 
not run, and process of capias from thence not returnable into 
the king’s bench; after any significavit being of record in the 
said court of chancery, the tenor of^ such significavit by mittimus 
shall be sent to such of the head ofHcers of the said country of 
Wales, counties palatine, and places exempt,’ within whose juris- 
dietion the offenders ^hall be resiant; that is to say, to the chan¬ 
cellor or chamberlain for the said county palatine of Lancaster 
and Chester, and for the cinque ports to the lord warden of the 
same, and for Wales and Ely and the county palatine of Dur¬ 
ham to the chief justice or justices there: and thereupon every of 
tho said justices and officers to whom such tenor of significavit 
with mittimus shall be directed and delivered, shall have power 
to make like process to the inferior officers to whom the execu¬ 
tion of process there doth appeitain, returnable before the 
justices there, at their next sessions or courts, two months at the 
least after the teste of every such process: so always, as in 
every degree they shall proceed in their sessions and courts 
a^inst the offenders as the justices of the said court of king’s 
bench are limited by the tenor of this act in terra times to do 
and execute. § 1J. 

Provided also, that any person at the time of any process of 
capias aforementioned awarded, being in prison, or out of this 
realm in the ports beyond the sea, or within age, or of non-sane 
memory, or woman covert, shall not incur any of the pains or 
forfeitures aforementioned, which shall grow by any return or 
default happening, during such time of non-age, imprisonment, 
beirig beyond sea, or non-sane memory; and the party grieved 
may plead every such cause or matter in bar of and upon the dis¬ 
tress or other process that shall be made for levying of any of 
the said pains or forfeitures. § 12. 

And if the offender afminst whom any such writ of excom¬ 
municato capiendo shall be awarded, shall^not in the same 'writ 
have’a su^ient and Uewjtd addition ,• or ifm the significavit it he 
not edntamedy that the excommunication doth proceed upon some 
cause or contempt of some original matter of heresy, or refusing 
to have his child baptized, or to receive the holy communion as 
it is now commonly used to be received in the church of Eng¬ 
land, or to come to divine service now commonly used in the 
said church of England, or error in matters of religion or do<> 
trine now received and allowed in the said church of England, 
incontinency, usury, simony, perjury in the ecclesiastical courts 

20 




M^idplatri^: ^at aod 

j^imit^ against sttch ^rsons exwinmun^t& 1 ^,^rus^$t^jl^ by 
reason of such wHt oF excommunvkto 'mpten^Mp>-^^^^ 
gdditioD) or 0 ^ such sign^qant wanting all tbe^ ail^re> 

n^entioned, shall be utterly void in law, and, by way oF plea, jfcp 
be allowed to the party grieved. ^ is. f- 

If the addition shall be with a 7mfiet' of the place, in every 
sj^ch case at the atvarding of the first capias with proclamatiqn 
according to the form mentioned, one writ -of pt'oclamaSon 
^without any pain expressed) shall be awarded into the county 
where the oifender shall be most commonly resiant at the time of., 
the awarding of the said first capias with pain, in the s^e ' ' 

writ of proclamation, to be returnable the day of the return of 
the said first capias with pain and proclamation thereupon, ^t 
some one such time and court, as is prescribed for the proclanjr 
ation upon the said first capias with pain: and if such procldm- 
ation be not made in the county where the offender shall be mos^ 
commonly resiant in such cases of addition of nuper ; every sucb 
offender shall sustain no pain or forieiture by virtue of this 
statute, for not yielding his, body according to the tenor afore¬ 
mentioned ; any thing before specified, and to the contrary here¬ 
of, in any vrise notwithstanding. $ 14. 

§ 2. It shall be forilmilh brought into the cotirt of kin^s betichf 
4tc.2 It hath been often adjudged, that this form of taking out 
the writ, and the several steps therein (as contained in this clause 
of the act), ought to be precisely pursued; and for default ther^pf 
many persons have been discharged. Gibs, 1036. (to) 

I 7 U 0 the cou7 t of kinfs be7ich'\ In the bishop of St. Davids case^ 

M. I A7m. it was declared, that before this statute, the writ wus 
returnable into chancery; and there the significant was quash^, 
if undue: but now the judgment of that, by this sUitute is 
devolved on the court of king’s bench. Fan cst. (or 7 Mod.) 5,7. 

§ 4. Capias'} The penalties of this act being inflicted upon 
none but those who are excommunicated for some of the pauses 
specified in § 13. the capias accordingly must not be with penalty 
in any other case: or if it issue so by mistake, the court will 
grant a supersedeas upon motion : and if the party be taken, will 
upon pleading (after the habeas corpus is granted and returned, 
and so the matter is judicially before them) discharge him from, 
the penalties, though not from the imprisonment. In consider¬ 
ation of which pleading, and the trouble and charge that attends [ 255 j ^ 
it; it is said, that he may have an attachment against the plain¬ 
tiff. Gibs. 1056. LSalk.294>. 

• .§ 8. He shall 7'ernain m the custody (f the said sher^} Fi 
1 Anri. Slipper and Mason. The plaintiff obtained sent^ce 

(to) Anon. Cro. Jac. 566. case, Cro. Car, 583. ' Siderf. 

16.5.285.} 





“ ' fe f^ttBOfjnt^ for r^ofi^yment ^as exotmamm^t^^. 
_ df ca^;ll^(/o,* 

^iie plaLpiti£P brought a ipecia} action against tbd 
sbatmi anif had a vel’dict against him for the 210/. It wf^ 
moved ill arrest of Judgment, that riie action would not lie. But 
by the court it was adjudged, that the action well lay: and they 
r^ied much upon the case, where it was held, that an action lifis 
against the sheriff for suffering a man to escape, being attested 
upon a capias ullaaatum after outlawry upon mestie process. 
Zr. Haym, 788. 

^ 8. Without hail.'] By the statute of the 3 JBd. 1. c. 15. 
persons excommunicate, taken at the request of the bishop, sliidl 
lie in no wise rcplevisable, by the common writ, nor without 
s^rit. 

That is to say, he that is certified into the chancery by the 
bishop to be excommunicated, and after is taken by force of the 
king’s writ of excommunicato (apietulo, is not bailable: for in 
ancient time, men were excommunicated only for heresies piopter 
l^pram animee^ or other heinous causes of ecclesiastical cogni¬ 
zance, and not for small or petty causes; and therefore in those 
cases the party was not bailable by the sheriff or gaoler without 
the king’s writ: but if the party ofiered sufficient caution dc 
parendo mandatis ecclesim in forma jut is, then should the party 
have the king’s writ to the bishop to accept his caution, and to 
cause him to^e delivered. And if the bishop will not send to 
the shwiff to deliver him, then shall he have a writ out of die 
c][iahceiy to the sheriff for his delivery : Or if he be excommu¬ 
nicated ft)!* a temporal cause, or for a matter whereof the ecclesi- 
dspcal court hath no cognizance; he shall be delivered by the 
- king’s writ, without any satisfaction. 2 Inst. 188. 

^ where it is said, that the sheriff shall not bail them by the 
(tQtnpion mit, nm- ’without ’mtf; this is to be understood, that the 
sheriff ^all not reple%v them by the common writ de homine 
replegiando, nor without -At it, that is, cx qffkto : but they may be 
bailed in the King’s Bench. 2 Inst. 189. 

C 266 3* § 18. Shall not in the same •writ hwoc a siffkient andUeofid 

additimi] M, 1 Ann. Q. and Sangway. 'J.'he defendant was 
eitcommunicated for ,a certain cause of JsM^ation of marriage, 
and taken upon a capias, and brought up by habeas corpus s and 
exception was taken to the writ, tliat therein no addition was 
given to the defendant: but the court held, that ftir any of the 
causes mentioned in tlie statute, the deftndant’s addition ou^t 
to be in the writ; but tliat in other cases no addition is neces¬ 
sary. 1 Salk. 294. 

§ 18. y in the significavit it be not contained, 4'cO By 
chief justice, at the common law, the cause had no new to be 
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&\ftt fRe party was ^doihlfiuta|ca^' 
but iif th^ 4 l 9 j>pp% cfei^ftc 6 te it dttght to bie^wjtf. ;^hu*n|w, 
strfce tlia statute of the S ttie cause oi^ht Jo l>t shetlriirHltl^* 

wfit^ The King v. Fotvler. LiJ* Rcajm- <U9. v'*^ 

M, f2 Will. King and Fowler, K. B. On a habeas corjtr^th%. 
return was, that Fowler was taken and in cystod^' by a writ 
esecommftnicafo capiendo; and the excommunication was in titfe* 
writ recited to be, for certain causes of subtraction of tithes or 


other ecclesiastical rights. An<l because this return was uncer¬ 
tain, the court was moved that he might be <lischarged. And the ' 
Questiotli was, whether this return was uncertain; and whethfer 
that uncertainty would vitiate the writ. AhtI the couft resolved, ‘ 
I. Tliat the return was uncertain; for that the other rights might:’' 
be such matters as were out of their jurisdiction, and they ought 
to shew the matter was within their jurisdiction; for of tl)at 
king’s courts are to be judges, and not they themselves. 2. IllSe*; 
cause of excommunication must be set birth in the writ. At 


common law, the writ dc excommunicato capiendo was always,, 
general, for contumacy ; not* containing a special cause. Anct 
the writ was returnable in chancery, and founded on a certificate 
of die bishop, which certificate set forth the cause before, and the ’ 
party could not be discharged but by supersedeas in chancery, if 
the cause were insufficient. But now the cause must be set forth 


in the writ dc excommunicato capiendo itself^ because by the 
statute of the 5 FJix. the writ is made returnable in this'coftrt; ’, 
which would be to no purpose, if the causi: were not to be sef ' 
forth in the writ, and this court judge of that cause. Tljebodri’ 
held, they might tlischarge the party, upon the insufficuelnjpy.dC 
the return. Before the .5 Eliz. there were no tlischarges in thia- 
court on excommunicato capiendds^ but where a man w'as exc<^- 2 S 7 3 
mutiicated pending a prohibition: now the case is altered; for 
this court may quash the w'rit of excommunicato capiendo, oi^ 
award a supersedeas; because this court are judges of the oiuse, 
and have it before them, and the party cannot go into chancery 
for a supersedeas now, because the writ is returnable here. 
Accordingly the writ was quashed, and this .special entry 
made on the habeas^ corpus, that the party was discharged 
because the writ de i^^imunicafo capiendo was quashed. I Salk. 

29S. (3) 

M. I An. Q. and the bishop of Si. David*s. ''I'he defendant,' 
having bfeen arrested upon an excommunicato capiendo, vtas 
brou|^t into court by habeas corpus. And upon the retum'it 
appeared that he was excommunicirted for non-payment of 
costs, in which he was condemned by commissioners delegate in 


(3) 1 id. 
VOL. ri. 


The King v. Smith, 2 t%ra.94fi. 
s 


• 

a.^xrtmihcauss of ofBce or oorr«cticH)»:at tiie pronjptioti o^^ Lucy. 
And thi^ by / thfij court ivas held l 6 ' be ill; because it did ns^ 
appear, that thesd costs were adjudged in»a cause of ecclestasticai 
cognizance; and it is plain, sinepf^thi'Statu^ of the 5 EliztihsX^ 
thp cause ougiit to appear in the writ; for otherwise how can 
this court moke judgment of the several causes specified in that 
statute, in order to award several processes with penalties ? And 
the court quashed the writ of excommunicato capiendo^ and dis¬ 
charged the defendant. lA. Iiapm.^iin. 

So, in the court of chancery, M.10 Geo. 2 . K. and 
Two significavits were quaslied, being oniy said to be in a cause 
which came by appeal concerning a matter merely spiritual. 
For by lord Talbot; We are not to lend our assistance, but 
where it appears clearly they have jurisdiction, and are not to 
trust tliejn to determine what is a matter merely spiritual: in 
Fowler’s case it was, in causes of ecclesiastical rights, and held 
nbf suflicicnt. Ste. 1067. (4) 

(4) If by the recital of tlie signijicavit it appears that there was nu 
cause for the writ, the court of King« Bench may quash it; but the 
court of chancery cannot, though the significavit be there. The 
Queen Bishop of St. David's, \ Salk.294t. ih Ati.AtlQ. acc. ♦An 
excommunicato capiendo shall not be quashed for false grammar. The 
King v. Clarke, 1 Strn. Rep- 265. but shall be quashed for generality, 
and not setting I’orth the specific cause. The King v. Mannery, 
1 Stra. 96. The King v. Eyre, 2 Stra. 1067. The Queen v. Hill, 
1 Salk. 294. Tlius an excommunicato capiendo for slander or d^'am- 
ation is sufficient; for that i.s not uncertain as convicium is. The King 
V. Kent, 2 Stra. 950. Sec further. Com. Dig. iit. Excommengement, B.4. 

, In The Queen v. Dr. Watson, 2 Ld. liaym. 817. 7 Mod. 56. the 
defendant being excommunicated for non-payment of costs, in which 
he was condemned by commissioners' delegates, was arrested on an 
e^omm. capiendo. It was held necessary to shew, the nature of 
the suit in the court holow, in order that the King’s Bench might 
award Uie proper procc-^s, which varies according as the suit below 
is or is not for one of tl'i^^ nine causes mentioned in the act of 5 Eliz. 
c. 23, This appears in TMod. 56. to have been the case of an 
appeal. 

In The King v. Pay tor it was held, that a writ de excommunicato 
capiendo, whi^ stated that the defendant was excommunicated in a 
cause of defamation and slander merely spif^ual, was good. If tlie 
sentence of the greater, instead of tl'ie less^ excominunication be 
pro|[[ounced, it is only a ground of appeal, and the court of King’s 
l^nch will not quash a writ de cxcoramunicato capiendo for that ob¬ 
jection. It is not necessary that the defendant should be resident in 
the diocese .at the time of the excommunication: it is sufficient if he 
ivere there at the time of the citation. 7 'Term. Rep. 153. 

A warrant issued in pursuance of a writ de coutumace capiendo, 
stated, that the defendant was attached for non-payment of costs,, in 
a cause of appeal and complaint of nullity, lately "depending in the 





i9.< li3 tlie said statute o£ the S/^Mlizi Ci there is a savhig 
teall the archbishops bishops'^knd all others ha%'iiig aiitlionty 
to certify 'any penson excommunicated, the like autihotfty to 
accept and receive the subedission and satisfaction of the said 
Iverson so excommunicated, in mhnndr and form" heretofore used; 
and him to absolve and release, and the same to signify, as here- 
t6h>re it hath been accustomed, to the king’s majesty in the high 
court of chancery; and thereupon to have such writs ffi) for' the 
deliverance of the said person so absolved and refeasea from the 
sheri3B[‘’s custody or prison, as heretofore tliey or any of them had, 
or of right ought or'might have had; any thing in this statute 
to the contrary notwithstanding. § J 0. ’ *’ 

III which case, if due caution be offered by ilie parly exconi- 
muuicuted, and admitted by the bishop; then the bishop may=> 
command the sheriff to deliver him out of prison. 1063. 

The language of the writs, when they speak of absolving and 
lielivcring an excommunicate, is, facta safis/hrffonc, aut p^cestita 
cautione, proiU moris cst, de parerido mandatis ecclcsitv; that is, 
eitiier making present satisfaction at or upon his absolution, or 
putting in caution that he will licreaftcr perform that which the 
bishop shall reasonably and according to law injoin him. 
Which caution, in the civil Jaw, is ot‘ three sorts ; 1. I'ide jus- 

soria; as, where a man bindeth himself with sureties to perform 
somewhat. 2. Pi^?iorafiffa, or rca/is cant to; as, wJien a man 
engageth goods, or mortgageth lumls, for the performance, 
fj. Juratoria ; when the party which is to })crform any thing, 
taketh a corjioral oath to do it. (iihs, 1063. (r) 

Arches Court of Canterbury. It was field, that this warrant was in¬ 
sufficient, in not stating with certaiulj'- tlie nature of the cause, so as 
to shew that it was oue apparently within the jurisdiction of the eccle¬ 
siastical court, ■ 2'he King v. Dugger, 5 liar. & Aid. 791. 1 D. 
Sc It. 460. S. C. See Hex v. Epre, 2 S/ra. 1189. S. P. 

(5) Absolution ought to be by the same bishop who exeoihnriuni- 
cated, or by him to whom the cause is removed by appeal. Mo. 775. 
See Com. Dig. tit. Excoinmengement (C), 

(6) Called de excomniiinicato dclibcrando issued out of chancery. 
F.N.B.6^. 

{x) For the doctrine of the civil law on tlie subject of putting in cau- 
tions, see Justinian's /a^'lib. 4. tit. 11. with the commentaries of Vin- 
nwHs and Huber. Of these cautions Bishop Gibson observes, that the 
last of them, <oiz. an oath deparendo juri ei slando mandatis ecdesice in- 
forma juris, is that which is often accepted by ordinaries ; and as to 
the second, it is expressly mentioned in the ancient Register (fo. 66. 
a 67.) and hath always been acknowledged, in the temporal courts, to 
be good in law. But as to the first, under which is comprehended the ‘ 
taking of a bond for performance, it was declared 9Ja. 1. (1 BuUt, 
122.) to be against law; but as that was a judgment given by the voay 
only, so when the same matter came under consideration again, 
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Absolution 
and dis¬ 
charge. (5) 
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If good and sufficient calitlon • is- offered and not admitted, 
then a writ to the bishop is prbVided'fti the register, to coniinand 
him (after having taken sufficient caution) to order the persoh 
to be deliveretl. 0/^5.10(53. ■ 

And if the bishop doth not deliver him upon the said writ, 
then the party may liave another writ to the sheriff, to comniand 
him to apply personally to the bisiiop, and admonish him to de¬ 
liver the party after having taken sufficient caution: and if the 
bishop will not do the same in presence of the sheriff, then the 
sheritf to deliver liim. G/hs. 1063. (i/) 

AjkI the reason thereof is, for that by the excommunication? 
the .party is disabled to sue any action, or to have any remedy 
for any wrong done unto him so long as he shall remain ex¬ 
communicate. And also the party grieved may have his action 
upon hi-!, case against the bishop ; in like manner as he may when 
the bishop doth excommunicate him for a matter which bclongeth 
not to cccleslaslie.il cogttizance. Also the bishop in those cases 
may be indicted at the suit of the king. %Inst. 623. 

In like manner, if one appear in the spiritual court, and is 
excommunicateil for rerusiiig to imswer, where he is not bound 
by the law to answer (as, for instance, when he cannot obtain a 
copy of the libel); prohibition is granted, with a clause to absolve 
and deliver the party. Gibs. 1063. {z) 

Appeal. (7' Bill although, in case the })avty excommunicated rests in the 

25 C’«r. 2. Bishop of Exon v. Star, {per T.Jiaijm. 226. 2 Lev. 36.), 
and it was urged that by the tenor of the writ, the choice of the cau¬ 
tion is left to the discretion of the ordinary, and that caution by obli¬ 
gation is ns much a caution as either of the otlier two, and more for 
the. case of the party than a pledge, and the constant use and prac¬ 
tice of the ecclesiasdieal courts. Upon this Hale doubted whether it 
was good or not; but fVild held it was good, saying, such bond had 
been frequent, and that they had been allov/ed in the court of Coiu- 
inoa Pleas. But. the cause being moved again, the court would not 
proceed in it, because the excommunication and offence were taken 
off by the king’s genera! nardoii. Cod. 106.3. 

{y) See these writs in the Register, fo, 66. et setf. Also 1\ JSi. B. 
G2.h. 63. and 3 Bl. Cow. 101. ei scq. 

\z) Hide}/. 232. 12 it 76. 10 Vin. 327, (G). 

(7) .Vppeal does not suspend the excommunication, but may sus¬ 
pend the sentence,' Poxoell v. Herman, Moor's Rep. So Liudwood 
says, an excommunicate may nd sni defensionem appellare ct calera 
in Judicio ^facere et exercere tfuee ad suani defensionem pertinent. By 
which it should appear as if an excoinmun'cate person might not only 
appeal, but likewise prosecute bis appeal without absolution. But 
^Oughlon, tit. 303. § 3. is, “ Si sit appellalum, tunc inhibitio decer~ 

^ 'nenda est per judicem nd quern non solurA ad inhihenduM judkem a 
quo et ad citandnm partem appeliatam. Verum etiam in eadem inht- 
hitiane inserenda est absolulio dicta sententid excommuniehthnis 
usque nd diem nliqnem competenlem,judicis arbitrio designandum'.'-' 



scuteuce given against hini, tht^re is no legal inuans ibr his tic- 

Uverance, but submission ‘and caution as is aforesaid; yet if. he 

appeal from such sentence to a superior ecclesiastical judge, this 

puts the party in the same state tliat he was in before the sen* 

tence given; which the law orders, by reason of the present 

doulitfulness whether it was valid or invalid. Add to this, that 

by appejil, the judge a quo doth cease to be his judge in that 

cause; and if the party were imprisoned, and were to continue 

so, he would thereby be hindered from the effectual prosecution 

of his appeal, which may happen to prove just. Wherefore, 

upon allegation in behalf of tlie party against whom the writ is 

gone out, that be hath appealed, and upon* proof made thereof 

by an authentic instrument, a writ of supersedeas (without any [ 260 3 

appearance of a scire facias preceding) is provided for him in 

the register. Gibs. 1063. 

But the Usual way (especially in cases where it is doubtful 
whether objections may not lie against his being delivered) is, 
the issuing a scire facias^ to warn tlie bishop and the party pro¬ 
secuting, to shew' cause why the .shcrift* .should not surcease from 
attaching the excommunicate^ or why he should not deliver him, 
if he be in jmson. And if the bislio}> in cases of odice, and the 
prosecutor in cases of instance, do not a}>pear in chancery, the 
party is delivoreil; but if they appear, and not the party, then a 
re-altacliment goes forth to imprison him. Gibs. 1064*. {a) 

M. 1 A?i. Q. and the bishop of Si. David’s. The defendant 
was taken upon u writ of excommunicato capiendo^ and being in 
custody in Newgate prayed a habeas corpus., and was brought 
into court thereupon; and it ap[)eared by the return, that the 
writ ejtcommunicato capiendo \\i\s, not yet returnable. And the 
court held, that one taken on a writ of excommunicato capiendo 
cannot come into this court but by habeas corpus ; and if he.be 
brought in before the writ is returnable, he shall not be allow'cd 
to plead or move to quash the writ. 1 Salk. ‘294?. 

But in the case of K. anil 2'hced, 11. 3 Geo. After the writ Ex. cap. 
had been opened and entered of record, it was delivered out hi "’“y . , 
order to take up the delendant ; and before the return, the de- '’“P®”® ® ’ 
fendaiit moved and had it superseded: for the court said, they 
could judge of it by the entry; and since it appeared, that the 
defendant could^not be legally detained upon it if he was taken, 
it was proper ib supersede it, to prevent the man’s being re- 


If an excommunicate proceeds to prosecute his appeal, without 
any objection being taken at the time, the excommunication will not 
null the proceedings, though, if taken at the proper time, it would 
prevent them. MSS. Cat. 65. 

(a) Heg.f. 68, 69. 
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Exorcist, 

M'hnt. 


Licence to 
exorcise. 


Creri^iSt. 

stmined of liis liberty contrary to law; that the intent of the 
statute, which directs the wi'it to be delivered in open court, was 
to apprize the court of the nature of the cause; that this was 
now to be considered as a writ that mptwide emanavif; and 
they were not to wait till the return, till all the inconveniences 
which they should have prevented by not issuiii^y the writ had 
Iia] )pened. Str. 43. (b) 

It a penson be exconnnunicated by divers exconiinuiiications, 
for divers offences, and produceth letters of absolution fi-ojn one 
sentence; he shall not be discharged, until he be absolved from 
them all. 1 Insf. 134. 

If after a person is excommunicate, there comes a general act. 
of [).irdon, which pardons all contempts, it seems that the of¬ 
fence is taken away, without any formal absolution. Bac. Abt. 
tit. F.xcommunication (F.) 

(Sjcecutoc, See 
(i£j;emptto«0. See peculiar^. 


Cjcorcist. 

!• J^XOBCIST, is one of the five inferior orders in the church 
of Rome ; whose office it is, to compel by adjuration evil 
spirits tormenting men, in the name of almighty God to come 
out of them. G/bs. 99. 

2. Oo/. 72. No minister shall, without the licence of the 
bishop ol* the diocese under his hand and seal, attempt upon any 
pretence whatsoever, cither of possession or obsession, by fast¬ 
ing and prayer to cast out any devil or devils ; under pain of tlie 
imputation {)f imposture t;r coseiiage, and deposition from the 
ministry. 


(6) 10 Mod. 350. S. C. * The writ dc excomni. cap. in this case was 
in a suit pm correctiouc morunt generally, and held to be ill on the 
authority ol*i/r.r v. Gonp. Pasch. 1 Geo. which was in quodnm negotio 
pro re/brmaiiom el curved tone tuorum. And in Rex v. Manning, 
Str.'iG. a writ de excomm, cap. was quashed, being only for not appear, 
ing to answer ccrlis artienUs anintw suae salulem morumque correctia- 
nem concernenti/ms. In these and sinf lar cases, to use the expression 
of Mr. Justice Blackstonc, the courts cf Wcstminster-hall exercise a 
parental authority in correcting the excesses of inferior courts, 
and keeping them within their legal bounds ; but on the other hand 
they afford them a parental assistance in repressing the insolence of 
contumacious delinquents, and rescuing their jurisdiction from that 
contempt, which, for want of sufficient compulsive powers, would be 
sure to attend it. Vol. iii. p. 103. 
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,3. Ill the form of baptism iii the liturgj^of the 2 Jiil. 6. it was 
ordered thus: — 

Then let the priest, looking upon the children, say, 

I command thee, unclean spirit, in the name of the Father, of 
the Son, and of the Holy Ghost, that thou come out, and depart 
from these infants, whom our Lord Jesus Christ hath vouch- 
saled to call to his holy baptism, to be made members of his 
body and of his holy congregation; therefore, thou cursed 
spirit, remember thy sentence, remernbep thy jiulgment, remem¬ 
ber the daj' to be at hand, wherein thou slialt burn in lire ever¬ 
lasting, prepared for tliee and thy angels; and jiresumc not 
hereafter to exercise any tyranny towards •these infants, whom 
Christ hath bought with his precious blood; and by this his 
holy baptism calletl to be of his flock. 


Exorcising 
in the office 
of baptism. 


Cjctoinon. See 
See 


iTaculty court. 


fiiculty court belongeth to the archbishop of Canterbury; 
and his officer is called master of the laculties. His power 
is, to grant tlispensations, as, to marry, to eat flesh on days pro¬ 
hibited, lo hold two or more benefices incompatible, and sucli 
like. 4< Inst. 337. 


nnti ntiiiftrtJS. See Cljuwl). 
fWSi* See ^oliOapsf> 
iFefl0t0, See 


iTees. 

• 

1. T^Y the 25 Ed. 3. st. 3. c.9. Because the king’s justices do 
take indictments of ordinaries and of their ministers, of 
extortions and oppressions, and ini}}eacli them without putting 
in certain, wherein, or whereof^ or in what manner they have 
done extortion; the king will, that his justices shall not from 
hencelbrth impeacii the ordinaries, nor their ministers, because 
of such indictments of general extortions or oppressions, unless 
they say, and put in certain, in what thing, and of what, and in 
what manner, the said ordinaries, or their ministers have done 
extortions, or oppressions. 

In tlie SSiS/fi?. a commissary, register, and apparitor, were 
indicted of extortion; for tJiat they, by colour of their offices, 
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*** jHseife 

hfid received 11&‘. 6d. fur ubsoiution: and exception was taken 
to the indictment, that by this statute the particular offence of 
every offender ought to have been especially set down; but the 
exception was not allowed; because they t(K>k the sum in gross, 
and the party grieved couhl not have notice by what proportion 
they divided it. 2 Leon. 268. 

Another exce[)tion in the same case was, because it was not 
shewed what was their due fee: and this was conceived to be a 
good cause of exception ; for if no fee be due, the same ought 
to appear in the indictment. And ‘afterwards, the opinion of the 
court was, that they should be discharged. Ibid. 

2 i'nu. I ‘JS. No •bishop, suffragan, chancellor, commissary, 
archdeacon, official, nor any other exercising ecclesiastical juris¬ 
diction whatsoever, nor any register of any ecclesiastical courts, 
nor any minister belonging to any of the said officers or courts, 
shall liereafler for any cause iiu ident lo tlieir several offices, 
take or receive any other or grtaitor fees, than such as were cer¬ 
tified to the most reverend riilher in Ciod Joiin lale arclibishop 
of (’antevlmrv, in the venr of our Loid l.'Jy?, and were bv him 
ratified and approved; under pain that every such judge, officer, 
or ininisfer offending herein, shall be siispciuled from the exer¬ 
cise of (heir several offices for the space <»!' six months for every 
such c'.fleiice. Always pvovidctl, that if any (juestion shall arise 
couccn.ing the certainty of the said fees, or any of them; then 
tho'e iei's sliall be held for lawful, wliich the archbishop of Can- 
lerbmy for the time being shall under Ids hand approve: except 
the statutes of this realm before made do in any particular case 
express some other fees lo be due. 

One of the articles or canons ratified in the vear 1581' was, 
that tio otlier nor greater fees sliould be taken f«)r any cause, by 
any bisiiop, ordinary, archdeacon, or their ministers, than those 
which are used to be taken at the beginning of the queen’s 
reign ; and that a table of all such fees should be put in every 
consistory before the f ast of fc>t. .John iJaptist then next ensu¬ 
ing : a copy whereo^i sig.ied by the tarUimry, was to be traii&< . 
niitted M’ithin the said time to the archbishop. (Jibs. 1015. 
f 264 ] "Which said article was repeate<l in the constitutions of arch¬ 
bishop Whitgifii ni the year 1597 aforesaid: and it is theris 
enjoined, 1. I1iat the table which is to be hung uf) in the con¬ 
sistory, shall contain the several sums of every particular fec^ 
whicli most irequently and usually, fro?^ the beginning to the 
eighteenth year of the queen’s reign, had been wont to be taken; 
as well by the judge, as by all and .every of the officers and 
ministers of* the same court. 2. 'I'hat an authentic copy of the 
said tables be delivered by everv judge to their respective bishops, 
to be preserved in their archives. 8. I'hat every bishop trans¬ 
mit an authentic copy written on parchment, to the archbishop. 
(Jibs. 1015. 



S»'CVz». 136. Tlie registers belonging tu%vje»*y eeclesiasticftt 
judge, hbflU place two tables, containing the several rates an<l 
sums of all the said fees ? one in the usual place of consistory 
where the court is kept, and the other in his registry; and both 
of them in such stirt us every man whom it concerneth may 
without difficulty come to the view and perusal thereof and 
take a copy of them; the same tables to be set up before the 
feast of the nativity next ensuing. And if any register shall fail 
to place the said tables according to the tetior hereof^ he shall 
be suspended from the execution of his office, until he cause the 
same to be siccortliiigiv done. And the said tables being once 
set up, if he shall at any time rem<)ve, or suffer the same to be 
removetl, hidden, or any way hindered from sight, contrary to 
the true meaning of this constitution; he shall for every such 
offence, l>e suspended I’rom the exercise of his office for the space 
of six months. 

The judge of every ecclesiastical court hath an undoubted 
right, upon j>roper a})plicution (by petition) from any suitor in 
the said court, to lax the proctor’s bill. And the method usually 
practised is, for the judge to.refer it to the register, directing the 
respective {nirties to attend him if they think fit, one to make his 
exceptions, ami the other to jnstily the several articles or items 
of his bill; and the register to make his report to the judge, who 
thereupon proceeds to tax the hill. If the register has any 
doubt, the assistance of the t)ther proctors may be required, 
'rhe fees alleged to be given to counsel, if denied by the client, 
as also his demand for any unusual or extraortlinary articles 
which do not appear from the proceedings in the cause, must be 
cleared up to the satisfaction of the judge, either by the proctor’s 
oath (if he voluntarily offers it, and there be no affidavit to the 
contrary), or by receipts and vouchers from those to whom the 
money is alleged to be paid, or by producing letters and orders 
from his client. 

4. Dr, Gibson says, Fees having been demanded by proctors, 
and (upon refusal to pay) suits commenced by them in the 
spiritual courts .against their clients; prohibitions have been 
prayed on many occasions: some on pretence that the thing 
itself Ls properly cognizable in the temporal courts, for w'hich 
they might bring an action upon the retainer, for wfak and 
labour aone; and others upon surmise of custom. And the 
sum and substance of what hath usually been resolved upon that 
head, was delivered by Vaughan and Windham, in the case of 
Horton and Wilson (1 Mod. 167.); that no court can better judge 
of the fees that have been due and usual in the spiritual court 
than themselves, and that therefore the suit for fees was most 
proper for that court; unless where the foundation of the 
demaiul should be custom, and it should come in question 
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whiBllier the custom was so or nut: and in tiiat respect they coin* 
pared this case to the case of a modus for tithes; which, if not 
denied, may be recovered in the spiritual court; but if denied, 
prohibition goeth. In was said by J/aie chief justice, in the 
case of and MartJeU (3 Ke&.SlS.), that no action upon the 
case was ever brought for proctor’s fees, and that therefore they 
may be sued for in the spiritual court. And though a prohibi¬ 
tion w’as granted in the case of Sir Edward Lake (3 Kcb. 203.), 
that was not because it was a suit ibr fees, but because it was a 
suit before himself for his own fees.'- To which may be added, 
what w£is said in the case of Jdinson and Lee (5 Mod, 242.), that 
rules are made in the temporal courts, to oblige the attornies 
there, in matters of practice: and the like rules are made in the 
ecclesiastical courts, to oblige the proctors and ministers there; 
so that they must be allowed to be the proper judges in this 
matter. Oihs. 1015. 

But in the case of Goslin and Ellisfm, H. 5 Will. A prohibi¬ 
tion was prayed and granted, in the king’s bench, to stay a suit in 
the archdeacon of Litchfiekl’s court, against churchwardens, for 
a fee for swearing them, and taking presentments; and though 
an attempt was made to discharge the rule, it was overruled : 
and it was insisted, that no fees could be due but by custom, or 
for work done; in which case a quantum meruit lay. 1 Salk, 330. 

And in the case of Ballard and Gerard^ M. 13 Will. A 
motion was made in the court of king’s bench for a prohibition, 
f 266 ] to be directed to the court of the archdeacon of Middlesex, to 
stay a suit there by Gerard against the plaintiff for fees, to wit, 
45. due to him as register, from Pollard, being sworn before him 
churchwarden; upon suggestion, that the office of register is a 
temporal office, and all profits and fees due to it suable at com¬ 
mon law. And a rule was made to shew cause why a prohibition 
should not be granted. And on shewing cause, it was agreed, 
that prohibitions have been granted in this court, to stay suits in 
the spiritual court for fees due to the proctors; but in this case 
(it was said) the spiritual, court may make a better judgmciit, 
whether the fees in demand are due and reasonable: besides 
that they are so small, that it would not be worth while to 
bring an action at cominm. law for them ; and in such case this 
court ^i! not drive the party to the tedious and expensive 
remedy of an action. In this court, the door-keepers claim 
fees by custom; and fees are due to the marshal, cryer, and 
others, at the assizes; and in such cases, if the patties who 
ought to pay the fees refuse to do it, this court or the judge of 
assize respectively exert their authority, and commit persons 
refusing to pay their fees, and do not drive the party grieved to 
their action : and this (it was said) is the constant practice. 
But by Holt chief justice; I know of no such practice : I can- 




not commit a man ibr not paying the aaid tee$; if there ta right, 
there is remedy: indebitatus ariw/w/wtif’^wil! He, if the fee is 
certain; if uncertain, quantum meniit. It was held in. die 
\5Cha,2. in the exchequer, in a case reported by Hardres, 
that a register cannot sue for his fees in the spiritual court: 
therefore in this case a prohibition shall be gi*anted; and if the 
parties will, the plaintiff shall declare upon it, to the end the 
matter may be determinetl more judicially. Ld. Raijm. 703. 

So, in Gifford's case, M, Ann, Gifford was libelled against 
in the ecclesiastical court ibr fees: ami upon motion a prohibidon 
was granted ; for no court hath a power to establish fees. The 
judge of a court may think them reasonable; but that is not 
binding. But if on a quantum meruit a jury think them reason¬ 
able, then they become established fees. 1 Salk. 333. 

And in the case of Davies and Williamsy T. 1724. In the 
exchequer : Ubel in the spiritual court for proctor’s fees. And 
a prohibition was granted: for, by the court, where there is 
remedy at law, the spiritual court ought not to proceed; and [ 267 j 
this case depends upon a contract and retainer, which is triable 
at law. Bunh. 170. (r) , 

Finally, i>ir William Blackstone, speaking of pecuniary causes 
cognizable in the ecclesiastical courts, arising either from the 
withholding ecclesiastical dues, or the doing or neglecting some 
act relating to the church, whereby some damage accrues to the 
plaintlHj says, for these he is permitted to institute a suit in the 
spiritual court. But care must be taken, that these are real and 
not iniaginary dues; for if they be contrary to the common law, 
a prohibition will issue out of the teraj)oral courts to stop all 
suits concerning them. As, wdiere a fee was demanded by the 
minister of the parish for the baptism of a child, which was ad¬ 
ministered in another place; this, however authorized by the 
canon, is contrary to common right; tor of common right no 
fee is due to the minister even for performing such branches 
of his duty, and it can only be supported by a special custom; 
but no custom can support the demand of a fee, without per¬ 
forming them at all. 3 Bla, Com. 90. 

Archbishop Whitgift’s table of fees, set forth in the year 1397: 
taken from Aifl. Par erg, 551. 

Judge, I llegister.; Proctor. Appa- 
j Iritor. 

(/, j i. (/. , //. , s, fi. 

Commission - • -100|68 

Exemplification - - -100!68 

Significavit ^ - - - 10 0 I 6 8 

Letter of quietus *- - -10 0l68' ! 

(c) So in Pearson and CampioUf Doug. Rep. 629. a prohibition was 
granted to a suit in the spiritual court by an apparitor for his fees. 
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Judge. 


llegibter. 


Proctor., Apjfa^ 
Iritor. 


Administration where the goods cx* 
ceed 4^. 

Letters to collect the goods of the 
deceased . . _ 

Sequestration of the profits - 
Tuition or guardiansliip 
Licence to solemnize matrimony with> 
out banns 

Sentence - _ - . 

Transmission of process 

C 268 ] Licence to sue out of the jurisdiction 
Letters testimonial ... 
Examination of process 
Interlocutory decree 
Examination of any account - 
Acceptance of a resignation - 
Licence to a preacher, curate, or 
schoolmaster . . _ 

Licence to solemnize matrimony in the 
time of prohibition of banns to be 
published . . - 

For exhibiting of any proxy - 
Letters of interdict - . - 

Commission of absolution 
Inhibition in a cause of matrimony 
Respite of an inventory 
Letters of intimation or nroclamation 

a 

Caveat for institution or matrimony - 
Decree .... 
Production of the party principal 

——— -of the first witness 

-of every other witness 

Purgation - . . - 

For the first compurgator 

For every of the rest 

For interrogatories adrain'slered 

Suspension ..... 

Absolution thereof . - - 

Excommunication ... 

Absolution thereof ... 

Certificate of Absolution 

Caveat for wills and administrations - 

Citation .... 

[ 269 3 Dismission of any cause of incon¬ 
tinence and instance after contest- 
. ation of suit - 

Admission of an^ exhibit 
Wills and admimstrations according to 
act of parliament 21 Hen. 8. c, 5* 


«. 

d. 

» 

(L 
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8 i 

0 

8 

0 

9 ' 
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Proctor’s fee on proving a will - 
To the apparitor tor every testament 
or administration above 5/. 
Institution with a mandate 
Writing any account 
Letters of deacons or priests orders - 
Licence of non-residence 
Bond ... 

For every search in the registry 
Schcdidc of excommunication 
For any act - - - . 

At the visitation: For exhibiting 
deacon’s orders - - - 

- . -- — priest’s orders 

-institution witli the mandate - 

-dispensation - - - 

■ . . exhibiting any proxy at the 

time of visitation - - . 

-- for exhibiting any bill of de¬ 
tection at the same time » 

Copy of any matter, b}’ the register : 

according to quantity 
To the proctor for counsel 
For every court-day 
Schedule of costs . - - 

Libel - . - _ 

Drawing sentence - - - 

Drawing any account 
Drawing any personal answer 
For any other prucuratorial matter 
Kxecution of any process, per mile 
Dismission of a cause of incontinency 


Judge, iltbgister, 


efa 




6 8 
; 6 8 


Proctor. 

s. d. 

1 0 


i I 

I J 

! 1 

: 0 6 

• ! 0 4 


4 I 
4 * 
0 : 
0 , 


0 
i 0 
0 


0 6 


4 

4 

4 


1 0 


; « 0 


i 0 4 


Ap|m- 
ritor. 
•I. (/• 


0 6 


0 4 


*2 0 
1 0 
1 0 
5 0 
a 4 
8 4 
2 6 
8 4 


C 270 3 

0 2 
O 3 


To the judge’s man for wax to seal every thing, 4d, 

Note. — There were no stamps in those days. 

In the several dioceses there are tables of fees, different (as it 
.seemeth) in the several charges, in proportion to the difference 
of times wherein they have been established. Those which 
have in them the ‘purgation fees, are probably ancienter than the 
statute of the 13 Car. 2., by which statute purgation was 
abolished. And the older they are, the nearer they .approach to 
this standard of archbishop Whitgift. But considering the con¬ 
tinual and large decrease in the value of money, it is impossible 
to fix any certain measure which will continue reasonable for 
considerable time; but new standards ought to be fixed fit 
certain periods. Money in the latter end of queen EUza^b’s 
reign was more than double, or treble the value of what it is at 
present. 



)R.C{{ibter’s 

fees. 
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Apparitors. 


To register. 


Proctor and 
register. 


To the re. 
gistcr. 


C 272 3 

l^twtoraiid 

raster. 


Hei'e follows a Table of Fees allowed to Ik 3 taken by the Pmc~ 
titioners in Doctors’ Commons, as settled by a jury, Nov. latli, 
1,734-. Taken from Floyet*^ Proctor^s Practice, p. 172. 


To the register for the copy of answers (if one sheet) • 
For every other sheet (stamps included) 

For the copy of a sentence, or interlocutory decree and sU 
For the copy of any commou record ^ - 

Attending with records at another court, the first day 
For every other attendance - - . 

Poundage for money brought into court, per pound 
For a bond in a cause of legacy and stamps - 
For two receipts registering - - - 

Register’s attendances - . _ 

For the service of a process within the bills of mortalit, 
Serving a compulsory, upon the first \vitnes.s 

-upon every other 

--- a decree for answers, upon a j)roctor 

For every sentence or interlocutory 
Reporting securities - - _ _ 

For every witness sworn in court 
For citing a peer more procentm 

For the copy of a will (fifteen lines and six words 
sheet) - _ _ . , 

For the copy of an administration bond and stamps 
To the clerk looking it up _ - . 

The whole Jees for a faculty to remove a corp.se 

. ..for building a vault 

For a sequestration under seal, and statnps 
Relaxing the same « . . _ 

To the officer (if in London 2 a-. (w/.) in the country 
Drawing an institution, mandate, certificate, and letti 
testimonial . - , - - 

If caution is given, then extraordinary for it 
Fees for institution to any prebend of Canterbury 
Every collation is .... 

Every lecturer and curate's licence 
Parish clerk’s licence - ... 

Sexton’s licence .... 

Whole fees for an administtViiion (under 20/.) of a sailor in 
the icing’s service . . . . . 

Probate of a will, ditto - - - - . 

For an‘administration under 51. in other cases 
For an administration under 20/. in other cases - 
Ditto under 40/. ..... 

For an administration above 40/. ... 

A commission Tor an administration, instructions and return 
For a probate (under 20/.) the will short 
Ditto above 20/. - y. - - . 

A commission for a will, duty, Ac. . . - 


t£ s. (t. 
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4 
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0 

2 
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0 
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0 
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0 
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- 

0 

5 

0 

- 

0 
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0 

- 

3 

10 

10 

- 

4 

6 

8 

- 

1 

1 

8 

- 

0 

13 

4 

- 

0 

5 

0 

‘8 




- 

4 

8 

0 

- 

0 

6 

8 

- 

4 

8 

0 

- 

2 

18 

8 

• 
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19 

4 

- 

1 

15 

8 

m 

1 

12 

8 


0 

6 

0 

0 


0 7 
0 7 
0 7 
1 1 
1 18 0 
2 5 0 
1 10 0 
1 4- 10 
1 14 0 
1 S 0 






iS M. J. 

Exemplification of a will > - •> « 0 10 4c 

Exemplifying -* - - - -.010 

Ingrossing (according to length) 

Seal - - - - - 0 7 2 

In a will without witness, where the hand<writing is to be 

proved by two witnesses, the affidavit and stamp is - 0 7 8 

Oaths - 0 5 4 


Whole fees of a guardianship (if you have a copy attested 
by the register) arc - - - • - . 

If not, you deduct 7s. 8(1. ; remains - . « 

Expence of having an original will attended with at assizes 
Searching and looking up the original 
Record-keeper’s fee - - - * - 

Affidavit and stamps - - . _ . 

Oath and record-keeper’s attendance - , - 

Copy of the will to lie in the room of the original, and 
stamps (according to the length) 

Collating by notaries - - - . . 

Receipts 

Record-keeper’s fee attending at assizes, per day 

iVttending on delivering out the original 

Register’s fees on delivery * - 

Eor a proxy to appear for plaintiff or defendant 

Drawing a declaration instead of an inventory 

Oath and attendance - - . _ . 

marriage licence - - . - . 

For a sequestration or renunciation of administration 
For the first term fee in causes - - 

For every other term fee - - . , 

Every judicial attendance - _ . « 

Extra-judicial attendance - . . , 

For every act sped in court, in term - - . 

Out of court ------ 


1 1 0 
0 13 4 

0 3 4 
0 2 0 
0 7 8 
0 4 6 
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0 L 8 
1 1 0 
0 6 8 
1 0 0 
0 6 4 
0 7 8 
0 4 4 
1 4 6 
0 6 8 
0 5 0 
0 3 4 
0 3 4 
0 6 8 
0 18 
0 2 4 


The following Lists of Fees are taken from the “ Report of the Commis¬ 
sioners for examining into the Duties, Salaries, and Emoluments, of the 
Officers, Clerks, and Ministers, of the several Courts of Justice, in Eng¬ 
land, Wales, and Berwick-upon-lVeed, — as to the Court of ArcJies of 
the Lord Archbishop of Cajiterhurpi the Prerogative Court ^ the same 
Archbishop, and tlxe Court of Peculiars of the same Archbishop, Dated 
16th day of May 1823. Recorded in the Petty Bag Office; and order- ■ 
ed, by the House of Commons, to be printed, 18th June 1823.”* These 
lists include the actual Rates of Fees taken in the abooe Courts as well as, 
those Rates recommended by the Commissioners. 


1.— Official Principal, or Judge (f the Arches Court of Canterbury. 
The emoluments of the Judge arise irom the following fees: — 

£ s. 

For every answer - - - -_ - ; 01 

For every definitive sentence or interlocutory decree - - - O 10 

For every office-copy of the deposition of a witness - • - - o i 


d. 

0 , 

o’ 

0 



.'^9 a 


Met, 


. These fees iire received for the judge by the register. 

The two first were received at the time of the presentment of thej^ry id 
1734k _ , 

The last fee, viz. the fee of l«. for every ofiice>copy o&the dqsoiition of a 
witness, does not appear to have been received at the time of the pre> 
sentment ; but the following fees, • not now received, connected with 
the examination of witnesses, were at that time taken for the judge: 

*■ d> 

For the examination of the first witness upon a libel, articles or allegation - o I o 

For every other witness on the same plea - - - - >OOe 

For the examination of witnesses upon every parcel of interrogatories - - o 1 a 

Ail these fees appear to have been discontinued, and the fee of I«. on 9 

each office-copy of the deposition of a witness, substituted for them. At 
< what time this alteration in the practice took place, we have been unable 
to ascertain. Wc are of ophiion, that the fees mentioned in the pre¬ 
sentment, should be received in future; and the fee on the office-copies 
of depositions, discontinued. The fees contained iu the presentment, 
are necessarily confined to examinations not taken by commission, as they 
are portions of the fees receive<l by the register, who has no fees on ex- 
aaunations taken by commission. 


,^he following Fees (with the exception of the three last) are received for 
’ , the judge by the sealer. The amount of the whole fee received for the 
seal of etich instrument, arul the ainoimt paid over to the judge, are 
’ here stated. The dillerence of these two sums will be the amount 
* which the judge permits the sealer to retain, and will be stated in 
Scaler, 

Total. I Judge. 


Fpr'every probate, where the effects are under the value of .5/. 
Probate, where the effects are 5/. or above - . - 

Administration, where the effects are under 51. - _ _ 

Ailministratiun, where the effects are 5l. and under C/. 
Administration, where the effects are 6/. and under 40/. - 
Administration, where the effects arc 40/. Or above 

The second and last of these fees arc the same as appear 
by the presentment of 1734 to have been taken on the same 
occasions at that time. The other fees are considcraldy 
less. The presentment mentions .'5^. 4</. as the fee receiv¬ 
able for every probate, and it. lod. as the fee receivable for 
evejy administration, without noticing any diminution on 
account of the small value of the efiects. 

Common citation 

Citation or decree, with intimation . . - . 

Decree for answers - - - - - _ 

CotUpiilsoiy' against witnesses . . . . _ 

Monition. , - * 

Inhibition and citation - " . ’ 

The fee for the common citation is the same as 
mentioned in the presentment of 1734 . 

The occasion of a citation or decree, with intimation, 
is not specifically mentioned in the presentment. We have 
sufficient evidenco that 2 «. 6d. was taken for a citation or 
decree, with intimation as early as the ^rear 1772 . This 
^ ' fe^ is mentioned in a list of the fees received for the seal, 
which we believe to have been pr^ared in or previous to 
that year. 


£ d. £ t. d. 

0 0 

O 4 0 2 0 

O 0 

o 8 0 10 

0 4 0 2 6 

0 10 O 6 8 


O 1 3 
0 2 6 
0 13 
O 1 3 
0 1 3 
0 2 6 


Oil 
0 2 2 
0 1 1 
Oil 
0 1 1 
0 2 2 



Sftis. 


Obsepvatfdns Mraewhat similar arise upon die fee of 
S«. 6d. for inhibition and citation. That also has been suffi> 
ciently shown to us ta have been the fee for a decree, con* 
tainiag both an inhibition and citation, upwards of fifty 
years ago; but the presentment docs not mention the 
specific occasion. It mentions a fee for every inhibition, 
citation, and monition, which fee is to the judge, 3s. id. 

At this day, and for a long time past, it has not been usual 
to include a monition in the same decree with an inhibition 
and citation. The monition which follows the other pro¬ 
ceedings is a separate decree, requiring a separate seal. For 
the monition, so separately sealed, the fee of is. 3d., the 
lowest fee taken for the scaling of any decree, is the fee 
now received, and which has been received on this and 
every other monition for the last fifty years at least. The 
only other mention in the presentment of monition, is of 
a monition subpoena; in respect of which, at that time, 
2s. 2d. was received for the judge. 

The presentment contains the fee of 1«. sd, on a decree 
for answers. It does not mention a compulsory, but the fee 
of 1«. sd. now taken for it, has been taken for the last fifty 
years at least. • 

Sequ^tration ------ 

Commission ------- 

Remission ------- 

Excommunication 

Absolution 

Return to a requisition ------ 

Relaxation - - - " . “ 

A sequestration is not mentioned in the presentment, 
although undoubtedly there must have been such a proceed¬ 
ing at that time; wo believe it to have been omitted by 
mistake. In the list prcqiarcd in or before the year 1772, 
already mentioned, the sum of is. Hd. (the sura now taken) 
is mentioned upon a sequestration, of which Qs. sd. is stated 
to be paid over to the judjje. 

The sum of 7s. 2d. is the fee contained in the presentment 
for all commissions, with the exception afterwards stated. 
The fee of Is. Sd. is.contained in the list above referred to, 
and Is. 2d. in a list prepared, we believe, about 1800; and 
these fees are incntioneil for commissions generally without 
distinction. In the presentment, 3^. lOd. is the amount 
stated to be taken for commissions to sweai' executors or 
administrators. These commissions arc of very unfrequent 
occurrence in this court ; only one instance of a commis¬ 
sion to swear an executor or adinini.strator has occurred 
during the time of the present scaler, that is, during the last 
nine years; for which, by mistake, 7s. 3d. was taken, and 
of which 6«. sd. was paid to the judge. It bas also ap¬ 
peared before us, that, by the same mistake, the sum of 
6s. 8d had been taken for the judge, in the few instances in 
which, during the last fifty years, these commissions had 
issued in this court. In one instance, previous to the time 
of the present sealer, the mistake was discovered, and the 
sum of Ss. 4d* returi^ We are «f opinion, that S$. lOd. f'■ 

▼ttU H. T t 


Total. 


£. s. d^ 


o 

o 

o 

o 

o 

o 

0 


7 

7 

1 

1 

1 


I Judge. 
£. s. 


0 6 8 

0 6 8 
O 1 I 

oil 
0 1 1 

0 2 2 

O *1 1 
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Mcs. 


in the whole should in future be taken, for the seal to a 
commission, to swear an executor or administrator. 

As to a remission and excommiinication, the fee wen> 
tioned in the presentment on these instruments is U. id. 
on each, which is the sura now paid over to the judge; and 
the 2d. retained by the scaler is not mentioned. The ear¬ 
liest accounts which we have been able to procure, men¬ 
tioning the portion of the fees retained by the sealer, com¬ 
mence in 1800; and these accounts show, thiM^the 2d. was, 
above twenty years ago, received upon a remission and 
upon an excomnmiiication, for the sealer, beyond the Is. id. 
received for the judge ; and the lists of 1772 and 1800 both 
specify.the same sum. We think, tliat l«. 5d. may properly 
be received in future. 

Absolution, return to a requisition, and relaxation, are 
occasions entirely omitted in the presentment; the two 
first must be of very rare occurrence; for no trace is to be 
found of an absolution in the accounts before referred to, 
ai:d no trace of a return to a requisition is, as it appears to 
us, to be found there until the year 1816. The fees now 
claimed, on these two occasions, are the same as mention¬ 
ed in the lists of 1772 and 1800. The fee for ». relaxation 
is contained in the same lists; and it appears by the 
accounts, that the occasion has occurred, and that the 
sum mentioned above was received, in conformity to the 
lists. 

The statute 53 Geo. 5. c. 127., directs that excommuni¬ 
cation, together with all the proceedings following there¬ 
upon, excepting in certain cases therein mentioned, should 
be discontinued: one of these proceedings was an absolu¬ 
tion The statute has directed a writ of deliverance to be 
issued for the discharge of a party committed to custody for 
contumacy or contempt: this writ passes under the seal of the 
judge. The lists before referred to, of 1772 and 1800, con¬ 
tain a fee of is. 3d. for absolution, and this sum is the lowest 
fee taken for the seal, except in the case of a probate under 
Si. The writ of deliverance has not occurred in this court. 
We are of opinion that 1#. 3d. may be properly taken on 
sealing the same. 

Significavit . - - - - - - 

ISealii^ a process - - - 

An exemplification - . . _ 

The fee mentioneil above, lor a significavit, is of the 
same amount as the fee mcntioiv'd in the presentment. It 
is an occasion of rare occurrence in this court; and in con¬ 
sequence, probably, of its unfrequency, a mistake was made 
in the amount of the fee received:—one shilling and three- 
. pence was taken. In the Prerogative C'oiirt, where the 
proceeding occurs more fi*equently, the fee for the seal of 
‘ a significavit appears always to hxive been is. 2d. ; and we 
are of opinion, that Is. 2d. may properly be received for 
it in future in this court. 

The occasion which is described as sealing a process, is the 
scaling a transcript of the proceedings, in order that it may 
be transmitted to a superior court upon an appeal. The 
fee is of the same amount as mentioned in tne present- 


{ Total. 

1 - 

\ £ s. d. 


t 

j 


■ i 

I 

I 

1 f 

I I 


I O 7 2 i 

|0 7 2j 

^ O 7 2 


i 

i 

1 

I 


Judge. 

' £ $. d. 

I 


I 

i 


O G 8 
0 6 8 
0 6 8 





iFWS, 

*' I Total, j Judge. 

J0. s. d. £, t. d. 

went, and appears, so far as we have any evidence upon the [ 
subject, to nave been uniformly received. j 

I’he fee above stated, for an exemplification, is the fee 
mentioned in the presentment in respect of that occasion. 

No instance of it has occurred in the time of the present 
sealer, who has been in office since May 18H. 

Decree by letters of request - - - » - O13;0Il 

Decree with intimation, by letters of request - •.OS6032 

Suspension - - - - - - - 01^012 

The two first of these occasions arc not mentioned in the j 
presentment of 1734. They were probably omitted by 
inadvertence, owing to the infrequency of the*proceedings ' 
at that time. We have satisfactory evidence, from the ' 
list of 1772, before mentioned, that the two first of these 
sums W'erc understood by the officers, at that time, to 
be the amount receivable in respect of the seal on these 
occasions. We apprehend the fees above stated to be the 
proper fees. ' 

A suspension is not mentioned in the presentment. There ; 
has been one instance of it in the time of the present sealer, j ’ 

An instance of it occurred in 1773, as appears by an ac- i 
count of the judge’s fees re<S;ived in that year for the seal. 

That account contained the sums paid over to the judge ' 
on the seal, but did not mention the part which the sealer 
was permitted to retain. The sum mentioned for the judge 
is 1 j 5. Id. In all other cases, where Is. Id. is received for • 
the judge, the whole fee is Is. 3d., and 2d. is the portion • 
allowed tt) the sealer. We are of opinion, that is. 3d. may ; 
properly be received in future. i 

For the admission of every advocate or proctor - •• - j -- 110 

For articles between proctors and their clerks, or others for them, j 

presented to tl>e judge, and allowed and ordered to be en- < 

tered, and for their being endorsed by the judge - - I — 110 

These fees are mentioned in the presentment. 

For accepting letters of request - - - ■ — ;0106 

The occasion of tliis fee is not mentioned in the pre¬ 
sentment, but we have satisfactory evidence, that the fee ' I 

was received so long ago as the year 1794. j j 

Although the judge of tliis court holds a high rank, his emoluments 
are very trifling. In 1798 they were returned to the House of Commons^ 
as averaging annually 10/. 12s. Hd. It is not believed there has been any 
material increase. 

2.— Registrar of the Arches 
, Has no salary. 

Fees taken. Fees recommended to be ^owed. 

£. Sm d. £, <1, d, 

020 - - -018 
O 2 0 If taken out at a subse¬ 
quent time to the in¬ 
hibition and citation o I 8 
If at the samefltae, no 
fee for tbff monition. - 


For signing every inhibition and citation 
.. . . ■ monition for process 
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Fkbs taken. i Fees recouimended to be allowed. 


For signing every otiicr monition 

'£. 

s. 

d. 


£. 

s. 

d. 

0 

2 

0 

_ ra 

- 0 

2 

0 

T"--decree for answers - 

0 

2 

0 

• 

- D 

2 

0 

—-compulsory 

0 

2 

0 

- 

- 0 

2 

0 

' remission . - - 

0 

2 

0 

- 

- 0 

2 

0 

- --relaxation . - - 

0 

2 

0 

• 

- 0 

2 

0 

--ilccrce in virtue of letters of 








request - . - 

o 

2 

0 


- 0 

2 

0 

-■ significavit - - - 

0 

6 

8 

• • 

- 0 

6 

8 




< 

Writ of deliverance 

- 0 

6 

8 

— -excommunication - 

o 

tj 

0 

- 

- 0 

2 

0 


For every commission for the examination i Excepting commissions 

of witnesses; or for taking answers, or I to swear executors or 

for any other purpose - - O 1.7 4 j administrators - 0 7 8 

j Commission to swear 

For entering answers to any plea filed; : executors - - 0 3 10 

for the first sheet of paper, containing , Commission to swear 

twelve folios of ninety words, (besides administrators -044 

Ij. to the judge) - - -0361 - - -0 3 6 

For every succeeding sheet - -02 6 i - - -020 

Copy of answers; for the first sheet, con¬ 
taining twelve folios - - - o .7 6 - - -036 

For every succeeding sheet - -0 2 6 - - - 0 20 

For registering every extended act on i 

a regular court-tlay - - - 0 041 - - -004 

For rt^istcring every such act on a bye- [ 

day - - - - -oioi - - -0 10 

For registering every act before the judge 

or his surrogate at chambers - 0 i o - - - o l O 

For attendance before a judge or iiis 
surrogate, at chambers in Doctors* 

Commons - - - -0,7 6 * - -0.7 6 

Attendance with a sur¬ 
rogate out of Doctors’ 
j Commons, but within 

For every sentence or interlocutory de- i two miles thereof - l 1 o 

cree, (besides 10.S. to the judge, and l.T. Beyond two miles -220 

to the apfniritor) - - -1.7 4 i - - -124 

For office eop 3 ' of every sentence or ii lcr- ' j 

locutory decree - - -^oosj - - -068 

For office copy of tiny other order or j 

decree - - - - l .7 4 j - - -034 

Attendance with papers in any one cansc 
in any of the courts of law or cqu’i. , 

or in the court delegates - -lOO - - -loo 

Subsequent attendance therewith in titc • 

same cause, in the same term -OlOO - - -0 10 0 

Attendance therewith at the assizes, for 

each day’s attendance - -lOO - - -lOO 

For each mile to the plate where the 
attendance is given (for travelling ex¬ 
penses) - -01,7 - - -013 

Attendance on on extra court-day on 
the hearing of a cause, or upon any de- 


jFfenf.’ 


873# 


Fees taken. 

-- - - 

bate by counsel of an allegation or 
other matter - - - O 

Kegistering any original plea, or exhibits 
annexed to such plea, directed to be 
delivered out of the registrj' to annex 
to any coniinission; 

If of live folios of ninety words 
each, or under - - - o 

If exceeding five folios, per folio - o 

Collating and notarially attesting the same, 
where the ori^nals are deliveretl out - o 


For every receipt for such pleas or exhibits o 
For the admission of every advocate - 1 

«'' — . .of every proctor - 1 

For registering the articles of agreeineiit 
between any jiroctor and a clerk in¬ 
tended to be admitted a proctos', anti 
for attending the judge tliereon - o 


in all causes appealed to this court, the re¬ 
gister of the court appealed Iroin, trans- 
mils the whole proceedings, for which 
he is allowed -Id. per folio of ninety 
words, ()S. »il. for signing, and 7s. ‘2d. for 
tlic seal; and the proctor lor the appel¬ 
lant pays to the register of the Arches 
one-fourth, ami the proctor for tlie 
respondent pays the register onc-thinl 
of the sum allowed for the whole pro¬ 
cess, for the use of the same. 


When causes are appealed from the Arches 
to the High Court of Delegates, the 
whole of the proceedings arc in like 
manner transmitted to that court, and 
the register of the Arches is allowed 
per folio of ninety words - - O 

And for signing the same - - O 

(besides 7s. ‘2d. to the judge for the seal.) 

T .•> 


Fees recommended to be allowed. 
s. d. £, t. d, 

• f 

13 4 , For the first day - o 13 4 

Every other day -068 


“ -1 I - - -054 

0 8 - - - 0 0 8 

•l 

(i8; - - -050 

i llcccipt for one or more 
, picas or exhibits, deli¬ 
vered out at the same 
1 8 ! time to the same party O I 8 

10; - - - 1 l o 

1 0 I - - - 1 I O 


10 « - - - 0 10 6 

In causesappcalcd to this 
court, the proctor for 
the appellant (if he 
uses the process) to 
pay onc-tburth, and 
I he proctor for the 
respondent (if he uses 
the process) to jiuy 
one-third of the sum 
allowed for the whole 
process (viz. l.j.y. 4d. if 
I iiotexceeiliiigfortyfo- 
lios of one hundred and 
twelve words each, and 
4d. per folio if cxcced- 
iiigthat length, besides 
• - 7a-. 2d. for the seal, and 

the cost of binding.) 

In causes appealed from 
this court, the register 
i to receive for transmit¬ 

ting the proceedings; 

Ifnot exceeding forty ' * 

folios of one hun- 
ilrcd and twelve 
words each - 0 15' 4 

If exceeding that 
! length, per folio of 

i one hundred and 

o 1 twelve words each- 0 0 4 

(} H ! (besides 7s. 2d. to the 
- ! judge, for the seal.) 


278 ^ 


jTeeff. 


FEUii taken. 


£. s. 

(For filing every libel, allegation, or othea 
plea - - - - 0 2 

For filing every exhibit annexed to such 
libel, allegation, or other plea • <01 

For filing any inhibition, decree, or other 

inetruinent, returned into the court -02 


For the examination (not by comniissiciu) 
of every witness on interrogatories 


Copy of depositions (not taken by com- 
mission) l«. for the judge in respect of 
each witness whose deposition is copied 


0 

o 


0 


o o 


O 15 


For registering every act of guardianship 
For attested copy thereof 
For poundage of money brought into 
court, on paying it out, in the pound - 
For drawing and engrossing every bond 
given on paying money out of court - 
For drawing and registering two receipts 
for the same - - - - 

For evei’y caveat . - . 

For every search . _ - 

For registering each proctor’s annual cer- 
' tificatc - - - - o J 

For the examination (not by commission) 

of every witness on any pica - -02 


o 

o 

0 


3 

1 

1 


d. 

0 

o 

0 


For drawing and engrossing every bond , 

given in causes of divorce, or of pro¬ 
moting the office of the judge, or any 
other bond taken under the direction 
of tile court (excepting such for which 
some other fee is particularly mentioned) o a b 


o i 3 


o 

8 

a 

4 

4 

o 

0 

0 

6 


Fs£ 9 recommended to be allowed. 


r. dp 

*r 

0 e 0 


For filing every proxy, 
letter of attorney, affi¬ 
davit, appeal, 1 et ters of 
request, and other in¬ 
strument on which the 
register has no other 
fee - 


1 Drawing and engrossing 
administration bond - 


2 

6 


O 

8 


0 3 4 
0 2 0 
0 3 4 


O O 
O 13 


O 3 
O 1 
O 1 


2 

4 

4 

O 

p 

O 


O 2 5 


Each witness examined 
in chief (not by com¬ 
mission) 

’I'otal to be *. d, 
taken -50 
Examiners - 2 6 

out of the remaining 
2 j. 6d. the register to 
pay to the judge U. 
for the first witness, 
and 6d. for any other 
witness. 

Each witness exiimincd 
on intcrrogatorie8(not 
by commission) 

Total to be s. d. 

taken - 2 8 
Examiners - 1 3 

- O 1 3 

out of the remaining 
U. 3d. the register to 
pay to the judge l«. 
for each set of interro¬ 
gatories. 

For the register, without 
any fee to the judge- o 1 o 



JFaff.' 


Fees taken. FIss recommended to be allowed. 

______ _ I ___ 

JS’ £• <» rf 

Copy of depositions taken by commis¬ 
sion, each witness whose deposition is 
copied, for the first sheet of twelve folios 

of ninety words (including is. for the (widiout any fee to the 

judge) - - - - 0 *3 6 I judge) - - 0 B 0> 

And for every succeeding sheet -026: - - -020 

On taxing bills of costs, a fee from each 

proctor, who attends the taxation, vary- , . 

ing according to the length of the bill — j Taxing every bill of 

costs, where one party 
only attends >034 

Where both parties at¬ 
tend, from each side -034 
ff a bill of costs exceed 
five folios, of ninety 
words each (each fi¬ 
gure reckoned as a 
word,) for every folio 
after the first five (in' 

: addition to the fees 

' above-mentioned) -006 
* i Where both parties at¬ 

tend, u moiety of this 
fee to be paid by each 
' side. 

On the grant of a probate - -024i - - -024 

Signing the same - -026 | - - -026 

i 

For registering every will, per folio of l 

ninety words - - -008; - - -008 

Copy of a will, or part 

For office copy of a will, or part of a will, ot a will, per folio of 

per folio of ninety words - - 0 0 8 ninety words -008 

If under six folios, of 

If under three folios, of ninety words each 0 3 4 ninety words each -034 

Office copy of any record, for which no 

other fee is mentioned, per folio of I 

ninety words - - -oosj - - -008 

On the grant of au administration -048 
Signing same - - - O 6‘ 8 

For copy of every affidavit as to property, * 
made previous to a probate or adininis- • 
tratioii, and filing the same, the original 
being transmitted to the Stamp Office 0 3 6 

For copy of every will proved, made for 
the Stamp Office, per folio - -006 

(paid by the Stamp Office) 

For an abstract of every ailministration 
granted, made for the Stamp Office -034 
(paid by the Stamp Office.) 

In addition to the fees before mentioned, the clerk of the register has 
received for his own use, a small gratuity of no 6xed ainoutit, whe% 
instruments or copies have been prepared with expedition. 

Wc recommend that no gratuities he received by tlie clerk in future. ■ 

X 4 


- 0 5 8 

-068 

-036 

-006 

-034 
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JFeas. 


Fees taken. | Fees recommended to be allowed. 


8. d. 

On the admission of an advocate or 
proctor - - - -220 

On the death of every advocate orproctor, 

his gown - - - or 1 o 0 


I 


£. t. d, 

2 2 0 

On tlie death of every 
advocate, his robes, or 2 0 0 
On the death of eveiy 
proctor his gown 

i.and hood, or - 1 0 0 


6,-—Judge of the lirerogative Court of Canterbury^ 

Is appointed by the Archbishop of Canterbury by letters patent, and 

holds his office for life. 


Has no salary. His emoluments are derived from fees only, which are 
received for him either by the Registers of the court or by the Sealer. 

£. s. d. 

For every interlocutory decree, where the effects are of the value of 2o/. or 

upwards - - - - - - -100 

For every sentence, where the effects are of the value of 20/, or upwards - i o o 
For every interlocutory decree, or sentence, where the effects are under the 
' value of 20/. - - - - - - - -0 10 0 

For the first witness examined in chief (not by commission,) - - - 0 I o 

For every other witness so examined - - - - • -006 

For the first witness examined (not by commission) on every set of inter¬ 
rogatories • - - - - - - - -010 

For everj^crsonal answer - - - - - - -oio 

These fees are received by the registers for the judge. 'I’hcy are men¬ 
tioned to be received for the judge in the presentment of 1TM, excepting 
that the presentment contains the fee of 1/. for every interlocutory 
decree or sentence, without noticing any diminution on account of the 
eficcts being under the value of 20/. 

Commission or requisition to swear executors or administrators. 

When the effects are under 5/. - - - - - -010 

When the effects are 5/. and under 6/. - - - - -016 

When the effects are 6/. and under 20/ '- - - - - O 1 11 

When they are 20/. or above - - - - -03 lo 

These fees, and those subsequently mentioned, are received for the 
judge by the sealer, fn the presentment of 1734, 4</. is mentioned 

as paid to the judge, and 6d. to the sealer, (making together 3«. lOd.) 
for every commission to swear exc...itors or administrators. The fees 
do not appear t.j have been less where the effects were of small value. 

The fees above mentioned are the whole now received upon these 
occasions for the seal. Whore the effects therefore are 20/. or above, 

' the fee is the same as was pa'U by the parties in l 7.34. Where the 
effects are of less value, the parties pay less than they did at that time. 

I'hc presentment contains the same fee for a requisition as for a 
commission, but the requisition is there denominated a commission out of 
the province. 

j^pedal commission or requisition - - - - - -07 5f 

* All commissions and requisitions arc deemed special, except such as 
are to swear executors or administrators, before probate or administration 
granted. For the same description of commissions and requisitions as 



■ iFees.' 


£. t, d. 

are now denominated special, it appears from the {n’esentment of 1734, 
tliat 6«. 8d. was paid to the judge, and 6d. retained by the sealer. The 
fee paid by the suitor is at this day the same, namely, Is. Hd .; but the 
whole is received by the judge, and nothing by the spmer. 

Probate, where an executor is sworn by commission, and the effects arc 

under 5l. - - - - - - - -Olo 

Probate, where an executor is sworn by commission, and the effects are St. 

and under 6/, - - - - - • - >0.16 

Upon the first of these occasions, the fee is the same as contained in 
the presentment. * 

Upon the second of these occasions, more is now taken than was 
taken at the date of that instrument. The sum then taken for the 
judge was is. 3d., and the sum taken for the use of the scaler Id., making 
in the whole is. 4d. only. The present usage seems to have arisen 
from a notion, that the fees payable when the effects were of this ' 
amount, were the half of what was payable when the amount was 
greater, this being the proportion the sums now taken bear to each 
other. This conjecture is confirmed by a circumstance arising on the 
occasion mentioned below, where 2d. less is taken than is stated in the 
presentment, upon the same amount of effects, which diminution brings 
the sum taken exactly to half of what is received, where the effects are 
of larger value. Wc believe the occasion to which these observations 
apply to be of extremely rare occurrence, if in truth it ever occurs 
at all. • 

Probate, where an executor is swoni by commission, and the effects arc 6/. or 
above - - - - - - - - -03 0{ 

Administration, where the administrator is sworn by coimnission, aud the . 

effects are under 5l. - - - - - - - 0 1 0, 

Administration, where the administrator is sworn by commission, aud the 

effects are 5l. and under 6l. - - - - - -OIC 

Upon the two first of these occasions, the fees arc the same as nicn- 
tioncil in the presentment. 

Upon the last occasion, 2d. less is taken than was taken at the time 
of the presentment, it appearing from that instrument, that the sum 
then taken was U. 3d. for the judge, and .5d. for the scaler, making in 
the whole 1«. 8d. The diminution of 2d. on this occasion reduces the 
fee to half of what is taken where the effects arc b7. and less than 401. 
according to the preceding observation. 

Administration, where the administrator is sworn by commission, and the effects 
are 6l. and under 40/. - - - - - - -OSO 

Administration, where the administrator is sworn by commission, and the effects 
are 40/. or above - - - - - - - -076 

Probate, where the executors are sworn without commission, and the effects 
arc under St. - - - - - - - -010 

Probate, where the executors arc sworn without commission, and the effects ^ 

are 5/, and under 6 /. - - - - - - -ois 

Probate, where the executors arc sworn without commission, and the effects 
are 6/. or above - - - • - - • -034. 

Administration, where the administrator is sworn without commission, and the 
effects are under St. - - - - - - -Oio, 

Administration, where the administrator is sworn without commission, and the 
effects are 5l. and under 6/. - • • - - -013 

Administration, where the administrator is sworn without commission, and the 
effects are 6/. and under 40/. - • • • - -034^. 

Administration, where the administrator is sworn without commission, and the 
effects are 40l. oe above - - - - - - -071^ 

In all these cases, the same fees arc paid by the suitor as ace men- 
tioned in the presentment of 175 4, to have been then payable. The only 



vfam 


Sfm. 


difference is, tlwt at that time port was paid over to tlie judge, and part 
retained by the sealer, and now the whole is received for the judge, and 
nothing retained by the scaler. 

Commission to swear executory or administrators, probate, or administration, 
the effects being King’s navy pay or prize money, and being 20/. and 
under 40/. - - •> - 

GonUnission to swear executors or administrators, probate, or administration, 
the effects being King’s navy pay or |»rize uionu}', and being 40/. and under 60/. 
Commission to swear executors or administrators, probate, or administration, 
the effects being King’s navy pay cii‘ prize moi]ey, and being 6o/. ami 
under lOO/. - - - - 

The occasions last described are provided for by the statute 55 Geo.5. 
c. 60. intituled, “ .\n act to repeal several acts relating to the exe¬ 
cution of letters of attorney and wills of [letty officers, seamen, and 
marines, in His Majesty’s navy, and to make new provisions respecting 
the same.” The act docs not state the amount of the fees to be paid 
to the particular officers of the ecclesiastical court where the will may 
be proved, or the administration granted; but it specifics and limits the 
sum total which shall be charged to the party fur the probate or 
administration. The amount, therefore, of the tecs paiil to the officers 
of the court, on the respective steps of the [iroceeding is more a 
question between the officer and the proctor, than between the officer 
and the party. 

At the time of the prcscntincnt of 17.34, the widow and children of 
a seaman, dying in the King’s service, proving his will, or taking 
administration to him, were exempted Iroin paying any fees to the 
judge on the proliate or administration; but this cxcinjitiou was con¬ 
fined to cases in which the effects were sworn under 20/. Upon all 
otlier occasions, it appears to ns, that the same fees were receivable as 
were taken upon probates or ailministrations granted of the effects of 
every other class of persons. The present paymems are a great 
diminution of the charge in 175t. Nothing is received where the 
effects are under 20/. Where the effects are lOO/. or above, \vc con¬ 
ceive the usual fees to he payable. 

Citation - - - - - 

rmnsmission of proceedings in the court of delegates on appeal 

Decree 

Significavit 

Monition - - - 

The four first of these fees arc mentioned in the presentment. 

It appears from that docum nt, that the fee received at that time 
for a munition, except where it was a monition sub()(ena cxcoinmiini- 
cationis, was 4rf. and not 8d. In t.he case last nientioncd 8d. was then re¬ 
ceived. The sum of v,d. was received for every munition, by the pre¬ 
decessor of the present sealer (which predecessor lu'id the office fnnn 
1768,) and has been received da. mg the whole time of the present 
sealer, who was appointed in I7yc. 

The fee has not been paid over to the judge, Ixii has, as far as we can 
trace, been permitted by him to be reiuined by the sealer, and during 
the whole time of the present scaler it has been alloc'ed by him to his 
clerk. We are of opinion, that no more than Ad. should in future be 
taken for a monition. The monition subpoena cxcommunicationis is 
not now in use. 

Glbrnpulsorv - 

Inis fee is mentioned in the presentment. 

BbceDlplification 

At and before the period of 1734, we apprehend that, upon this 
' od»sion, the sum of 6«. sd. was received for the judge, mid If. 2d. for 



£. t. d. 


iFerS. 


the sealer, making in all 7*. lO/A At that time, an objection was made 
by the jury to the 1«. 2d. the amount paid to the sealer, and it was 
stated, tnat 6d. only was payable to him. The sums of Cs. 8d. and 6d. 
make together 7s. 2d., the whole amount now received, or which has 
been received since the year 17«8, and prulmbly since the time of the 
presentment in 1734. 

Writ of deliverance - - - - - - - > O O.. 4' 

The writ of deliverance originated in the provisions of the statute 
S3 Geo.3. c, 127. intituled “ An act for the better regulation of eccle¬ 
siastical courts in England, and for the^ord easy recovery of church 
rates and tithes.” This act directs, thm excommunications, together 
with all the proceedings following thereupon, shall in all cases (except 
those in the act specified) be discontinued. Where the excommunication 
is abolished, and the course of punishment prescribed by the act is 
followed, the mode by which the party is discharged is by this writ 
of deliverance. It passes under the seal, and 4d. is the smallest sum 
taken upon any occasion for the seal. We apprehend, that the 
alteration made by the act has diminished the emolument of the seal 
upon such occasions. 


7 . — Registers of the Prerogative Court. 


Fli;s taken. 


Ks rccoinmen<ipd to be allowed. 


By the Entering Clerk, for the use of 
the Registers and Deputies: 

Administration, and administration with 
will annexed, when the party is sworn 
without commission; 

If the deceased’s / 
goods arc under ) 


d!. s. d. 


d. s. d. 


• - 5l. 

- 

o 

1 

o 

- 

- 

- 

o 

1 0 

C/. 

- 

0 

1 

0 



a. 

0 

1 o 

20/. 


() 

c> 

It) 

* 

• 

. 

0 

3 .10: 

10/. 


0 


lO 

. 



0 

2 U)E< 

if 40/. 

or above - 

o 


•S 

- 

- 

- 

0 

6 8^ 


Administration, and administration with 
will annexed, vvhen the party is sworn 
by commission, the same fees, besi>!es 
the fee for the coinmissioit 
Probate, when the party is sworn with¬ 
out commission, > under St. 

-- (5/^ 

- if Ql. or above 

Probate, when the party is sworn by 
commission, the same fees, besides the 
fee for the commission 
C/Ominission for administration, under M. 
el. or 20/. . _ - - 

—- - if 20/. or above 

Commission for proltate, under 5/. 6/. or 
20 /. ----- 

-if 20/. or above 

Requisition for probate or administration, 
under 51. 6/. or 20/. - _ - 

■ _ if 20/. or above 

All duplicates or tripUcAtes 


as taken. 


0 .1 O 

O I 0 

0 2 n 


— as taken. 

0 10 
o 2 <> ; 

o 1 o ! 

O 2 0 

0 10 
0 2 0 ! 

0 I o j - 


0 1 0 
o 1 5 
0 2 6 


O. 1 O' 
O S ,o 

V 

Q 1 0 

0 , 

.0 3 0 , 

0 1 o 
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jfm. 


Fess taken. 


Fees recommended to be allowed. 


£. s. d .! 


£. «. d. 


Administrations and Probates: 


King’s navy pay or prize money, 

: under 20l. no charge - . 

under 401. - - - o o 

under iSOl. - - -01 

under lool. - - -i o l 

Registering wills, if three folios (of' 
ninety words each) or under - -02 

■ ■ if above three folios, per folio O O 

Signing exemplification - ' - O 10 

Exemplifying the form of probate or ad- 
ministration - - -01 

Engrossing exemplification, per folio, in¬ 
cluding parchment - - o o 

Engrossing a will in case of a duplicate 
probate, litigated probate, or second 
grant, per folio of ninety words, in- 
^ eluding parchment - - - o o 


6 

o 

8 

3 
8 

4 


no charge. 



o 


8 


8 


0 0 6 
O I O 
O 1 8 

O 2 5 

0 0 8 
O 10 4 

0 10 

0 0 8 


O O S 


Filing affidavits transmitted to the Le¬ 
gacy Department of the Stamp Office: 

King’s Navy Pay or Prize Money: 
Probates or administrations, under 20/. 

r -. . 20/. or above 

Other grants under 100/. 

- - 100/. or above 

Copies of wills for the Stamp Office, per 
tolio (paid by the Stamp Office) 
Abstracts of administration acts for the 
Stamp Office, each, (paid by the Stamp 
Office) . - - - 

Filing acts, if extended, on a r^ularcourt- 
. day 

—— on any other court-day, or before 
a surrogate - - 

Filing act of renunciation 
r- . guardianship 

- . retractation 

Filing grant - - - - 

Drawing and engrossing articles entered 
into by administrators, to pay creditors 
pro rat4 - - 

Drawing and engrosvdng the bond for the 
performance of the articles - 
Signing monition . - - 

tiling act to lead the same 


o 1 
o 3 
o 5 

o o 


O 3 

0 0 

O 1 
O 2 
6 2 
0 2 
b 1 


O 6 

0 3 

0 2 
O 1 


EBgning compulsory r “ 

Flung act to lead the same, on a regular 

court-day . - - - 

.. - on any other court-day, or be- 

fbr« a furrogate . . - 


o 

o 


2 

o 

X 


0 

o 

6 


no charge. 


4 

4 


o 

o 

o 

o 

o 


8 



0 


0 


On a regular court-day 
On any other court-day 
or before a surrogate 


4 

0 


0 10 
0 2 0 
0 3 6 

0 0 6 


0 3 4 

0 0 4 

O 1 O 
0 2 0 
0 2 0 
0 2 0 
0 1 0 


0 6 8 

0 3 4 

0 2 0 
0 0 4 

0 1 O 

0 8 0 

O 0 ' 4 

O 


0 


1 O 



Fees taken. 


JFt€& 

i Fees recommended to be allowed. 


Signing decree for answers 
Piling act, same as compulsory 


Signing decrees, for which no other fee 
is specified - . - . 


Filing act to lead the same 

Signing significavit 

Filing act, same as compulsory - 

Writ of deliverance 

Act, as above ... 

Special commission 

Act, as above ... 

Special requisition 

Act, as above - - . 


£. S. d. ■ ^ m J 

0 2 0 - £• s. d. 

^ ^ " ■ “020 
Filing act to lead the 
same, on a regular H 

— , court-day - - O o 4 

-on any other court- - 

!. day, or before a sur- 

/ j " - O 1 0 

, Signing decrees, for 

! which no other fee is 
specified - if with- 

0 3 o*; out intimation -020 

I ——;;---if with j 

I intimation - - 0 a 0 

j t iling act to lead decree 
j in either case, on a 

o I O I regular court-day - o O 4 

I -on any other court- 

' day, or before a sur- 
I rogate . - o 1 o 

° ® ! .vp ■ “ - 0 6 8 

riling act on a regular 
—■ I court-day - - 0 0 4 ' 

I ■ on any other court- 
j day, or before a sur- 
I rogate . -010 

- « -0^8 

' h iling act, if on a regular 


-020 


- 0 a 0 


-004 


O 1 0 

0 6 8 


-004 


0 6 8 


court-day 

-on any other court- 

day, or before a sur¬ 
rogate 


O 0 4 


0 1 O 

0 6 8 


0 7 8 1 


! “ -068 

I biling act, If on a regular 
j court-day . - O O 4 

j -on any other court- 

I day, or before a sur- 
! rogate - - o i 


! Filing act, if on a regular 
court-day 


0 10, 
0 7 8 


Entering answers (besides l^d. per folio 
to the clerk, for writing): 

First sheet of twenty-four folios, of 
ninety words each - - -036 


Every sheet of twenty-four folios, after 
the first - - . - 


0 1 0 


on any other court- 
day, or before a sur- 
rogate 


Entering answers: 

First sheet of twenty- 
four folios, of ninety 
words each > 

Every sheet of twenty- 
four folios, after the 
first 


- 0 0 4 , 


o I o, 


0 3 < 


- 0*0 






jFeeis. 


m 9 q 


Fees taken. 


Copy of answers (besides 1 per folio 
to the clerk, for writing): 

First sheet of twelve folios 

Eveiy sheet of twelvefolios, after the first 
Depositions taken without com> s. ^ 
mission, each witness in chief 

Total -50 
Examiners - - - 2 6 


, out of the remaining 2s. Gd. the re¬ 
gisters pay'to the judge Is. for the 
first witness, and Gd. for every other 
witness. 

Each witness examined without s, d. 
commission or interrogatories 

Total - 2 6 
Examiners - - - i ,5 


St d. 

0 3 6 

O 1 O 

t 

0 2 6 


Fees recommended to be allowed. 


£. d. 

‘ Copy of answers: 

First sheet of twelve 
folios - - 0 3 6 

Every sheet of twelve 

folios, after the first 0 2 0 


- 0 2 .6 


O 1 .3 


out of the remaining ir. srf. the re¬ 
gisters pay to the judge Ir. for the 
first witness on every set. 

Copy of depositions taken without com¬ 
mission, each witness whose deposition 
is copied - - - -010 

Copy of depositions taken by commission 
(besides l^d. per folio to the clerk for 
writing): 

Each sheet of twelve folios, of ninety 

words each - - - - O 1 o 

Each witness, whose deposition is 
copied - - - o 1 o 

Coiw of exhibit or script: 

If of six folios, (of ninety words each) 

or under - - - - O .7 6 

If exceeding six folios, per folio - o O a 

Fac-simile copies, per folio, more - b O 1 

Collating ttie same, when the crl- 

ginals are delivered out - - 6 6 8 


Receipt - - - -018 

Copy of every act entered on admi- 
' nistration or probate passed the seal, 

. in custody of the registers - - 0 2 6 

Ck^y of administration bond in custody 
-of the registers - - - 0 3 4 

Co(W of every will or cfaUse in custody 
m the registers, not exceeding six folios 
of ninety words - - -034 


- O I .3 


O 1 o 


Copy of depositions taken 
by commission: 

Each sheet of twelve 
folios, of ninety words 
each 

Each witness, whose de¬ 
position is copied 


O 

O 


2 

1 


O 

O 


-036 
-008 
- O O 1 


Receipt for one or more 
exhibits or scripts de¬ 
livered out at the 
same time to the same 
party 


0 5 0 


-018 

- 0 2 6 
-034 

-054 




> - A 

Copy of every will or clause, in custody 
of the renters, if exceeding six folios 
of ninety words, per folio • - o o 

Copy of interlocutory or sentence act -06 
Copy of any other act of court -03 

Attendance before a surrogate in Doctors* 
Commons to swear an executor or 
administrator, or upon counsel with 
exhibits - - - -OS 

Attendance before a surrogate in Doctors’ 
Commons, on any other occasion - O 3 
Act - - - • - -01 

Attendance before a surrogate out of 
Doctors* Commons, usually - - 1 1 

Attendance witl> papers in any of the 
courts of law or equity, or in the 
court of delegates - - -10 

•Subsequent attendance therewith, in the 
same term - - - - o 10 


£ s, d. 


Within two miles of 
Doctors* Commons - 
Beyond two miles 


For messenger attending in the country, 
as at the assizes, with wills or other 
original documents in the custody of 
the registers, and for subpoena, if 
served, same as record keeper 


Attendance on extra court days, on hear* 
ing of causes, allegations or petitions, 
first day - - - -0 13 

Every extra day after the first -06 
Receipt for p^ers decreed to be de¬ 
livered out of court - - - 0 1 


On taxing bills of costs, if short • 
Or according to length 


same as record keeper. 
(Stated in note under 
that ofncer.)> 


O 15 4 

0 6 8 


8 - - - - 0 1 
Taxing every bill of costs, 
where one party only 
4 attends - -05 

* 

Where both parties at¬ 
tend, from each side -05 
If a bill of costs exceeds 
five folios of ninety 
words each (each 
figure reckoned as a 
word,) for evetj folio 
after the first five (in 
addition to the fees 
above mentioned) • o o 
Where both parties at- 
ten(^ a moiety of this 
fee to be paid by each 
side. 


VoL. 11 . 


U 




873 4 - 


jFeeiS. 


Fbbs taken. 


Pees recommended to be allowed. 


£ 


d. 


St dt 


Judge 


Sentence lee - 
Judge - 
Apparitor 





£ 

s. 

d. 

- 


- 

i 

7 

8 

£ 

s. 

dt 




1 

o 

o 




0 

1 

0 




—— 



1 

I 

o 



„ 

1 

8 


1 

0 

o 




0 

1 

0 







1 

t 

O 


o « 8 


o 


- (> o 


O 7 !-■ 


Where the effects arc under the value of 
20/. lialf fees only are taken on inter¬ 
locutory or sentence - - - - 

Transmitting coj)ics of proceedings to 
the court of delegates, including ex¬ 
pense of paper and binding, and a fee 
of 7s. ‘2d. for the judge’s seal, per folio 
of one hundred and twelve words - o o 


as taken. 

exclusive of the fee of 
7s. 2d. for the judge’s 
seal, pc'i* folio of oin* 
hundred and twelve 
w'ordn ' ~ O 


() 


By the Recohd Keepcii for the use of the Re¬ 
gisters and Deputies. 

Every search for will or administration, if A* s. d. 
no copy or extract bespoke, (if lK's[)oke, 
no charge for search - - - o I o 

Inspecting registered copy of more willh 
or documents than two, (tor other 
purpose than seeing^ if it be what is 
sought for) every tliird document (paid 
to the clerk) - - - - o i o 

Search for original inventory, bond, ex¬ 
hibit or other document - - (> 1 O 

Copy or extract of will or administration 

Irand (if under six folios of ninety 

words eswh) - - - - o .7 4 

If six folios or more, per tofu) of 

ninety words - - - o o s 

Copies of answers, de[)ositions, iiitcrro- 
gatories, acts of court (not inclndin!:, 
probate or adtninislralion acts), inven¬ 
tories, affidavits or extr.icts from Jiny 
of these, when <‘.u!.ses are <ivcr, if u dcr 
six folios ' <" - - o 4 

If six folios or more, per folio - o o a 

(vopy of every [irobate act, or a<lmini- 

stratiun act - - - . o 2 t; 

Collating a probate, or copy, left in tlie 

absence of the original - - o t; 8 


iiu biding the fee of 1 s. Hd. 
on a icceipt for the 
same, if given 


O 


o 

o 


o 

o 


o 

o 

o 

o 


I (4 


) o 

I (' 


7 I 


o >, 


5 


4 


O 8 


2 


a U 


Attendance with a will or administration 
act book, or any original document in 
'any court out of Doctors’ Commons, 

■ not in the country - - - i o o 


0 (> 


JFe«0. 


Pees taken. 


£ *• 

Second attendance in the same term - o lo 
On delivering a will or other original 
document out on bond - - l o 

Attendance with a will, or administration 
act book, or any original document in 
the country, as at the assizes - ’ * 

Entry of caveat (excepting bv a proctor i 
for his own interest, for which no fee 
is taken) - - - - o l 


d. 

o 

o 


o 


Fees recommended to be allowed. 


£ t. d. 

- 0 10 . 0 

-10 0 


-10 0 


-010 


9.— Record-Keeper of the Prerogative Court 

Has a salary paid him by the deputy re^psters, and has also emoluments 
from fees, and others from frratuities. 


Attendapee before a surrogate with a will, 
to obtain the oath of an executor 
Copy or extract of will, probate or admi¬ 
nistration act, bond or other d^ument, 
ill the custodj'^ of the Record-Keeper - 
If will of two hundred years ohl and up¬ 
wards, in difficult hand writing, more 
5s. - - nr 


- o g « 


o I o 


o 


- o 


- o 


Fac-simile of a will when rctjuired (besides 
the Is, dhove mentioned) 2s. 6d. - or o 

Showing an original will, bond, or other 
document, after it has been registered - o 
Search for every will or administration 
act, or other document on a holiday - o 
Delivering a will out ol the office on a 
holiday - - - 

Delivering a will or docuinent on a holiday, 
from each party applying, or delivering 
to the same party, more than one will or 
document, each will or docuinent 
Search and finding of an original will, and 
collating an exemplification therewith - o 
Drawing affidavit, when wills or other 
documents are required to be produced 
in the country, as at the assizes or be¬ 
fore commissioners for examining wit¬ 
nesses, exclusive of stamp 
Attendance with the san.e on taking the 
oath before a surrogate, exclusive of 
Is. to the surrogate 

Drawing and engrossing Imnd, on deliver¬ 
ing will out of the registry, including 
stamp-duty ... 


- 1 


Attendances thereon 


1 o 


o 




o 


o 


2 c 


O f>' 8 


O (. 8 


- O 5 O 
t) 2 


Will of two hundred years 
old or upwards, more - 
Fac-simile of a will, if of 
five folios or under (be¬ 
sides the is. above men¬ 
tioned) 

If above five folios 


Exclusive of stam^duty 
Attendance (incluaing at¬ 
testation of bond) 


o is G 

o 1 o 

0 3 6 

u 1 o 
0 2 6 
O 1 o 

0 2 6 

0 6 8 

O ■ 5 8 

O 8 ,4 

O S 4, 



Fees taken. 


jfeeA' 


ggj’Hu 

i,' 


£ d. 

f|For messenger attending in the country, 

^ ^as^ at the as^es, with wills or other 
^ original documents: 

f Fite eveiy thir^>two miles - - i o o 

l^meiy day’s attendance there, excepting 
I the day on which he is appointed to 

attend - - .tioo 

i^^ubpcena, if served on the Record-Keeper, I 
^ ior wills or documents to be attended 
)>' with in the countiy, at the option of 
A. the solicitor - - < - o 10 6 

* If to be attended with in town - -010 

Making copies wiUi unusual expedition, 
from U. to 1/. Is. 


Fees recommended to be allowed. 


£ s. d. 


1 O Q 


Without any charge for 
paper or printing 


10.— Clerks of the Seats in the Prerogative Office* 

There are at the present time four separate seats in the prerogative 
‘ office, exclusive of that which is appropriated to the deputy registers. 

Commission for probate or administration, 

’’, effecto under 5l. ~ - -016 - _ >016 

',>Commiuion for administration, effects 

' 6/., and under 6/. - - -026 - . ~ o 2 a 

;C7ommission for administration, effects 
f 6/., and under 20/., (besides 2d. taken 

at all the s^ts but the Re^sters’ for Without any charge for 

paper and printing - - - o 1 2 paper or printing - O i 2 

If 20/., or above - -024 _ . -024 

Commission for probate, efiects 5/., and 

under 6/. - - - -016 . - -016 

6/., end under 20/., (besides irf. for Without any charge for 

paper and printing) - - o o 1 1 paper or printing - o o 1 1 

20/., or above - - -01 lo - - -Olio 

,puplicate or triplicate commission -016 - - -016 

Requisition for probate or administration 
under St., or 6t., same fee as on com- ^ 

.. inisdon. Same fee as on commission. 

6/., and under 20/L, (more than on * 

commission) .-.oo6 006 

If 20/. or above, (more than on 

commisdon) - - -oio - . -Olo 

JE*robat^ effocts under 5/. -' - 016 - -* -016 

' 5/., and under. 6/. - -oi6 . . -016 

6/., or above - -024 - - -024 

: Duplicate probate - - -016 - - -016' 

Administration,'effects under 5l. -016 - . -016 

y Si. and under 6/. - - -016 - - -oie 

- ’, 6/. and under 20/. - - -050 - - -050 

20/. and under 40^., if administrator 

^ sworn ha London - -050 - . -05o 

^ 20/. and under 40L, if administrator 

' sworn by commission - -o4o - -o5o 


o on 

O 1 10 
0 16 


Same fee as on commission. 




Sfees.. 


Fies taken. 

£ s. d. 

Administration, e&cts 40l., or abov^ if 
sworn in London, including Is. for the 
{)ond - - - -048 

If sworn commisdon - -038 

Duplicate admuiistration - -016 

On entering into a new administration 
bond (too little duty having been paid), | . 

and for noting that additional security I 

has been ^ven, including u. for the 
new bond - - - -030 

Probate or administration under 20^., • 

King’s navy pay or jjrize money - 0 I o 
Limited or special administrations, not by 
commisdon, 20/., or above, for each 
three folios of ninety words; for pre¬ 
paring special bond, and entering, en- 
grossmg, and collating the administra¬ 
tion (iSiove the usual fee on admini¬ 
stration) - - - - o 10 o 

If by commission or requisition, for every 
three folios, including the commisdon 
or requisition, more - - 0 3 4 

Limited or special administrations under 
20L, not by commission, for every three 
folios - - - -034 

If by commission or requisition, for every 
three folios - - -045 

Limited or special probate, not by com¬ 
mission, for every three folios, above 
the usual fee on probates - - o 6 8 

If by commisdon or requidtion, for every 
three folios, includii^ the commission 
or requisition, more - -034 

b'or every blank left in a commisdon or re¬ 
quidtion for probate or administration o i o 
Clause for inventory or other matter in¬ 
serted in a commission or requidtion o i o 
Probate or administration to quakers, be¬ 
sides the usual fees, where the e^ts 
are above 6l. - - -026 

Search in order to the passing of a pro¬ 
bate or administration, where the de¬ 
ceased has been dead seven years - o i o 

b'or every seven years, or lesser number, 
after the first seven, more - . o i o 



,£ $. d.'* 

A ^ 


0 4 8 


- O 3 8i 

- O i 


-030 

-01 o; 


- O 10 o 

. - 0 3 4 

- 0 3 4' 

-045 

-068 

- O 3 4^ 

- 0 1 O 

- 0 1 0 , 

- 0 2 6; 

- o . 

- o, 1 0 ' 




rt « 








# • 

EmdumenU of the Assistant Clerks at the Seats. 

I 

/ We believe the fatuities received at the Roisters’ seat, and at all the 
'other seats, upon ml the business which they transact in common, to be 
the satne; if Uiere are any differences, we consider them as too slight to 
^inerit particular notice. 


., Sh^ng an original will on a holiday r - - - - 

; ^Attrating the execution of an administraVon bond on ^a holiday 
' For every probate, administration, commission, or requisition, each 
For a double probate ....... 

If a blank be left in a commission .or requisition, as for the amount of the 
effects, or the names of parties, or if any alteration be made in it after it is 
prepared, for examining the warrant to lead the instrument, and making it 
conformable ........ 

At the registers' seat, where alone special commissions and requisitions ore 
prepared, there is received for drawing and engrossing such instrument 
For every renunciation of probate-or administration . . . 

When a guardian takes probate or administration, for the commisaon 

. . - for the probate or administration . - . - . 

If quakers are executors or administrators, for drawing the affirmation on a 
commission or requisition ...... 

Special or limited probates, or administrations for dispatch, besides the charge 
for writing, per side of three folios, each folio containing ninety words 
Charge for writing, per side ...... 


£ 

O 

0 

0 

O 


O 

0 

o 

0 


o 

o 


s. 

5 

6 
1 
3 


d. 

C 

8 

O 

O 


- 0 1 O 


S 

1 

1 

1 


o 

o 

o 

o 


-010 


o 

o 


The following sums have likewise been received by the assistant clerks 
at all the seats but the registers’, in respect of searches in the calendar: — 

For search previous to a grant, where the deceased has been dead above three 
years - - - - - - - - -oio 

For any number of years after the first three, not exceeding five years more - o 1 (> 

Excepting that for seven and eight years ir. 6d. has been taken, and for nine 
'and ten years, 24 . 

At the registers’ seat the sums on these searches have been thus 
received; — 

> <• 

For every search previous to a grant, where the deceased has been dead above 

thre(^ and not exceeding six y(»us - - - *010 

For seven yearn, is. for eight yearn, by one assistant clerk at that seat, ir. 6 d. 
and by the other, 2m, 

ffexce^ing eight years - - - - - - -020 

For eveiy five years more than eighty is., and 6 d. for any number less than* five. 

The presentment; contains a fee of Is. for a search, where the deceased 
has been dead full seven years, and the same fee for every additional 
hseven years. This fee may, we think, be allowed to the clerks of seats, 
jmd we have inserted it into the column accordingly, leaving it to them 
^ allow the same, if‘they think proper, to their assistant clerks. 

J: We recommend, that none of the gratuities above mentioned, nor any 
' Otl^rs, be taken in future by the assistant clerks, from parties who transact 
%a^ess at their seats respectively. 



m 

11.’--Examiners of the Prerogatvoe Court 
Have no salayy. 


Fees taken. 


£ *. d. 

On Examinations not by Commission: 

Examining a witness in chief -050 f 

Registers - o 2 6 o 3^6 


Fees recommende4 to be allowed^ 


£ s. £ 


o s 6 


Examining a witness on inter¬ 
rogatories - -036 

Registers - O l a o i 

Drawing and engrossing the depositions, 
per folio of ninety words - -00 


For an immediate examination -06 

For disappointment, after wmting for a 
witness ah hour - - - o 6 


For time lost in referring to exhibits and 
original papers, and writing certificates 
thereon, 3s. 4d., 6s. 8(f., 15s. 4d. or 
more, according to circumstances 


For attending to take a deposition at the 
house of a witness who cannot attend • 
at Doctors* Commons - - 2 2 

For copy of each deposition, for the first 
sheet, contaihing twelve folios of ninety 
words - -036. 

^ Raster - 0 10 o 2 

For every other sheet of the same length o a 

On examinations by Commission: 

Taking examination of witnesses on a com¬ 
mission for each day firom ten to four a a 

If examination of witnesses continues 
beyond six hours of any one day, for 
every hour extra - - - o 6 

ij 4f 


o 


- 0 1 3 


0 8 


- 0 

Examination of a wit¬ 
ness without previous 
notice to the examiner o 6 8 

-068 

Attending a witness out 
of the examiner*s of¬ 
fice to compare exhi¬ 
bits with documents 
deposited elsewhere. 

If in Doctors* Com¬ 
mons - - 0 8 8 

If out of Doctors* Com¬ 
mons, but within two 
miles thereof -110' 

If more than two miles 2 2 q 
For writing a certifi¬ 
cate on each exhibit 
brought in by a wit¬ 
ness to be annexed 
to his deposition -020 

Attending to take the 
depositions of a wit¬ 
ness at his own resi¬ 
dence, if not more 
than two miles from 
Doctors* Commons - i i cr; 
If more than two miles a a q\ 


- 0 a q 

•02 t 

‘ ‘ 

‘ <- jr' ^ ^ 

I 

-22 q.,- 


® . 6 .A 

■ *5 




:.snsz 


Sftei. 




Fexb taken. 


£ •. 


. From tile adverse partj^, for each witness 
V .cross-jBxarained on his interrogatories, 

fee eaich set - • • - o 10 

For drawing and engrossing the special 
retum to a commission, and attending^ 
the execution thereof - i e 


Fees recommended to be allowed. 


d. 


£ 


s. d. 


6 


From the adverse party 
for each set of inter* 
rogatories, whatever 
may be the number of 
witnesses examined • o lo 6 


o 


12. Sealeif of the Prerogatwe Court 

Has a salary; his other emoluments recommended to be discontinued. 


13. — Apparitor of the Prerogative Court 

^ Has no salary. 


Serving a decree for answers on a proctor o 2 6 
Serving a decree for answers on a party 
* in town, or serving any other process 

in town - - - •050 

Serving any process in the country >0100 
Far expenses on serving process in the 
country, for each mile from Doctors* 

Commons to the place of service * o i o 
Examining each copy of process to be 

served on parties - • >010 


For warning a caveat - • - o i o 

For every sentence or interlocutory by 
, the court - < • - o i o 

Fpr attending the hearing of a cause, de> 

^ bate of diction, or any other matter, ^ 
on an extraordinary court day (from 
' '|ha prevailing party) - - o 5 o 

For attending a peer or peeress with the 
judge’s letter, the same fees as on ser¬ 
vice of procen. 

Inquiring after and reporting on the s^- 
. 'dency of persons proposed as sureties; 

in town, each surety - -050 

If in the country (besides Is. per mile) 0 7 6 


• 026 


-050 

.076 


- - - O 1 o 

- 0 1 0 

If exceeding eighteen 
folios (of ninety words 
each) - -010 

If eighteen folios, or 
under -006 

- 0 1 o 

- - -010 


-050 

Attending a peer or peer¬ 
ess with the judge’s 
letter (besides is. per 
mile if in the country) o 10 6 

-050 
- 0 7 6 


COURT OF PECUUARS OF THE ARCHBISHOP OF CANTERBURY. 

14. —- Judge of the Court of Peculiars 

ilas no salary. The ^hole of the emoluments are under 201. per annum. 

£ s. d. 

Fair evoy answer - - - - -010 



Sius. S78SH1I 

' ? 


^ £ M. i: 

For every definitive sentence or interlocutoiy decree • - > 0 10 O 

On the examination, without commUsioni upon a libel, arldcles or allegation; 

for the first witness - - - - - - -oio 

For every other witness - - • - • - -006 

On the examination, without commission, of wknesses upon every set of in¬ 
terrogatories - - - - - - - -010, 


Fees for the Seal: 

For every probate, where the effects are under the value of Si. 
Probate, where the effects are Si. or above - > - * 

Administration, where die efiects are under Si. % • 
Administration, where the effects are SL and under 6l. 
Administration, where the effects are 6/. and under 40/. 
Administration, where the effects are 404 or above ^ 
Common citation ...... 

Citation, or decree with intimation ... 

Decree for answers . . . . - 

Compulsoiy against witnesses .... 

Monition 

Inhibition and citation . . . . • 

Sequestration - - - - ^ - 

Commission (excepting to swear executors or administrators) 
Commission to swear executors or administrators 
Remission - - > . 

Excommunication - - ... 

Absolution - - ... 

Writ of deliverance - • - - ‘ - 

Return to a requisition - _ , _ 

Relaxation - - . . - 

Significavit - - ... 

S^ing a process - - ... 

Exemplification - - . . . 

Decree by letters of request - ... 

Decree with intimation, by letters of request 
Suspension - - . . - 


-OIO 
-094 
O 1*0 
-018 

- 0 8 4 

- 0 7 lO 

- 0 t' 8 

- O S 8 
.018 
-013 

- 0 1 5 

- 0 2 6 , 

- 0 7 8 

- 0 7 8. 

- 0 3 10 

- 0 1 3 

- 0 1 3 

- 0 1 3 

- 0 I 3 

- 0 8 8 
-013 

- 0 7 8 

- 0 7 2 
-072 

- 0 13 
-028 
-013' 


15.^ Register of the Court qfPeetdiars. 


1* 


Fees taken. 


For the first witness examined without 
commission, on every libel, articles, or 
auction, 2s. 6d. out of which the 
register pays is. to the judge - 
For every other witnras so examined 
2s. 6d., out of which the register pays 
6d. to the judge . . . 


For every witness examined without com- 
misnon on interrogatories 
For everv set of interrogatories is. for 
the judge 

Copy of the depositions of- each witness 
examined without commission 


Fees recommended to be allowed. 


£*s. 


d. 


£ s, d. 


0 16 


- 0 



0 2 0 


0 1 S 


-020 
Outofwhichther^Bter 
topay is.totfaejudge ' 
for eveiy set of inter¬ 
rogatories - - 0 1 3 

' V 


0 1 0 


0 1- .o 








JFei^. 


Fees taken. 


, Copy of the depositions of each witness 
exanuned by commission 


For every sentence or interlocutory de- 
eree - - - - ^ 

' The re^ster also receives lOs. on th^ 
occasion for the judge, and is. for the 
apparitor. 

Attendance upon the production of «ny 
witness before,a surrogate in Doctors’ 
Commons . - - . 

Attendance before a surrogate in Doctors* 
(Commons upon any other occasion - 


’‘Signing eveiy monition or decree 
Act on each court day - - . 

Act on a bye-day or before a surrogate - 
Transmitting copies of the proceedings on 
appeal to the high court of delegates 
(including the expcncc of paper and 
writing, but exclusive of the expcncc 
of binding) per folio of ninety words - 
A fee of 7s. 2d. is also received on this 
occasion for the judge’s seal. 

Grant of any .probate ... 

Signing same, if effects under Si. 

Si. or above 

Registering wills: 

If not exceeding three folios of 
ninety words .... 

If atKure three folios, per folio 
Office copy of every will or clause in 
custody of the register, not exceeding 
.five fouos of ninety words 
If exceeding five folios, per folio 
Grant of fetters of administration, in¬ 
cluding Is* for the bond 


Signing same, effects under 5l. - 
under 40^. - 
40/. and above 

Copy of every wiU for the Stamp Office, 
perfofio - . - - 

(paid by the Stamp Office) 
Abstracts of administration acts trans¬ 
mitted to the Stamp Office, each 

(paid by the Stamp Office) 


Fees recommended to be allowed. 


£. s. d. 


£ s, d. 


For the first sheet con- 
tmning twelve folbs 
of ninety words -030 

For every sheet -020 


0 3 4 




0 3 4 


0 3 6 


0 3 6 


0 3 6 


0 2 0 
0 0 4 

O I O 


Attendance before a sur¬ 
rogate out of Doctors* 
Commons, but within 
two miles 
llcyond two miles 
«r . _ . 


0 3 6 


1 1 O 

2 2 0 

0 2 0 
0 0 4 

O 1 O 


0 0 4 


Per folio of one hun¬ 
dred and twelve words 0 0 4 


0 2 4 

0 10 
0 2 6 


If effects under 5l. or 6/. 0 16 

If 6/. or above - -024 

If effects under Si. or 6/. O 1 O 
If 6/. or above -026 


0 2 3 

0 0 8 


0 2 3 

0 0 8 


0 3 4 

0 0 8 


0 3 4 

0 0 8 


0 4 8 


0 10 
0 3 2 

0 6 8 


If effects under Si. or 6l. o 1 6 
under 40/. -030 

40/. or above -048 
iindc'^ 5l. or 6l. > O 1 O 

- 0 2 10 
-068 


0 0 6 


0 0 6 


0 3 4 


0 3 4 


JFees. 


878 or® 


Fbe» taken. 


Pass n^miDcnded to be allowed. 


Copy of every affidavit of property pre¬ 
vious to probate or administration, and 
filing same, the original being trans 
mitted to the Stamp Office 
Attendance with papers in any of the 
courts of law or equity, or in the 
court of delegsites ... 
Subsequent attendance therewith in the 
same term - ^ . 

Every search for will, administration 
bond, exhibit, or other document, if no 
copy or extract bespoke 
Jf bespoke, no charge for search. 

Attending at Lambeth Palace, where the 
ancient records of this office are kept, 
and looking up the same • .034 

Entry of caveat - - - - o 1 O 

Taxing bills of costs according to length — 


M ». d. 

-036 

I O *0 

f 

- O 10 o 

0 1 o 


£ «. d.' 


-036 


Sequestration of a living under the King’s 
wiit for debt: 

Commission for taking the bond - - 1 6 8 

besides which the register receives 75.8d. 
for the judge’s seal. 

Certificate of execution of bond - -0*1 8 


Drawing the bond annexed to com¬ 
mission . - - - 

^ Engrossing same - » - 


o 6 « 

0 3 4 


Taxingevery bill of costs, 
when one party only 
attends 

When both parties at 
tend, from each side- 

If a bill of costs exceeds 
five folios, of ninetv 
words each (each 
figure reckoned as a 
word), for evey folio 
after the first five {in 
addition to the fee 
above mentioned) - 

Where both parties at¬ 
tend, a moiety of this 
fee to be paid by each 
side. 

Sequestration of a living 
under the king’s writ 
for debt, or any odier 
B^uestration In a |[i- 
didal proceedii^. If 
comYmssion is usued 
for executing the 
bond, seme fees as on 
other commissions. 

For opening, perusing, 
and filing the kinirs 


1 O' 
O 10 


so 

O 


- 0 1 0 


- O 5 
-01 


-03 


0 3 


4 

O 


4 

4 


0 0 6 


wnt in Uie ooe « a 
sequestration fordeb^ 
or inspectii^ the pro* 
ceedingB in oAer 
cases, and for attend 
ing to procure 
fiat for the offidiarij^ 
minister’s stipmid « 0 13 
Drawing and eagtomng 
the bond - - o 6 


4 

8 


rjadd 


JFeeA 


Fexb tfken. 


Fees recommended to be allowed. 


Attending the execution of bond (if exe¬ 
cuted in the registry) - - - O 

Drawing sequestration, per fblio - • O 

Sngrossing same, per folio • - O 

Regutering^ per folio - - -O 

l^gning (besides the fee for the judge’s seal) o 
Signing a special commission > - O 

For drawing and engrossing same - - i 

Entering answers. 

First sheet of twelve folios of ninetywords o 
Every sheet after the first • - O 

Cwv of suiswers; first sheet of twelve 
folios - - - - - o 

Every sheet after the first - - o 

Excludve of the sum paid by the 
raster for making the entx^ or 
copy, if required, with expedition. 

Cop^ of every interlocutory or sentence act o 
R^^tering any original plea or exhibits 
annexed, directed to be delivered out 
of the registry, to be annexed to any 
commlsdon, per folio of ninety words - o 
Collating and notarially attesting same to 
be a true copy - - - o 


Reempt for such plea or exhibit - - o ) 

Drawing and engrossing bond in causes 
of divorce, or promoting the office of 
the judge - - - - o 6 


Drawing sequestraUon, 
per folio of ninety 
words 

Eh^ossing and roster¬ 
ing same, per fiuio - 
Signing sequestration - 
Drawing, engrossing, and 
^ signing a special c6m- 
raission 


-036 

-020 


No additional sum to be 
taken on account ofthe 
entry or copy being re¬ 
quired with expedition. 


0 3 6 

0 2 0 


- ^ -068 
If six folios, of ninety 
words each, or under -036 
If exceeding six folios, 
per folio - - o o a 

- O <> o 

Receipt for one or more 
pleas or exhibits de¬ 
livered out at the 
same time to the same 
party - - 0 1 8 


-068 


16. —- Examiners of the Coutt of PecvMars. 

The Fees recommended to bo allowed are as follow : 

On Examin vtiona not by Commission : 

r. d. Ms, d, 

Examining a witness in chief - - - -50 

Register - - - - - 2 6 

— ■ ■■ 0 2 6 

Examin ing a witness on interrogatories - - -26 

Roister - - - - - 1 3 

- O 1 3 

For drawing aqd engrossing the depositions, per folio of ninetv words - • o o a 

For examination of a witness without previous notice to the Examiner • -008 

^r (fi^poiotment after waiting for witness an hour - - -068 

yptendii^ a witness out of the Examiner’s ofiice, to compare exhibits with 
documents deposited elsewhere; — 

If in Doctors* Commons - • - - - -068 

If out of Doctors’ Coipmons, but within two miles thereof - - 1 t o 

If more than two miles - - - - - -220 






iFcea. 
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For writing a certificate on each exhibit brought in by a witness to be annexed £ t. d. 

to hk deposition - - - - - - -020 

Atten^ng to take the deposition of a witness at bis own rendence, if not more 

than two mUes from Doctors* Commons - • - - -lio 

If more than two miles > ■> - > • >220 

For copy of each deposition, for the first sheet containing twelve s. d. 

folios of nine^ words - - <• » - -36 

Raster - - - - - - -10 

.— ■ ■ 0 2 6 

For every other sheet of the same length - - - -026 


On Examinations by ^mmission : 

Tidcing examination of witnesses on a commission, mr each day from ten to four 2 2 0 
If examination of witnesses continued beyond six hours of any one day,for every 

hour extra - - - " -068 

From the adverse party, for each set of interrogatories, whatever may be the • 
number of witnesses examined - - * - -0 10|6 

Fordrawing and engroBsingthe special retum,andattendingtheexecutioa thereof 110 


17. — Sealer of the Court of Peculiars 

Has no salary: — Is remunerated by an allowance from the judge of 
certain of the fees and portions of the fees received in respect of the 
seal. The same fees arc receivable fer the seal in the court of peculiars 
as in the court of arches. 'The fees and portions of fees allowed to the 
scaler arc the same in both courts. 


18. — Apparitors the Court of Peculiar^ 
Have no salary. 


Fees taken. 


Serving a decree for answers on a proctor 0 
Serving a decree for answers on a party 
in town, or serving any other process in 
town - - - - o 

Serving any process in the country - o 
For cxpencel on serving process in the 
countiy, for each mile from Doctors* 
Commons to the place of service - O 

Examining each copy of process to be 
served on parties - - - 0 

Attending a peer or peeress with the 
Judge*8 letter, the same fees as on serv* 
ing process 

Inquinng after, and reporting as to the suffi¬ 
ciency of persons proposed as sureties:— 

In town, each sure^ - - O 

In fee country (besides is. per mile) - 0 
Every sentence or interlocutory - - O 

Attending the hearing of a cause, debate 
of allegation, or any other matter, on 
an extraordinary day, not being a 
court day, (from the prevailing party) o 


8. 

2 


5 

10 


5 

7 

1 


d. 

6 


1 O 


O 

6 

O 


Fees recommended to be allowed. 


£ s. d. 

-026 


-060 

-076 


^ - - O 1 O 

If exceeding eighteen 
folios, of ninety words 
each - - o 1 0^ 

If eighteen folios, or un¬ 
der - • -006 

Attending apeer orpeer- 
ess with the Judge’s) 
letter (besides Is. per 
mileifin the county) o lo 6 
'-060 
- . - 0 7 6 

-010 


- 0 5 f 
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ifirst Anttte anti 

I. First Jruits and tenths given to the pope, 

II. First Jruits and tenths given to the cr&wn, 

III. Concerning the mcnmer qf payment qf first fruits 

and tenths, 

IV. First fruits and tenths appropriated to the aug- 

mentation^qf small livings, 

I. First fruits and tenths given to the pope, 

first fruits. l.^^NNATES, primiticCy ovfrstJruitSf was the value of every 
spiritual living by the year, which the pope, claiming the 
disposition of all ecclesiastical livings within Christendom, re¬ 
served out of every living. 12 Co. 45. 

C 274 1 What pope first imposed first fruits, historians do not agree. 
4 Inst. 120. {a) 

In the 34 Ed. 1. at a parliament held at Carlisle, great com¬ 
plaint was made of intolerable expressions of churches and mo- 


(a) Mr. Hume, in his history of Edward I. says, ** the levying of 
first fruits was also a new device, begun in this reign, by which his 
holiness thrust his fingers very frequently into the purses of the 
faithful: and the king seems to have unwarily given way to it.” 
Mr. Justice Blackstone, discoursing of first fruits and tenths, vol. i. 
p. 284. says, “ they were originally a part of the papal usurpations 
over the clergy of these kingdoms, first introduced by Pandulph, the 
pope’s legate, during the reigns of king John and Henry the third, 
in the see of Norwich, and afterwards attempted to be made 
universal by the popes Clement the Fifth, and John the twenty- 
second, about the beginning of the 14th century. The first fruits, 
primkifSt or annates^ were the first yemr^s whole profits of the spiritual 
preferment, according to a rate or valor made under the direction of 
I^ope Innocent the lourth, by Walter Bishop of Norwich, in 
38 Hen, 3., and afterwards advanced in value by commission from 
Pope Nicholas the third, A*. D. 1292.20 Edxa. 1. Which valuation of 
Pope Nicholas is still preserved in the exchequer. (3 Inst. 154.) 
The tenths or decimeSf were the tenth part of the annual profit of 
living by the same valuation.” When the first fruits and tenths 
were transferred to the king the head of the church, by 
^ Hen, c, 3., confirmed by 1 Eltz. c. 4. commissioners were 
i^ointed each diocese to make a new valor ben^torum* by 
clergy are at present ra^.^ This is commonly called the 
hi^sjlooks, and a transcript of it is given in Ecton’s Thesaurus, and 
Liber Regis. 1 Bi. Com, 285., Christian's note. The reason 
4[|^ged by the cmionists for the exaction of these first fruits by the 
pope, was pro conservando decenti statu suo, ui qui omnium curam 
Aooet de communi alatur, God, Rep. Can, 337. See the Caie of 
Frrst Fruits and Tenths^ 12 Rep. 45. » 



Sixii tmit0 jann imtbfi. m 

by Testo (pitied :d£ei]kt Ti^) and tha legate 

of (i^e pqpe^ an4 prinelpaiiy ootifien^t^ frdiCs; at wl ^ich 
parliament by tbe aym^t barons ieo^ tbe pay* 

nient of of spiritn^ promotions within England, which 

were founded by hj^ {Nrogepltora and tl^e nobles and others of 
the realmi &r the service of Ghd, ahhs, and hospitality. And 
to this efi^t he writ to the pc^e; and thereupon the pope reiin* 
qnished his demand of ^st fruits of abbeys: in which parlia¬ 
ment the first fruits for two years wefe granted to the king. 

12 €0,45. M 

In the 50 Ed. 3. the commons complain, amongst other griev¬ 
ances from the court of Home, that the pope’s collector that f 27S 
year (a thing never before done) had token the first fruits of 
every benefice whereof he had made provision or collation; 
whereas he was used to take first fruits only of benefices vacant' 
in the court of Rome. JDcgge, p, 2. c. 15. 

In truth this tribute or revenue of first fruits was gradually by 
little and little imposed by the bishop of Rome, on such vacant 
benefices ajs himself conferred and bestowed; and this was often 
complained of as a very greet grievance; so that in the couucR 
at Vienna, Clement the fifth, who was made pope in the year 
1305, forbade the receiving thereof and ordered the same to be 
laid aside, and that the twentieth part of the sacerdotal revenues 
should, instead thereof, be annually paid to the bishop of Rome: 
but this not taking effect, the pope so retained the said annates 
to his exchequer, as that it long remained one of the most consi¬ 
derable parts of his revenue. God. Jtep. 337# 

2. Tmth, decinu^i are the tenth part of the yearly value of all Tenths, * 
ecclesiastical livings. 4> Inst. 120,121. 

These tenths the pope (after the example of the high priest 
among the Jews, who had of the Levites a tenth part of tlie 
tithes) claimed as dne to himself by divine right. And this por¬ 
tion or tribute was by ordinance yielded to the pope in jthe 
20 Ed. 1. and a valuation then made of the ecclesiastical livings 
within this realm, to the end the pope might know and be qn- 
swered of that yearly revenue; so as the eccle^stical living 
chargeable with the tenth (which was called spiritual) to the 
pope* were not chargeable with the temporal tenths or fifteenths 
granted to the king in parlitunent, lest they should be doubly 
charged: but their possessions ac^ired after that taxation were 
liable to the temporal tenths or fitteehths, because tliey w^^not 
charged to the other. So as the tenths of ecclesiastic^ 
were npt yielded to the pope de jure after the example of jme 
high priest among the Jews, for then he should hftve he4. th® 
ieifth^ of all eqdesiastical livings whensoever they wei;ie ’ ac¬ 
quired, but he contented himself with what he had got, and 
nevor claimed more: and that he might the better keep and 
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ei^oy that which hyi hod gal« die^popea did a^r fnttH tli6 
same for •certain terms to divers of the hfii|n En^imA^ kt by 
our historians doth apimr«^ 2 Znst^62‘7fB^, •> 


#• 

IL First Jhtits and tenths mnea^ed to the crown, ^ 


Takenftom 
the pope. 

t «76 ] 


Given to 
the king. 


1. By the 25 Hen. 8. e, 20. No person shall he presented and 
nominated or commended to the bishop of Rome, for the office 
of an archbishop or bishop, nor send not* procure there for any 
bulls, breeves, palls, or^other things requisite for an archbiiliop 
or bishop, nor shall pay any sums of money for annates, 0rst 
fruits, nor otherwise for expedition of any such bulb, breeves, or 
palb; but the same shall utterly cease, and no longer be used 
within this realm. $ S. 

3. And by the 28jHen. 8. c. S. (1) Hie king, his heirs an^ 
successors, kings of this realm, shml have, from time to time, to 
endure for ever, of every person who shall be nominated, elected, 
prefected, presented, collated, or by any other means appointed 
to have any archbbhopiick, bbhoprick, abbacy, monastery, 
priory, coll^, hospital, archdeaconry, deannr, provostship, 
prebrad, parsonage, vicarage, chauntery, free chapel, or other 
dignity, benefice, or promotion spiritual, of what name, nature, 
or quality soever they be, or to whose foundation, patronage, or 

S ’ft soever they belong, the first fruits, revenues, and profits 
ereof for one year. § 2. 

And he shall also yearly have united to his imperial crown 
for ever, one yearly rent or pension, amounting to the value of 
the tenth part of all the revenues, rents, farms, tvthes, offerings, 
emolument, and of all other profits, as well called spiritual as 
temporal, belonging to any archbishoprick, bishoprick, abbacy, 
monastery, priory, archdeaconry, deanry, hospital, coll^e^ house 
collegiate, prebend, cathedral church, conventuid church, par¬ 
sonage, vicarage, chauntery, free chapel, or other benefice or 
promotion spiritual, of what name, nature, or quality soever they 
be, within any diocese of thb realm or in Wales. $ 9. 


Ill* Concerning the manner qfpayment of the firstjrmts 

and tenths. 

[ooov 1. Every person, before any actual or real possession, or med- 

^ dling with the profits of his benefice, shall pay or compound for 
T- the first fnfits to the king’^s flse, at reasonable days, and upon 
!4fflftuits. godkUsuimties. 28 Hen. 8. c.8. $2. 

fiLiATue chancellor of England and master of the rolls, jointly 
and severely, or such other persons as the king shall depute by 
Commission under the great seal, shall have power to examine 


(1) Called the Statute of Recusants. See 2 A 3 Edw. 6. c, 20, 





m 


tfaeitof 
saticNl bn 
oftbe^xpi^j 
saitif^$h^t 


oon^ 

^ |l||B>t(^|idulfc« MOMiabMe dii^i of p^^ment 

and if cotnpo^ 
bi^re tbe lord chandeHor or owster 
N||P #K)^d!^«bP|;aibry, qfindney taken for the , 
ibv^fed to th^^^srr of die, hanaper^ for die king’s, 
use; and it epo^QwMti w before aqy other perlons' to ,{; '2t*i ] 
deputed by tw kin^ then the sanie^shall be deliver^' ' 

to the treasurer of the Or elsewhere^ as the kin(^ by 

coitrilfiasion under the gleat $eal shall gppbint. ^3. * * 

Whose acquittance resp^vely ^ shall be a sufficient dis> 
charge. ^ 4w " * ^ ’ 

And such writings obUgatory shall be of the same effect as 
writings obligatory made by any^Ihy person by authority of jhe 
statute of the staple; and upon certinCate thl^rtof into the chan¬ 
cery, like process and execution shall be thereupon had, as 
upon certincate of writings obligatory of the statifte of the 
staple. § 4. 

And the sum of 8d. (over and above the stamps) shall be paid 
for such writing obligatory, Und no more; and 4d. for an ac¬ 
quittance. $4. 

And one bond only shall be given for the several payments* 

2 Sc 3 Ann. c. 11. §6. 

And persons so deputed as aforesaid shall, every six; months* 
deliver to the treasurer of the chamber, or elsewhere to such 
other commissioners as the king shall appoint, as well all such 
money as all such specialties and bonds, by indenture to be 
made between them: and if any such person so deputed, his 
heirs, executors, or administrators, shall conceal or embe^^le any 
of the said specialties or bonds, and do not deliver them accord¬ 
ing to the tenor of this act, he shall forfeit his office, and make 
fine and ransom at the king's will. 26 Hen. 8. c. 3. § 4. , 

2. And if any person shall enter into the possession or medffiie Penalty m 
with the profits of his spiritual promotion before he hath paid oe 
compounded as aforesaid, and be convict thereof by presentmeab ^t^ng. 
verdict, confession, or witness, before the saip lord chancellor*. 
or such other as shall have authority by commissioq to com-*' 
pound for the same; he shall be accepted and taken an intruder 
upon thq Jpeg’s possession, atod shall forfeit double value* 

26§ 5. 

S, And in Order to* ascertain the valuation, it was anacte4.by^WL_j^ 
the saicT statute or the 26 ffen. 8. c, 3. .<that the chaBc«^*£ "^"^3 
E^^i^d should have powea, to direct into every diooesA 
l^.tbe king’s ;igine, und^r his great se^U as to, 

ar^pl^lH^ pr hiabqp, as to such other persons as the kingeho^. 

app^n\ commanding them to examine and inquire of thfeirue 
yearly^^Edues (^nil tM manors lands, tenemoartM^tMdctsaBienln^ 
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[278] 


In what 
diocese to 
be rated. 


Year when 
to com. 

« mence. 


Incumbent 

dying. 


[ 279 ] 


iNtitt ftatte teadMi. 

rents, tithes, ofterinf^ emolaments, and other pro^t$| 
^iritual as temporal, appertaining to an^ sneh pi^ 

motion; with a clause to be contained an every $uph 0{Hnraius+ 
sion, that they should deduct and allow these d^uetions fol^w- 
in^, and none other; tliat is to say, the rents resnhite to t2)n 
chief lords, and all other annual and perpetual rents and charges 
which any spiritual person is bound yearly to pay to any person, 
or. to give yearly in alms, by reason of any foundation or ordi* 
nance, and all fees for 'steward^ Receivers, bailiff, and auditors^ 
and synods and proxiel; and with another clause to be contained 
in their commission, that they should certify under their seals* at 
such days as should be limited by the said commissions, as well 
the whole and entire value as the deductions aforesaid. $ 10,11. 

And furthermore, all fees which any aichbishop, bishc^, or 
other prelate of the church is bound yearly to pay to any cliau> 
cellor, master of the rolls, justices, sheriffs, or other officers, or 
ministers of record, for temporal justice to be done or ministered 
within their diocese or jurisdictions, were to be deducted jjy the 
commissioners in their valuation. § 30. 

4. And every archbishoprick, bhhoprick, and other benefice 
and promotion above specified, shall be severally and distinctly 
rated in the proper diocese where they be, wheresoever then 
possessions or profits shall happen to lie. •iQHciu 8. c. 3. § 12. 

5. The year in which the first fruits shall be paid, shall begin 
and be accounted immediately after the avoidance; and the 
profits belonging to any archdeaconry, deanry, prebend, purson- 
a^ vicarage, or other spiritual promotion, benefice, dignity, oi 
office during the vacation, (chaunteries onfy excepted), shall go 
to the successor, towards the payment thereof. 28 Htn, 8. r. 11. § 3. 

6. By the 26 Hen, 8. c, 3. A person presented or collated to 
a parsonage or vicarage, not exceeding eight maiks a year (that 
is, according to the valuation then to be made), was not to pay 
first fruits, except he live^d three years aflcr his admission ; and 
in the composition there was to be a clause, that if the incumbent 
died within three yeai the obligation should be void. § 27* 

And by the 1 Mtz. c. 4. If an incumbent live to the end ot 
half a year next after the avoidance, so as he hath received or 
without fraud might lawfully have received the rents and profits 
of that half year, and before the end of the next half year shall 
die, or bo lawfully evicted, removed, or put out by judgment at 
common Jaw, without fraud; he, his heirs, executors, adminis¬ 
trators, and sureties shall be charged but only with a fourth 
part’of the first fruits, any bond or other matter to the contrary 
notwithstanding. And if he live for one whole year next after 
such avoidance, and before the end of half a year then next fol¬ 
lowing shall die or be removed, as aforesaid, he shall be charged 
but witli half of the fiist fruits. And if he live to the end of one 
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whole year ohcl aJialf, and before tiie end of six months then 
neiKt fbllowidg |ba]l so die or be removed, he shall be diarffe<l 
but only with three parts of the first fruits. And if he shall live 
to the end of two whole years, and not be lawfully evicted, re¬ 
moved, or put (Hit as aforesaid, he shall pay the whole, § SO, 

SI, S2, S3. 

7. Every archbishop and bishop shall have four yeats allowed Within 
him, when he shall compound for the S{yne, for the payment'of 
his first fruits, which shall commence from the time of restitu- bbl^ 
tion of his temporalties; and in every ^xar he shall pay one shall pay. 
fourth part ; and if he die or be removed before the four years 
be expired, he shall be discharged of so mucHi as did not become 
due or payable at or before the time of his death or removal, in 
like manner as the heirs, executors, and adminisliatorsof rectors 
and vicars shall be discharged. 6 Amt. r. 17. § 5. 

S, Deans, archdeacons, prebendai ies, and other dignitaries. Deans, 
shall compound for their first fruits in like manner as rectors 
and ‘Vicars • and in case of death or removal within the time bendarw 
usually allowed to lectors and vicars for payment of their first how to pay. 
fruits, they shall he in the Tike condition, and have the same 
benefit as is allowed to rectors and vicars. 6 Antt. c, 2T, ^ 6. 


9. And whereas, by the 26 Hrn. 8. c. 3., there was no provi- Tenths to 
sion for deduction of the tenths of that same jear for which the hededucted 
first fruits were due to be paid, wliei eby there became a double 

charge; therefore by the 27 Hen. 8. c. 8. it is enacted as follow s: 
viz. lor reformation thereof, the king’s highness, for the entire 
and hearty love that his grace bcareth to the prelates and other 
incumbents chargeable to the payment of the tenth and first 
firuits, of his excellent goodness is pleased and contented that it 
be enacted; that at the composition, allowance and deduction 
shall be made of the tenth part out of the first fruits, which tenth 
shall be paid to the king for that first year. § 1, 2, 3. 

10. And all grants made to the universities, or any college or Grants of 
hall therein, and to the college of Eton and Winchester, by any 

kings of this realm, or by act of parliaifient, foi the discharge of 
first fi*uits and tenths, shall remain in force I jEhz. c. 4. § 34. tenths to 


11. By the \ Ekz. c.4>. Vicarages not exceeding the yearly 
value of lo/. after the rate and value upon the reconls and books 
of the rates and values for the first fruits and tenths remaining in 
the exchequer (according to the valuation made in the 261/eti. 8.); 
and parson^es not exceeding the like yearly value of ten marks; 
—- shall be discharged * of first fruits. § 29. 

And the reason why vicarages not exceeding 101. should be 
freed of this charge, and parsonages of ten marks should pay, 
was, because the vicarages in times of popery, and when the 
valuation was taken, had a great income by voluntary offerings, 
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whicb falling to little or nothing upon the dissolution of mOnas* 
teries, this fovour was aiibrded them in their first fruits. 

2 . c» 15 . 

12. And by the 5 An, c, 24. All ecclesiastical benefices with 
cure of souls, not exceeding the clear yearly value of SO/, by the 
improved valuation of the same, shall be discharged for ever 
from the first fruits and tenths. ^1. (2.) 

But this shall not discharge any benefices with cure of souls, 
the tenths whereof we^ granted^ away by any of her majesty's 
predecessors in perpetuity. ^ S. That is to say, it shall not dis¬ 
charge them of such tenths^ but if such livings do not exceed the 
said clear yearly value of 50/. by the said improved valuation, 
they shall be discharged for ever Krom JirstJ^uit&. 6 Ann. c. 27. § 1. 

Also this shall not diminish any annual sum, stipend, pension, 
or annuity, heretofore granted to any person, body politic or cor¬ 
porate, and charged upon the said revenues of first fruits and 
tenths or any part thereof; but in case it shall so happen, that 
by discharging such small livings, the first fruits and tenths 
which shall hereafter be collected in any diocese or dioceses 
shall not be sufficient to pay such a^nnual sums ns they now stand 
charged with, then the whole revenues of the first fruits and 
tenths, throughout the kingdom, shall be liable to make good 
such deficiency, during the continuance of such grants. 5 Ann, 
c. 24. § 6. 

And for ascertaining the said clear yearly value, the bishops of 
every diocese or guardians of the spiritualties (W/* vacante), and 
the ordinaries of peculiars and places of exempt jurisdiction, 
were required by the said act of 5 Ann. c, 24., as well by the oaths 
of witnesses, as by other lawful means, to inform themselves of 
the clear improved yearly value of every benefice with cure of 
souls, within their respective jurisdictions, the clear improved 
yearly value whereof did not then exceed 50/., and were to certify 
the same under hanil and seal into the exchequer; which certi¬ 
ficate being made and filed in the said court, was to ascertain 
the clear yearly value of%uch benefices to be discharged. §2. 

13. Also the dean and canons of the free chapel of St. George 
within the castle of Windsor, and all the possessions thereof j 
shall lie discharged of tenths and first fruits. 1 JSUz, e. 4. ^ 35. 

(2) After queen Anne had approjpriaUd the revenue arising from 
the payment of first fruits and tenths to the augmentation of small 
livings, it was considered a proper extension of this principle to 
exempt the smaller livings from the burden of those demands; to 
which end, a certificate of such livings as did not exceed 50/. pet 
annum, at their improved value at that time, was made into ex¬ 
chequer by the bishops, in order to the above exemption. Sec 
1 Bm, Com. note (4), by Chr, 
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H)« AIsO) nothing herein shall^ charge any hospital, or the Hospitals 
. possessions thereof employed for the rdief of poor people, or 
any school, or the possessions or revenues thereoii with the pay* fro^Lst 
ment of tenths or first fruits. 1 Mliz. c.4<. § 40. fmiuund 

15. By the 26 Hm.8. c. 17. Farmers and lessees of wiy 
manors, lordships, lands, parsonages, vicarages, portions of tithes, 

or other profits or commodities belonging to any archbishop, fruits and 
bishop, or other prelate or spiritual person^ or spirtual body tenths and 
corporate or politic, shall be discharged of first fruits or tenths; 
but the lessors and owners shall pay the^ame. 

16. There shall be one collector or receiver of the perpetual ^UectOT<»f 
yearly tenths, who shall be nominated and appointed by the 

king, by letters patents under the great seal. 3 Geo. c. 10. § 2. 

And immediately after such nomination and appointment, 
and before he takes upon him the execution of his office, he shall 
take his corporal oath for the due and faithful execution of his 
said office, before seven or more of the governors of the bounty 
of queen Anne, for the augmentation of small I’vings (as is here¬ 
after mentioned) in a general court. Id. 

And he shall likewise givd security to the said corporation, or 
to such person or persons as they in their general court shall 
appoint, for his true and just accounting for, and payment of all 
mid eveiy sum and sums of money wmich he shall receive by 
virtue of his said office, and for the due and faithful execution 
and discharge of his said office, as the governors, at a general 
court at any time before his taking upon him the execution of 
his office, shall order and direct. Id, 

17. And he shall keep his office in some convenient place where he 
within London or Westminster; and shall give attendance for sWl keep 
receipt of the tenths, at such times as the said governors in 

their court shall direct, between Dec. 25, and April 30, yearly: to attenT 
of which times and place due notice shall be given by uie there. 

f overnors in the Gazette yearly, one week at least before 
)ec. 25; whereof every person concerned shall be obliged to 
take notice, without any further notice by way of summons, 
demand, or otherwise. 3 Geo. c. 10. § 2. 

18. By the 26llen.8. c.3. The said tenths are to become Times of 
due yearly at the feast of the nativity of our Lord God. § 9. 

And by the 3 Geo. c. 10. If any person charged with the * 

payment of tenths shr 11 not pay or duly tender the same yearly j- ggg t 
before the last day of April succeeding the feast of the Nativity ** 

whereon the same shall become due, then, upon certificate 
thereof made by the collector or receiver on or before the first 
day of June following, he shall be allowed upon his account all 
such sums as any persons against whom such certificates shall be 
made should or ought to have paid. And in every such case, 
the treasurer, chancellor, and barons of the exchequer, sliall 
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isbue^ upon every such ceitificate, such process as to them shall 
seem proper and reasonable, against every such person against 
whom speh certificate shall be made, his exeemtors or adminis¬ 
trators, wbereL^ the same may be truly levied and paid to the 
said collector or receiver. And every sum so levied and paid, 
the collector or receiver shall bring to account, and charge him¬ 
self tlierewith in his next account. $3. 

19. By the 26 Hen. c.3. §17. and 2 & 3 JEd.G. c.20. peiu 
bons making default ill payment were to be deprived of their 
benefice; and the reasc^ of thi^ severe penalty was, because 
upon the reformation many clergymen scrupled and denied to 
pay these tenths to the king, being (as they supposed) a duty 
properly due to the pope. Degge, p.2. c. 15. 

But now, by the 3 Geo. c. 10 ., persons making default of pay¬ 
ment shall forteit double value of the tenths. § 2. 

20. By the 26 Hen.3. c.3. the bishops were charged to col¬ 
lect the tenths, and upon their certificate into tlie exchequer on 
non-payment by any incumbent, piocess was to be issued out of 
the said court against such incumbent, his executors and ad- 
iiiinlstraiors; or for insufficiency of tliem, agamst the successors 
of such incumbent: whereby the king might be truly answered 
and paid. $ 18. 

And by the 27 Hen.3. c.8. In cases whereby the successor 
shall be chargeable to the payment of tenths unpaid in the time 
or life of his predecessor, he may distrain such goods of his pre¬ 
decessor as shall be upon the premises, and retain the same till 
the predecessor, if he be alive, and if he be dead, till his execu¬ 
tors or administrators shall pay the same; and if the same shall 
not be paid in t\vclve days, then he may cause the goods to be 
appraised by two or three indifTerent persons to be sworn for the 
same; and according to the same appraising may sell so much 
thereof as shall pay the same, and also the reasonable costs that 
shall be spent by the occasion of distraining and appraising the 
same; and if no su(*h distress can be found, then such prede- 
cessQi*, if he be alive, and. if he be dead, his executois or admin¬ 
istrators, may be compelled to the payment thereof, by bill in 
chanceiy, or by action, or plaint of debt at common law. § 4. 

But by the 3 Geo. c. 10. the bishops are discharged from the 
said collection; nevertheless all foimer statutes for the imposing, 
charging assessing^ and levying, and the true gnswi^ing and 
payment of the first fruits and tenths, iipt altered by thq si^kl 
statute of^'the 3 Geo. shall continue in force. $ 4. 

21. And by the 7 Ed,6, c.4t. If any promotion spiritual 
should chance to be or remain in such sort void, that no in¬ 
cumbent could be conveniently provided, the bishops were to 
ceitify the same specially; in which case it is enacted, that the 
king may le^vy and take all the glebe lands, tithes, issues, or 
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pjrdfitfi of suoh beaoefice, until he be paid the whcde arrearages 
the tesths. ^4. ** 

22. In cathedral churches and colleges, every distkact head 
and naember shall pay according to his own respective salary, 
and not for any others. 26 Hen, 8. c»df 25, 26* 

26. The collector shall give acquittances under his hand to 
the persons paying the same, which shall be a sufficient discharge; 
for every of which acquittances shall be paid the sum of €d, and 
no more. 3 Geo. c. 10. $2. * 

24. And he shall pay the same y^rl^^nto the exchequer*;^ be> 
tore or on the last day of May. 7 Ed.6. c.4. 3 Geo. c. 10. $2. 

25. And such collector and receiver, his kinds and tenements, 
shall stand charged for the true payment of such sums as he 
shall receive. 34 & 35 Hen.8. c.2. XSEliz.c.^. l^EUz. c,7. 
27 EUz. c. 3. 3 Geo. c. 10. §2. 

26. And no officer of the exchequer shall take of any such 
collector or receiver any reward for making his account or quietus 
fst in the exchequer; ou pain of forfeitingliis office, and making 
dnc at the king’s will. 26 Hen.8. c.3. $20. 3 Geo. c. 10. $2. 

IV. First Jfuits and tenths appropriated to the augment¬ 
ation of smalt livings. 

1. Ily the 2 & 3 Ann. c. 11. It shall be lawful for the queen 
by her letters patents under the great seal, to incorporate such 
persons as she shall tlierein nominate or appoint, to be one body 
politic and corporate, to have a common seal and perpetual 
succession; and also at her majesty’s will and pleasure, by the 
same or any other letters patents, to grant, limit, or settle, to or 
upon the said corporation and their successors for ever, all the 
revenue of first fruits and yearly perpetual tenths of all dignities, 
offices, benefices, and promotions spiritual, to be applied and 
disposed of for the augmentation of the mmntenance of such 
parsons, vicars, curates, and ministers, officiating in any church 
or chapel where the liturgy and rites of the church of England, 
os now by law established, shall be used and observed; with such 
lawful powers, authorities, directions, limitations, and appoint- 
meiits, and under such rules and restrictions, and in such man¬ 
ner and fonn as shall be therein expressed. $ 1. 

But tbia shall not effect any grant, exchange, alienation, or 
incumbrance heretofore made, of cm* upon the said revenues of 
first fruits and tenths; but the same, during the continuance of 
such grant, exchange, alienation, or incumbrance, shall remain 
in su^ force as if this act bad not been made. $ 3. 

2. And by die said statute of the 2 & 3 Ann. c, 11. Every per¬ 
son having in his own right any estate or interest in possession, 

I eversion, or contingency, in any lands, or property in any goods, 
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such'time ^s is directed by theS7£re».d. c.16. for inralfodnt 
of bargains and sales, or by his last will or testament in writings 
ta give and grant to and vest in the said corporation and their 
successors, mi such his estate, interest, or property, or any paii 
thereof towards the auj^entation of the maintenance of such 
ministers as aforesaid, officiating in such church or chapel, where 
the liturgy and rights of the said church shall be so used or o)>i 
served as aforesaid, and having ^no settled competent provision 
belonging to the same t and to Be for that purpose applied, 
cordiug to the direction of the said benefactor, by such deed or 
will j and in default^of such direction, in such manner as by her 
majesty’s letters patents shall be appointed as aforesaid. And 
such corporation and their successors shall have foil capaoiQr 
and ability to purchase, receive, take, hold, and enjoy, for the 
purposes aforesaid, as well from such persons as shall be so cha^ 
ritabiy disposed to give the same, as from all other persems as 
shall be willing to sell or aliene to the said corporation any 
manors, lands, tenements, goods, or chattels, without any licence 
or writ of ad qtwd damnum; the 'jtatute of mortmain, or any 
other statute or law notwithstanding. - » ■ But this not to enable 
any person within age, or of monsane memory, or woman covert 
(witliout her husband), to make any such alienation. § 4, 5. 

By 43 Geo. 3. c. 107. it is enacted, that so much oF the act of 
2 & 3 AnnCf c. 11. as relates to deeds and wills made for grant-* 
ing and bequeathing lands, tenements, hereditaments, goods, 
and chattels, to the governors of tlie bounty of queen Anne, for 
the purposes in the said act mentioned, shall remain in full 
force and effect notwithstanding. 9 Geo. 2. c.36. $1. which seo 

[And in order to facilitate the intentions of persons disposed 
to contribute to such augmentation, it is provided by 45 G^eo. 3. 
C.84. §3. that any person having in his own right any money, 
goods, or personal effects, may give or vest in the governors of 
queen Anne’s bounty, to be disposed of according to law, all or 
any part thereof, without any deed, either inroiled or not in- 
rolled, in, like manner as he could or might have done, either by 
dee^ or deeds inroiled or otherwise, before passing this act {tm. 
2d July 1805 ): any law or statute to the contrary notwithstonffittg. 
$ 4. Provided nevertheless, that nothing herein coiitfdnad thml 
in any manner alter or affect the law now in force respecting the 
gift or conveyance of any lands, tenements, or hereditaments^ by 
any deed or deeds, or the disposition thereof, or of any go^s, 
chattels, or other personal property, by will or testament.] < 

3. In pursuance whereof the queen by letters patents, bearing 
dbte^ Nov. 3, in the third year of her reign, incorporated the 
archbishops,' bishops, deans, speaker of the house of commons. 



nutitar of the rolls, privy councillors, Keuteliants^ find vksfhdes 
totxi&nm, of die counties, the judges, the queen's seijteasts at law, 
attorney and solicitor general, advocate general, dianeellorsjEind 
vice chancellors of the two universities, mayor and aldermtti^'' 
London, and mayors of the respective cities, for the time being, 
according to the purport of the said statute, (unto whom, by a 
supplemental charter, bearing date March 6, in the 12th year 
her mmesty’s reign, were added, the offic^ra of the beard ^ 
green cioth^ the queen’s counsel learned ih the law, and the four^ 
clerks of the privy council,) to be a body'corporat^ by the dame 
of the governors ^ the bounty queen Anne, for the augmentation 

oj tht maintenance of the poor clergy: and* thereby granted to 
them the said revenue of the first fruits and tenths for the pur¬ 
poses aforesaid, under the rules and directions to be established 
pursuant to the said letters* patent, together with these following 
dnrections; that is to say, That they shall keep four generm 
courts at least in every y^ar, at some convenient place within 
London and Westminster (notice being in that behalf first given 
in the Ga^tte, or otherwise, 14 days before); the said courts to 
be in the months of March,^June, September, and December: 
that the said governors, or so many of them as shall assemble, 
not less than seven in number at any one meeting, (whereof^ by 
the aforesaid supplemental charter, a privy councillor, bishop, 
judge, or one of the queen’s counsel to he one,) shall be a gene¬ 
ral court, and dispatch business by majority of votes: with power 
to appoint committees, for the easier dispatch of business. 

And to draw up rules and orders for the better rule and go- 
veniment of the said corporation and members thereof^ and re¬ 
ceiving, accounting for, and managing the said revenues, and 
for disposing of the «ame, and of such other gifts and benevo¬ 
lences as shall be given to them for the purposes aforesaid: 
which being approved, altered, or amended by the crown, and 
so signified under the great seal, to be the rules whereby the 
governors shall manage the said revenue, and such other gifts 
and benevolences whereof the donors shall not particularly direct 
the application. 

And f^hat they shall inform themselves of the true yearly value 
of the maintenance of every such parson, vicar, ciurate, and mi¬ 
nister, officiating in any such church or chapel as aforesaid, for 
whom Siinidntenance of the yearly value of fiOA is not sufficiently 
provided; and the distances of such churches and chapels from 
London; and which of them are in towns corporate or market 
towns, and which not; and how they are supplied with preadi- 
ing ministers; and'where the incumbents have more than ofte 
living. 

And that they shall have a secretary and treasurer, and sucii 
inferior officers, subsUtutes, and servants as they shall think fit; 
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to be chosen by a inajority«.of votes at-a general cour^ aik<|i4o 
GoaCiniie during the pleasure of the said governors; the seeheM 
tary and treasurer to be first sworn at a genial court, for the 
'd||e and'faithful execution of their oiHces; and the treasarei'*tD 
give security for his faithful accounting for the monies he shall 
receive by virtue of the said office. 

^And with the power to admit into their said corporation all 
such persons who shall be piously disposed to contribute towards 
buch augmentation, as die said governors in a general court shidl 
think fit. ^ 

And that they shall cause to be entered in a book to be kept 
for that purpose, the names of all the contributors, with their 
several contributions; to the end a perpetual memorial may be 
bad thereof, and whereby the treasurer may be charged with the 
more certainty in his account. i 

And by the 1 Geo. st. 2. c. 10. The courts and committees of 
the said governors shall have power to administer an oath to 
such persons as shall give them information, or be examined coI^• 
cerniiig any thing relating to the execution of their trust. 

4. And in pursuance of the saiddetters patents, the following 
rules and orders have been established: vtz. 

(1) That the augmentations to be made by the said corpor¬ 
ation shall be by the way of purchase, and not by the way of 
pension. 

(2) That tlie stated SUm to be allowed to each cure which 
shall be augmented be 2002., to be invested in a purchase, at the 
expence of the corporation. 

(3) That as soon as all the cures not exceeding 102. 
anmm, which arc fitly qualified, shall have received our bounty 
of 200/.; the governors shall then proceed to augment those 
cures that do not exceed 20/. per anmm^ and shall augment no 
odier till those have all received our bounty of 2002.; except in 
the cases and accoidin|^ to the limitations hereailer named. 
Aiul that from and after such time as all the cures not exceeding 
102. a year, whicli are fb^y qualified, shall have received our 
bounty of 200/., the like rules, orders, and directions shall be 
from thenceforth by the governors observed and kept, in relatiou 
to cores not exceeding 20/. a year, as are now in force and 
ought to be by them observed and kept in relation to Oures not 
exceeding 10/. a year. 

(4) That in order to encourage benefactions from others, and 
thereby the sooner to complete die good intended by our 
bounty, the governors may give die sum of 200/. to cures not 
exceemng 45/. a year, where any persons will give the same, or 
a greater sum, or the value thereof in lands, tithes, or rent 
charges. 

(5) That 'the governors shall every year, between Christma'^ 
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waihE»stear, cause the account of what money they have to di&- 
tribote that year to be audited; and whmt they mow die sum, 
public notice shall be given in the Gazette or snch other way as 
shall be judged proper, that they have such a sum to distribufe 
in so many shares, and that they will be ready to apply those 
shares to such cures as want the same, and are by the roles of 
the corporation qualified to receive them, where any persons t^l 
add the like or greater sum to it, or the value iu land o%;tithl», 
for anytsucb particular cure. * 

(6) That if several bene&ctors offer themselves, the governors 
shall first comply with those that ofier most 

(7) Where the sums offered by other benefactors are equal, [ 288 } 
tlie governors shall always prefer the poorer living. 

(8) Where the cures to be augmented are of equal value, and 
the benefactions offered by others are equal, there they shfdl be 
preferred that first offer. 

(9) Provided nevertheless, that the preference shall be so far 
givmi to cures not exceeding 20/. a year, thpt the governors 
shall not apply above one third part of the money they have to 
disti'ibute that year to cures exceeding that value. 

(10) Where the governors have expected till Michaelmas 
what benefactors will offer themselves, then no more proposals 
shall be received for that year; but if any money remain after 
that to be disposed of, in the first place two or more of the cures 
111 the gift; of the crown, not exceeding 10/. a year, shall be 
chosen by lot, to be augmented preferably to ail others; the 
precise number of these to be settled by a general court, when 
an exact list of them shall be brought in to the governors. 

(11) As for what shall remain of the money to be disposed of 
alter that, a list shall be taken of all the cures in the church of 
England not exceeding 10/. a year; and so many of them be 
chosen by lot, as there shall remain sums of 200/. for their aug^ 
inentatiou» 

(12) Provided, that when ail the cures not exceeding 20/. 
a year, which are fitly qualified, sh^ be so augmented, the 
governors shall then proceed to augment those of greater valuer 
according to such rules, as shall at any time hereafter be 
proposea by them, and approved by us, our heirs or successors, 
under onr or their sign manuah 

(13) That all charitable gifts, in real or personal estates, 
made to the corporation, shsJl be strictly applied according to 
the particular direction of the donor or donors thereof where 
die donor shall give particular direction for the disposition 
thereof; and whete the gift shall be generally to the corporation, 
without any such particular direction, the same shall be applied 
as the rest of the fund or stock of the corporation is to be 
applied. 



04) That Bt booh shall be kept, whei'ein shall be entered all 
the subscription^ contributions, gifts, devises, or appointfnents. 
Made or given of any monies, or of any real or personal estate 
whatsoever, to the charity mentioned in the charter, and the 
names of the donors thereof, with the particulars of the matters 
so given; the same book to be kept by the secretary of the 
corporation. 

(15)t That a memorial of the benefactions and augmentations 
made to each cure shall, at the charge of the corporation, be set 
up>in writing on a stone to be fixed in^the church of the cure so 
to be increased, there to remain in perpetual memory thereof. 

S89 3 (16) When the ^treasurer shall have received any sum of 

money; for the use of the corporation, be shall, at the next 
general court to be holden after such receipt, lay an account 
thereof before the governors; who may order and direct the 
same to be placed out, for the improvement thereof^ upon some 
public fund or other security, till they have an opportunity of 
laying it out in proper purchases, for the augmentation of cutes. 

(17) That the treasurer do account annually before such 

< a committee of the governors as sliall be appointed by a general 

court of the said corporation, who shall audit and state the 
same; and tlie said account shall be entered in a book to be 
kept for that purpose, and shall be laid before the next general 
court after such stating; the same to be there re-examihed and 
determined. 

(18) The persons whose cures shall be augmented shall pay 
no manner of fee or gratification to any of tlie officers or servants 
of this coiporation. 

And by the 1 Geo. st. 2. c.lO. it is enacted, that all such rules 
and orders as shall from time to time be by the govei'nors agreed 
upon, prepared, and proposed to the king, according to the tr-ue 
intent of the said letters patent, and by him approved under his 
sign mnnuali shall be as good as if they were established under 
atie gteat seal. §3. ' 

AscertRiiiw 5. By the 5 Ann. c. All benefices with cure of souls, not 
ing the exceeding the clear improved yearly value of 50 /. (as hath been 
iinnn tote discharged from first fruits and tenths; and the bbhops 

MigtMntfed. and guardians of the sphdnaUies sede vacante were to inform 
themselves of the values of all such benefices. 

And by the 1 Geo. st. 2. c. 10. The bishops of every diocese, 

* and the guardians of the spiritualties sede vacante^ are impowered 

and required, hrom time to time, as they shall see occasion, as 
well b^ the oath of two or more witnesses (which they, or others 
conumssioned by them under their hands and seals, are im¬ 
powered to administer), as by all other lawful ways and means, 
to inform themselves of the clear improved yearly value of every 
benefice with ctire of souls, living, and curacy within their 

14 



jinntt'fMteraMlitiweb. NP<r> 

ievend dioceses, or within any peculhure or f^es eseitipt 
jtirisdiction, within the limits of their lespective tduieelaes, or 
adjoining and contiguous thereunto, although the same be 
exempt wm the jurisdiction of any bishop in odien cases, cufd 
how such yearly values arise, with the other circumstsAoes [ 290 ] 
thereof; and the same, or such of them whereof they shall have 
fully informed themselves, from time to time, with all cmiven^pt 
speed, to certify under their hands and seals, or seals of their 
respective offices, to the governors of th^ bounty, f 1. 

Provided, that where by certificates • returned into the ^ex¬ 
chequer by the 5 Ann. c, 24*. the yearly value of any livings not * 

exceeding the clear yearly value of 50/. are particularly and 
duly expressed and specified, such certificates shall ascertain 
the yearly value of such livings, in order to their being 
augmented; and no new or different valuation thereof shall be 
returned to the said governors by this act. § 2. 

[And by 45 Geo. 3. c. 84. $ 1. All bishops and guardians <ff 
spiritualties sede 'oacante^ shall from time to time, as they see 
occasion, by such ways as are directed by 1 Geo. st. 2. c. 10., 
inform themselves of the clear yearly value of all such benefices 
with cure of souls, livings, and curacies returned into exchequer, 
in pursuance of 5 Ann. c. 24. and 6 Ann. c. 27., within their 
several dioceses or peculiars, or places exempt from jurisdiction, 
and h<9w they arise, and other circumstances thereof^ and certify 
the same to the governors of queen Annans bounty; and sucm 
goveniors may act on such new certificates with respect to 
livings, formerly certified into the exchequer, as fully as they 
might do under 1 Geo. st. 2. c. 10 . in regard to such livings 
not so certified into the exchequer, and as if the restraint in 
$ 2. of that act has not been made. Provided ($ 2.) such cer¬ 
tificates as were returned into the exchequer, for the purpose <)f 
ascertaining what livings were to be discharged fifom first firuits 
and tenths, shall not, as far as the same relate to the first firuits 
and tenths, be affected by this act. 

6, After preamble reciting, “ that the governors of queen • 

bounty may give 200/. to cures not exceeding 35/. fet anmm^ wh^e 
any person will give the same or greater sum in lands or tithes,*^ it for * 

is provided by 1 Geo. 1. st,2. c. 10. § 8., by way of encoura^meiit ouwwwy 
to benefactors,] that all agreements with benefactors, with the con¬ 
sent and approbation of the governors, touching the pf^rona^ or 
right of presentation, or nomination to such augmented cur^ 
made for the benefit of such benefactor, his heirs or su<;cessQr8^ 
by the king under his sign manual, or by any bodies politic or cen- 
porate, or by any person of the age of twenty-one years, having an 
estate of inheritance in fee-simple or fee-tail in his own li^ht^ or 
in the right of his church, or m his wife, or jointly with hiB wife 
made before coverture or after, or having an estate for life or 
for yeais determinable upon his own life, with remainder in 
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fee<«kiiple or jfee*tatl to mf issue cf •liis own Ixidy, ift 
patrott^e or right of preSMitaiion, or «iiointnation in pOsSeS%itiSS» 
^version, or retnainder) shall be gOod and effectual in the law % 
and the advowson, patronage, anu right of presentation and nb* 
mination lo such augmented charges and chapels shall*'be 
vested in such benefactors, their heirs and successors, or the Mfd 
bodies politic and corporate, and their successors, or the sfiid 
respective persons as aforesaid, as fully as if the same had been 
granted by the king under his great seal, and dS if such bodies 
politic or corporate had been free fl’om any restraint, and as if 
such other person so agreeing had been sole seised in their own 
right of such advowson, patronage, right of presentation, and 
nomination in fee>simple, and had granted the same to sudi 
benefactors, their heirs and successors respectively, according to, 
such agreements. 

Anclthe agreements of guardians on the behalf of iniiints or 
idiots shtdl be as efiectual as if the said infants or idiots had 
been of full age and sound mind, and had themselves entered into 
such agreements. 1 Geo. sf. 2. c. 10. § 9. 

But in case of such agreement by any parson or vicar, the same 
shall be with the consent and approbation of his patron and 
ordinary. ^10. 

And in case of such agreement made by any person seised in 
right of his wife, the wife shall be a party to the agreement, and 
seal and execute the same. $ 11. 

And such agreements with benefactors so made as aforesaid, 
shall be as effectual for the supplying cures vacant at the time of 
such augmentation made or proposed, as for the advowson or 
nomination to future vacancies. §12. 

7. And where it shall fall to the lot of any donative, curacy, or 
chapelry, to receive an augmentation, according to the rules 
established or to be established, it shall be lawful for the 
governors, before the} make the augmentation, to treat and 
agree with the patron of'any donative, impropriator of any 
rectory impropriated, without endowment of any vicarage, or 
parson or vicar of any mother church, for a perpetual, yearly, 
or other payment or sliowance, to the minister or curate of such 
anment^ donative, cuiucy, or chapelry, and his successors, 
ati^s^r charging with and subjecting the impropriate r^ctoiy or 
the mother ^urch or vicarage tbereuntc^ in such manner and 
with such remedies as shall be thought fit ; and such agreements 
made with the king under his sign manual, or with any bodies 
politic or corporate, or any other person having any estate or 
interest in possesion, reversion, or remainder, in any such im- 

n riate rectory, in his own ri^ht or in the right of his church 
is wife, or with the guardian of any person having such 
estate or interest, or with any parson or vicar of any mother 



ohm’ch» &liaUH}€i as with>» respaci[,^ f»A\ as 

f^eenirat^ made with king oi^v^lth the same persons or 
bodies politic or corporate, touching the patro»Age or rt^t 
prescn;i;ation &e nomination. And if such improprialor other tiian 
the and such j^arson or vicar, will not or shall not make 
such agreement with the said governors, 'Uie said governors 
may refuse such augmentation, and apply the money arising 
from the bounty, which ought to have be^ employed therein, ftir 
augmenting soma other cure, according to tha rules then in 
force. 1 G<?o. S/.2. c.lO. §16. * ^ 

8. And whereas the augmentation is intended for the main* 
tenaiice, not only of parsons and vicars, hut also of curates 
and other ministers officiating in churches or chapels; Uierefore, 

t r the preventing of all doubts touching the capacity of such 
inisters who are to receive the benefit of such augmentation, it 
IS enacted, that when any part or portion of the first fruits 
or tentlis shall be annually or otherwise applied or disposed of, 
towards tHb maintenance of any minister officiating in any church 
or chapel as aforesaid, such part or portion shall from thence- 
ibith for ever be in the like •manner continued to the minister 
from tune to time so officiating in the same church* or chapel; 
and every such minister, whether parson, vicar, curate, or other 
minister for the time being, so officiating in such church or 
chapel,* shall enjoy the same for ever. 5 Ann. c.2i, §4. 

9. And to the end that churches and chapels may at all times 
lie capable of receiving augmentations, if the governors shall, by 
any deed or Instrument in writing under their common seal, 
allot or apply to any church or chapel, any lands, tithes, or 
hereditaments arising from the said bounty, or from private con¬ 
tribution or benefaction, and shall declare that the same shall be 
for ever annexed to such church or chapel, then such lands, 
tithes, and hereditaments shall from thenceforth be held and 
enjoyed, imd go in succession with such church and chapel for 
ever; and such augmentations so made shall be good and 
effectual to all intents and purposes,.whether such ^urch or 
chapel for which such augmentation is intended be then full, or 
vacant of an incumbent or minister; provided such deed or in¬ 
strument be inrolled in the chancery within six months after the 
day qf the date thereof. 1 Gro. st.2. e, 10. $21. ^ 

10* And aU churchest curacies^ or chapeh^ Hofiick shall he attg- 
mented l^ the governors of the hoiinty^ shall he Jyom the time of 
such augmentation perpetual cures and ben^es{B)\ and the 
ministers duly nominated and licensed thereunto, and thegr 
successors respectively, shall be in law bodies politic and cor- 
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<S) See 360eo.3. c.83. §3,4. tit. l^luralttg. 
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and 
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tithe«» and hereditaments, as shall be grante(!Punto or pul 
for them respectively by the said gopemoni, or other peratma 
contributing with the said governors as benefoctors. And the 
impropriators or patrons of any augmented churches or donatives 
for the time being, and*their heirs, and the rectors and vicars of 
the mother churches whereto any «uch augmented curacy of> 
chapel doth appertain, and their successors, shall be utterly iNt*' 
eluded from having or receiving, directly or indirectly, any 
profit or benefit by such augmentation, and shall pay and allow- 
to the ministers officiating in any such augmented church 

such annual and other pensions^ salaiiti^ 


chapel res[ 
and allowances. 


■pGCtl V g 1 Vf 

nces, wnk 


ich by ancient custom, or otherwise o£ rij^ 
and not of bounty, ought to be by them respectively pmd and 
allowed, and which they might by due course of law,1l)iefore the 
making of thb act, have b^n compelled to pay or allow, and 
such other yearly sum or allowance as shall be agived upon (if 
any shall be) between the said governors and such patr<Hi or 
impropriator upon making the augmentation; and the same shall 
be perfectly vested in the ministers officiating in such augmented 
church or chapel respectively, and tiieir successors, 1 ^Ot st,S. 


C, 10m f 4. 

Provided, that no such rector or vicar of such mother chyrch, 
or any other ecclesiastical person having cure of souls within the 
parish or place where such augmented church or chapel shall be 
situate, shall hereby be devested or discharged from the same; 
but the cure of souls, with all other parochial rites and duties, 
(such augmentation and allowances to the augmented church or 
chapel as aforesaid only excepted,) shall remain in the same 
state, plight and manner, as before the making of this act. § fi* 

11. And if such augmented cures be suffered to remain void 
for six m<mths, without a nomination within that time of a fit 


(4) Augmented curacies were thus made perpetual cures and 
benefices, in order tiiat the curates thereof might be perpetual cor* 
portions; but the act does not go on to say, mat they shall be con- 
siddl^ as jfarsona^es or vicarages f if it had, the words of 21 fifen, 8. 
Cm Id. § 26., «nfordng the residence of evei^ spiritual person 
ben^Ued mtK any parsonage or vicarage, would have ext^fied to 
foem. It was tbmr^ore held, that the curate of such augmented 
curacy was not liable to the penalties of 21 Hen. 8. for non-restdence. 
Jenkinson v. Thomas, 4 Term, Ren, 66A The act 57 Geo, 8. c, 99. 
has now imposed residence on all clergy having benefices tsHh enre* 
See § 5.72.81. of tliat act. I^a, l&railwnce. 





pM>» t» serve the «an#tbc^ufiei^ii e#«ioiBlii>» 

adooty to^be lioeosed fo%tba^ purp«|^; shalMepse to 

dbe-hisfaop or odier ordinary, and fituerhim to the fOeCi'Opolitai), 
and the metropolitan to the crown, according to the conrse 
oCiaiWbed in cases m presentative livings ; and the right ofnotDin* 
arion io such augmented cure may be granted or recovered, end 
the incumbency thereof shall cease and be determined, in like 
manner as in a vicarage presentative. 1 Geo» st. 2. e, 10. $ 6. 

Provided^ that if the person entitled to* nominate in such aug¬ 
mented core shall suffer lapse to incur, but shall nominate beibre 
advantage taken thereof, such nomination shall be as effectual Os 
if made within six months, although so muclr time be elapsed as 
ilttit the title of Iqjse be vested in the crown, f 7. 

^}S. All donatives exempt from ecclesiastical jurisdiction, and 
v|ignaented by virtue of the powers given by this act, shall be 
street to the visitation aud jurisdiction of the bishop of the dio- 


ebse. § 

But dO^onative shall be augmented without the consent of 
the patron in writing under his hand and seal. § 15. 

1$» It shall be lawful, with*the concurrence of the governors, 
and the incumbent, patrrni, and ordinary of any augmented living 
or cure, to exchange all or any part of the estate settled for the 
augmentation thereof, for any other estate in lands or tithes, of 
equal or greater value, to be conveyed to the same uses. ^13. 

By 43 Geo, 3. c. 107. The said power is extended to all the 
messi|ages, buildings, and lands belonging to every such aug¬ 
mented living or cure. §2, [See dDlCtlC t(in(l0*J 

And be it further enacted, that where a living shall have been 
or shall be augmented by the said governors, either by way of 
lot or benefaction, and there is no parsonage-house suitable for 
the residence of the minister, it shall and may be lawful for the 
said governors, and they are hereby empowered, from time to 
time, in order to promote the residence of the clergy on their 
benefices, to apply and dispose of the money appropriated for 
such augmentation, and remaining in •their nands, err toy part 
thereof in such manner as they shall deem most adviseable, in 
or towards the building, rebuilding, or purchasing a house, and 
other proper erections within the parish, convenient and suitable 
for the residence of the minister thereof ; which house shall «for 
ever imereafter be deemed the parsonage-house appertaining to 
such living, to all intents and purposes whatsoever; any thing 
in any act or acts, or the rules ctf the said governors, contained to 
the contrary notwithstanding. $ 3. 

14. By me 1 Geo. sf. 2. «. 10. All the augmentations, c^i- 
ficates, agreements, mid exchanges, to be made by virtue of this 
act, shall be carefully examined and entered in a book to be pro- 
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vided aftd kej^by the governors for that purpcisec which said 
entries being approved at e coart of the said governors^ and At* 
tested by the governors thcp present, shall be taken to be as 
records ,* and the true copies thereof, or of^e said entries, beii^ 
proved by one witness, shall be sufficient evince in law, t^cidng 
the matters contained therein or rela^g thereto. $ 20. 

The number of livings capable of augmentation hath befen 
certified as follows: |071 livings not exceeding 10^. a year, 
which may be augmented (by the bounty alone) six times, pur¬ 
suant to the present Vules of the'governors, which will make 
6426 augmentations; 1467 livings above 10/. and not exceeding 
20/. a year, may bd augmented four times each, which will make 
5868 augmentations; 1126 livings above 20/. and not exceeding 
30/. a year, may be augmented three times each, which Will Riake 
3378 augmentations ; 1049 livings above 30/. and not exceediir^ 
40/. a yefur, may be augmented twice each, which will make 2098 
augmentations; 884 livings above 40/. and not exceeding 50/. 
a year, may be each once augmented, which will maUfe 884 aug¬ 
mentations. So that in the whole there are 5597 livings certified 
under 50/. a year, which will require (by the bounty alone) 
18,654 augmentations, before they will be advanced to 50/. a year 
each. Ana thereupon, computing tiie clear amount of the bounty 
to make fifty-five augmentations yearly, it will be 339 years from 
the year 1714 (which was the first year in which any augment¬ 
ations were made) before all the said livings can exceed 50/. 
a year. And if it be computed that half of such augmentations 
may be made in conjunction with other benefactors, (which is 
improbable,) it will require 226 years before all the livings already 
certified will exceed 50/. a year. (5) 


(5) See this subject dilated upon in a note of Mr. Christian to 
1 Bla. Com, 285. 

By 46 Geo, 3. § 133. p. 2—6., 49Greo. 3. c.67. § !•» and 50 Geo, 3. 
c,BS, §1., which seem temporary provisions now expiied, an aug¬ 
mentation of small livings pot exceeding 150/. annum was effected, 
by gratuitously discharging them from land tax; provided the whole 
annud amount so exonerated did not exceed 6000/. But by 53 Geo, 3. 
c. 123. $ 33. it is enacted, that the commissioners for redeeming land 
tax, by letters patent under the great seed, may at any time direct 
th6^ exoneration and discharge of tne land tax charged on messuages, 
laads, tenements^ or other hereditaments, belonging to ao;^ livings 
or other eqclesiastical benefices or charitable institutions, ip cases 
wbe;re the whole clear annual income of such livings or other eccle¬ 
siastical benefices or charitable mstitutions shall not exceed the sum 
of 150/., without the transfer or payinent of any coosideraUon for tlic 
same, ip the manner mid under ttie directions and restrictions in this 
Mt mentioned. (See another temporary prwision to the lih^ ^ct Jhr 
tMoQ y^rSf/irofft Ifiih July 57 Geo.S. c. 100. §1.) 

By 54 Geo. 3. e* 173. §7. such commissioners may exonerate thn 



jFim fruHff Mi tmSa. 

The form of ft deed of ’gift of nibtiey^ dlftedted by die 
donor; fts the same hath been settled, and generally used, 
skice the mortmain act of the 9 Geo. 2. c. 86. 

This.indent#re made the - day . . — in the 

year of oar I^rd .. . . betmen A. B. ^ C. in the tofifify of 

X). . .. — qf the one partt and the governors if the bout^ f 

queen Anne for the augmentation if the maintenance of the poor 
clergy qf the other pait; Witnessethy thdt the .said A. B. hath 
given and granted, and by these presents doth give and grant, unto 

the said govemots, the sum q f . . to be ly theni di^sed qf and 

laid out, for a perpetual augmentation qf vicarage] qf E, in 
the county qf F. and diocese (f G. pursuant to the rules and orders 
made and established under the great seal qf Great Britain for 


tneesuages, lands, Stc. belonging to any livings or other ecclesiastical 
benefices or charitable institutions, the annual income of which does 
not amoiind^to 1501., although not rated to the land tax, from any 
future assessment to the land tax, in the same manner as directed 
by 53 Geo. 3. c. 123. § 33., in .cases where the messuages, lands, 
tenements, or hereditaments of such livings were or should have 
been rated to the land tax. ^ 

lAy 51 Geo.8. c. 100. §5., two commissioners were empowered, 
ioithin two years after \0th July 1817, to exonciate from land tax 
farms with which two or more uvings have bcc]i jointly augmented 
under queen Anne’s bounty, in case it appeared to them that the 
annual, income of no one of such livings, inclusive of the augmentation, 
should exceed 150/. without the transfer or payment of any con¬ 
sideration for the same. 

It was also provided, by 53 Geo. 3. c. 123- § 34., and 57 Geo. S. 
c. 100. § 2., that every incumbent of any such living or other eccle¬ 
siastical benefice, and all feotfees or trustees of any such charitable 
institutions, should, within one year after the passing qf 53 Geo. 3. 
c. 123. {viz. 12th July 1813), [six months more might he allowed by 
the commissioners, id. $34.], and within two yeais after passing 
57 Geo. 3. c. 100. {viz. 10th July 1817,) transmit a memorial to 
such commissioners, verified as they should direct, and stating the 
nature of the property from whicli the income of such living is 
derived, and the amount derived from each kind of property, and 
also a certificate signed by the collector of the land (ax tor the 
district, (which he shall grant,) containing a description of the 
messuages or other hereditaments belonging to such living; 8cc., dnd 
the name of the place where situated, and the amount of the land 
tax charged thereon; and such commissioners might, by writing, 
certify that such lands, &c., were exonerated from land tax (53 Geo. 3. 
c. 123. § 35., and 57 Geo. 3. c.lOO. $ 4.) ; which certificate the officer 
appointed for registry of contrapts fbr redemption of land tax should 
renster gratis ,* and no ee^tfilcate or copy or the registry should 
liable to stamp duty. {Id. $ 36., and id. § 6.) The proceedings to suen 
exoneration were to be laid before parliament by ime session of 1815, 
id. § 37. The time extended to session of 1821, id* § 8. 
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^ a JFOItt. 

the dispgsiticn gT thf $<dd homty^ Whitk said sum qf . . . the 

said A. B. doth hereof caomani and promise to and vtitk the said 
gaoemot'Si to pay fmthmtJi into the revenue of the said govemgrSi 
to take ^ect in possession for the me and pu^ose aforesaid imme^ 
diatdyfrom the maJcmg hereof In witness, kc. 

Ulifote: This deed when executed must be acknowledged by the 
donor, before a master, or master extraordinary, in chancery; 
and afterwards inrolled in chancery. And if the donor dies 
within twelve calendar months after the execution of such deed, 
the gift will be void. Nor is any'living capable (by the present 
rules) of being augmented which exceeds 45/. a year. The money 
given must be actually paid into the governors* hands, as soon as 
m^ be after the execution of such deed or gift. 

Where any augmentation is intended with lands or tithes, su^i 
lands or tithes must be immediately conveyed by deed of bargain 
and sale, to be executed in manner aforesaid, and inrolled in 
chancery, according to the said act. 

Form of an instrument, now usually executed by the governors, 
when any benefactor desires it. 

WhKREAS A.B. ofC. in the county of D. .- hath by 

his deed indented, heating date the -- ■ ■ day of - last 

past, duly attested and inrolled in his majeshfs high court of 
chancery, given and granted unto the governors of the bounty of 
£ 296 3 AimOifor the augmentation of the maintenance of the poor 

clergy, the sum of 2001. for the augmentation of the [vicarage] of 
E. in the county (f¥. and diocese qfG. Now the said governots 
do hereby promise to give the sum of 2001. out of their revenue to 
be added thereto: the whole to be disposed of and laid out for the 
perpetual augmentation of the said [vicarage] (fl^. pursuant to the 
rules and orders made and established under the great seal of Great 
Britain,,/?)r the distribution of the said bounty. Provided always, 
that the said gift and grant be made compleat and ^ectual accord^ 
ing to the statute made in' the ninth year of the reign of his late 
majesty king George the,second, intiitded. An act to restrain the 
disposition of lands, whereby the same become unalienable. In 
wittiess whereof the said governors have caused thdt common seal 

to be hereunto affixed 'his . .. . day ... in the year of 

our Lut'd — 


5Font 


1. AT first baptism was administered publicly, as occasion 
} served, by rivers-c afterwards the baptistry was built at 
the entrance of the cliurch, or very near it; which had large 
bason in it, 'that held the persons to be baptiiSed, and they went 



down by steps into it Afterwards when ]ihd^rsion can^e to ^ 
be disused* fonts were set up at the entrance of churches. 

1 StiiL 146. 

2. ISdm, Ihere be a font of stone or other contpetent nui'- 
terial in every church, which shall be decently covered and 
kept, and not converted to other uses. And the water, wherein 
the child shall be baptized, shall not be kept above seven days 
in die font. Lind. 241. , 

Or other*competent maferiaV} In which the diild may be dip¬ 
ped. Id.. * 

6. Edm. The fonts shall be kept locked up^r fear sorcery, 

Lind. 247. 

For fear of sorcery^ This was some vulgar superstition, which, 

Linwood says, it is better to say nothing of^ than to explain. Id, 

4. By the rubric of the 2 Ed. 6. it was ordered, that the water 
in the font should be changed opce in every month at the least. 

And on changing the water, there was a new benediction of it. 

5. By Can. 81. According to fx former constittUwn, too much [ 297 ] * 
neglected in many places, there sh^l be a font of stone in every 

church and chapel where baplism is to be ministered, the same 
to be set in the ancient usual places: in^ which only font the 
minister shall baptize publicly. 

Fotmer constitution^ That is, amongst the canons made in the • 
year 1571. 


[iFOVma pauperia, (Pleading in.) 

See Defamation. 

A PARTY*s swearing himself not worth 61. gives him no in- 
defeasible right to be admitted a pauper; but that feet, if 
denied, must be specificaliy proved: nor will that proof be suf¬ 
ficient, if the party can be fixed with ^receipt of competent in¬ 
come (6), though he may not be worth 5l. after paying his 
debts. (7) 

A pauper so admitted in the middle of a suit may be con¬ 
demned in costs at least, up to the time of his being admitted 
pauper. (8)] 

i^orntcatton* See 
viDeneral coutmh See ^irnoh. 

Dilhritme monh0. See S0om0teiit0* 


(6) CWord y.Mahey, 1 Add. Rep, 124. 

(7) Lovekin V. Edwa'^ds, 1 Fhill. R^. 179, Anon. 2 Salk, R^. SOT• 

(8) FUemod v. Cousens and others, 1 Add. Rep. 288. 


( 0 letie uniw. (9) ' 

Every T^VERY church of common right is entitled to hottse and 

glebe. And the assigning of these at the first, was of 
glebe. snch absolute necessity, that without them fio church could be 
regularly consecrated. Gibs, 661. (b) 

C 298 J 2. Ine fee simple of the glebe is in aheyame: from the 
Glebe French bayer, to expect : that is, it is only in the remembrance, 

*•* expectation, and intendment of law. 1 Inst. 34'2. (c) 

a abeyance. provided by the wisdom of the law, for that the 

parson and vicar have the cure of souls, and are bound to cele¬ 
brate divine service,^ and administer the sacraments: and there¬ 
fore no act of the predecessor shall make a discontinuance, to 
take away the entry of the successor, and to drive him to a 
real action, whereby he might be destitute in the mean time. 
1 Inst, 341. 

Freehold 3. After induction, the freehold of the glebe is in the parson. 

thereof m Glis. 661. (1) 

the parson._____ 

(9) Glebe is a portion of land belonging to or parcel of the parsonage 
or vicarage, over and above the tithes. The woid properly means a 
hard turf, or clod of earth, with grass growing thereon. Ayl.Par, 285. 

{h) The house and glebe are both comprehended under the word 
* mansCi of which the rule of the canon law is, sancitum est ut unicuiquef 
ecclestee unus mansus integer absque ullo servitio tribuaiur, Spelm in 
verb. X.3. 39. 1 Lind. 254. By the 17 Geo. 3. c. 52 , intltuleu, “ An 
act to promote the residence of the parochial clergy,” &c. explained 
by the 21 Geo. 3. c.64., it is provided, that the incumbent of any eccle¬ 
siastical living whereon there is no house, or the house is &o ruinous 
that one year’s rent will not suffice to repair it, may, with the consent 
of the ordinary and pation, borrow a sum of money not exceeding 
two years" produce of such living, for the purpose of repairing the old 
house, or building a new one, and may mortgage the glebe, tithes, 
and other profits of the living, for twenty-five years, or until the 
money so borrowed, with foterest and costs^ shall be repaid- To 
effect this repayment, the incumbent ^hall, besides interest, if resident, 
pay to the mortgagee five per cent.f if non-resident, ten per cent, per 
annum of the principal sum. If the living exceed in clear yearly 
value 100/., and there be no house on it, or it be ruinous, and the 
iricumbent shall not think at to lay out one year’s income in repairing 
it, nor make application for the benefit of this act, and shall not 
reside during twenty weeks within any year, the patron and ordinary 
may mortgage the living without him for the above purposes. Sec 
tit. 

(e) See9i«eance. 

(I) By induction, the parson is put in possession of a part for the 
whole, and may maintain an action for a trespass on the glebe land, 
though he has not taken actual possession of it. Buhner v. BuJwer^ 
2B.^ A. 470. Sec also Bechmth v. Hardings I B.S^ A. 517- Ci^rd 
y, Wicksf id, 506. Graysbrook v. Fox, Pltrtad. 281. 
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4. But yet'faeft m^y, not th& .O^oeniing which, Yet not 

it was of ancient titoe ordained by * ooiisiwtotion of ardibishop *l‘«“**»J«* 
as follpweth: Being wiling to provide <fbc tbf 
nities pf churches, we do establish by the authority pf thie pre¬ 
sent council, that ^ abbot, prior, archdeacon, dean, or otjh^ 
having any parsonage or dignity, nor any inferior clerk, shall 
presume to sell, mortgage, de navo, or in any othm* man¬ 

ner alienate (without obm'ving the form of the canon) the posses¬ 
sions or I'evennes of the dignity or chuibh committed to them, 
to their kinstbik or friends, or to any other whatsoever. And 
if any one shall presume to do contrary hereunto, tlie same shall 
be void; and he who so presumeth shall be deprived by his su¬ 
perior of the parsonage or church which he hath injured, unless 
within a time to be appointed by his superior he shall restore at 
his own expcnce, without damage to the church, that which he 
shall have alienated. And moreover, he who shall receive any 
ecclesiastical goods, and after admonition shall presume to de¬ 
tain the same, shall be excommunicated, and not absolved until 
he sliall make restitution. And also the greater prelates shall 
observe the same. Lt7id. 140. 

hfeqjf de 7urvo\ That is, so as that tlm grantee shall take to 
himself and his successors, the fruits and profits of the thing 
granted in fee, the estate remaining in the grantor. LdntL 149. 

-This was before the statute of emptores terrarvm, [ 299 ] 

which prohibits all such grants in general. 

Without observing the Jorm of the canmi] Tliat is, the bishop 
might not do the same withqut consent of the chapter; nor 
other ecclesiastics, without the consent of the bishop. I Inst, 144. 

3 Co, 73, (d) 

Greater prelates'} That is, greater than the abbot: and so 
this constitution extendeth also to the bishops. Lind, 150* 

And by the statute of the 13 Ed, 1. st, 1. c. 41. (9) Our lord 
the king hath ordained, that if abbots^ priors, keepers of hospitals 
and other religious houses founded by him or by his progenitors, 
do from henceforth aliene the lands .given to their houses by 
him or by his progenitors, the land shall be taken into the 
king’s hands, and holden at his will, and the purchaser shall 
lose his recovery, as well of the lands as of the money that he 
paid. And if the house were founded by an earl, baron, or 
other person; for the lands so aliened, he from whom or from 
whose micestor the land so aliened was given shall have a writ 
to recover the same land in demesne. In like manner, for lands 
given for the maintenance of a chantry, or of a light in a church 
or chapel, or other alms to be maintained, if the land given be 

(f[) See iLeaj»0. 

(3) Semble, Expired since 31 Hen. 8. e, 13., 23 Hen. 8 . r. 10. 

Y 4 



aUci^ed,: bti$ if tJbi« Igiul so given for a chantry* ItghVjsasienaitce 
of poor people, of other olniS' to be maintained or dojie» he nofc^ 
aliened, but such alms is withdrawn by the space of two years; 
an action (3) shall lie for the donor or his heirs, to demand the 
land so given in demesne, as it is ordained in the steUute 
Gloucester, for lands leased to do, or to render the foutm 
part of the value of the land, or more. 

If abbots, priors, keepers cf hospitals, and other religious houses^ 
Seeing this act beginneth with abbots and concludeth with 0helr 
religious houses; bishc^s are not ^comprehended within these 
words, for they are superior to abbots, and these words [other 
religious houses'] shkll extend to houses inferior to them thact 
were mentioned before, a Inst. 457. 

Or other alms to he maintained] This latter clause ex- 
tendeth to lands or tenements given to any ecclesiastical person, 
(that is, either religious, as abbots, or priors; or secular, as 
parsons of churches or others,) for the finding of a chantry priest, 
or of a light, or any other charity or alms deeds, or when a 
chantry is incorporated, and lands given tor maintenance of the 
same. 2 Inst, 459. 

300 3 And this branch being general, the same extendeth as well to 
bishops and all other secular persons, or ecclesiastical, as re> 
ligious, consisting of one sole person, or aggregate of many* 
2 Imt. 459. 

Statute of Gloucester] Which is that of the 6 Ed. 1. c. 4. 
which ordaineth, that if a man let his land to farm, or to find 
estovers, in meat or in cloth, amounting to the fourth part of 
the very value of the land, and he which holdeth the land so 
charged letteth it lie fresh, so that the party can find no distress 
there by the space of two or three years, to compel the farmer 
to render or to do as is contained in the writing or lease; the 
two years being passed, the lessor shall have an action to de« 
mnnd the land in demesne by a writ out of the chancery. 

Yet still, they might have aliened, though not of themselves, 
yet witli proper consent as aforesaid : for at the common law, if 
the bishop with the assent of his chapter, or the abbot with the 
assent of his convent, and the like, had aliened the land, the 
estate of the alienee could not have been avoided; for they, 
having a fee simple, were not restrained from alienation. But 
now, by the statutes of the 1 Eliz. c. 19.* and IS Eliz. c, 10.,all 
gifts, grants, feoftments, conveyances, or other estates, if th^ be 
contrary to the tenor of the said acts respectively, shall be utterly 
void and of none eifix;t; notwithstanding any consent or con* 
firmation whatsoever. ^ Inst. 457. 

\ - ——— - — 

. (S) Viz- The wsltoi Cessavit eo quodteuensin faciendis servUiis 
per biennium jam cessavit, F. N, B. 208. 



For tWe i^EUxi -c* 19. with regard eritketedi 

Uiat oil gifts, ^nts, feoffments, fines, or Other otMvoy&ite^'or 
estates, to nad, made, done, or silfiered, b^^'afOy atbhbiihop 
or bishop, of any honours, castles, manors, lands^ tenement^^ of* 

Other hereditaments, being parcel of the possessions of his arch¬ 
bishopric or bishopric, or belonging to the sahie, to any person or 
persons, bodies politic or corporate, wh^by any estate should 
<>r may pass ft*om the same archbisho}:^ or bishop, or any of 
them, other than for the term of twenty-one years, or three 
lives, from such time as any such lease, ^rant, or assurance shall 
begin, and whereupon the old accustomed yearly rent, or more, 
shall be resei'ved and payable yearly, diitihg the said term of 
twenty-one years, or three lives; shall be utterly void and of 
none effect. 

And by the \SMiz, c, 10. With regard to all other spiritual 
persons and corpoi'atiom, it is enacted as followeth: For that 
long and unreasonable leases made by colleges, deans, and chap¬ 
ters, parsons, vicars, and other having spiritual promotions, be 
die chiefest causes of the dilapidations and the decay of all 
spiritual livings and hospitality, and tl)e utter impoverishing of 
all successors incumbents in the same; it is enacted, that all C SOI ]| 
leases, gifts, grants, feoffments, conveyances, or other estates to 
be made» had, done, or suffered, by any master and fellows of 
any college, dean and chapter of any cathedral or collegiate 
church, master or guardian of any hospital, parson, vicar, or 
any other, having any spiritual or ecclesiastical living, or any 
houses, lands, tithes, tenements, or other hereditaments, being 
parcel of the possessions of any such college, cathedral, church, 
chapel, hospital, parsonage, vicarage, or other spiritual promo¬ 
tion, or any ways appertaining or belonging to the same, to any 
person or persons, bodies politic or corporate, (other than for 
the term of one-and-twenty years, or three lives,'from the time 
that any such lease or grant shall be made or granted, where¬ 
upon the accustomed yearly rent, or more, shall be reserved and 
payable during the said term,) shall be utterly void and of none 
effect, (e) [And see 

So that now they may not alienate, although with consent as 
aforesaid, for longer term than twenty-one years, or three 
lives. (4) 

(e) By 57 Geo. 3. c. 99. ^ 32. All contracts for letting bouses of 
residence, or the buildings, gardens, orchards, and appurtenances 
necessary thereto, on which any spiritual person shall be required to 
reside by the bishop, are void. 

(4) One in possession of glebe land under a lease void by sp* |3 lUiz, 
c, 20., by reason of the rector’s non-rcsidcnce, might yet maintain 
trespass upon his possession against a wrong-doer. Graham v. Peat, 

1 East, /Crp.244. 



wi‘ utm. 

Exchange 6. Nor bj the same rule might they exchaii|^y diough they 
do it with like consent; as it was laid down in Turiher^i case^ 
c>)47/&c.] ^OElix,f where the parson exchanged his glebe land» and 
d^ed; and though the successor, by entering into the exchanged 
lands and taking the profits, did bind himself for his own time 
(being made beibre the 13 Eliz.), it was declared, that no such 
exchange since the 13 JS//z. could be good. Yet in the Chancery 
HeportSi 5 Car.) in the case of Mmgan and Clerk) we find a decree 
made to confirm an exchange of glebe for other lands. Gibs. 661. 
(.And it lias been commonly] done by act of parliament. 

But as cxelmugea in either of the ways above mentioned can¬ 
not be made without considerable expence, it hath been some¬ 
times piactiscd, (c’>pecially in laving together small quantities of 
land, for the sake of inclosure and improvement,) for the incum¬ 
bent to make mi exchange during his own time, in which his 
successors also will find the same advantage; until by length of 
time all remembrances wheio the lands Ibrmerly lay shall be 
worn out: which, although it doth not operate to effect a legal 
title, yet no peison being grieved thereby, will probably never 
be inquired into and disannulled. 

And by the 1 Geo. 3. st. 2. c. 10. Where a benefice hath been 
augmented by the governors of queen Annt\ bounty, it shall be 
lawful, with the concurrence of the said governors, and the in¬ 
cumbent, patron, and ordinary, to exchange all or any part of 
C 302 ] the estate settled for the augmentation theieofi fbr any other 
estate, in lands or tithes, of equal or greater value, {g) [The 
glebe being an addition to the parson ex dono fundatariS) a 
lector may be without any glebe, as he may convey it to the 
vicar, reserving a rent only for himself. (6)] 

Wabtes,. 6. So also they may not commit waste, by felling wood, or 
the like; and if they do, a prohibition will be grantee), for which 
there is a writ in the register. Gibs. 661. (/i) 

But it lialh been adjudged, that the digging of mines in glebe 
lands is not waste; and accordingly, when a pruhibitiou was 
prayed in the 1.3 Ct/. 2 by the eail of Rutland, it was denied; 
fbr, said the court, if this were accounted waste, no mines that 
are in glebe lands could ever be opened. 1 heo. 107. 1 Sid. 152. 
S. C. ^6) 

Tithes if 7* Glebe lands in the hands of the parson shall not pay tithe 
glebelandb. yicar, though endowed generally of the tithes of all lands 

-^ ---- — .— .. . - —- I < - - 

(g) Which power is extended to all messuages, buildings, and lands 
belonging to every such augmented living or cure, by 43 Geo. 3. c, 107. 

(5) Edgar v. Sonel, Gtum. 435. Cro. Car. 169* Gibs. 661. 

(h) Oran injunction from chancery. See DtlfipiTiationa, in the note. 

\6) But in Knight v. Moseley) Ambler's Hep. 176., Lord Hardmicke 

said, that a person cannot open mines, but may work those already 
opened. 


A 

withia tb« parish; nor being in the hands of tb* vicary shall they 
pay tithe to the parson: and this is according to the known 
maxim of the canon law, that the church shall not pay tithes to 
the church. But if the vicar be specially endowed of the small 
tithes of the glebe lands of the parsonage, then he shall have 
them, though they are in the hands of the appropriator. 

Gibs. 661. Deg, p. 2. c. 2. (i) 

If a parson lease his glebe lands, and do not also grant the 
tithes thereof, the tenant shall pay thfi tithes thereof to the 
parson. Deg, p. 2. c, 2. 1 ItoWs Ahr. 655. (7) 

And if a parson lets his rectory, reserving the glebe lauds, he 
shall pay the tithes thereof to his lessee. (Mbs. 661. 

[And now by sUitute 55 Geo, 3. c, 147. intituled, “ An act for [Excliang^ 
“ enabling spiritual persons to exchange the parsonage or glebe puichase, 

“ houses or lands belonging to their benefices, for others of 
“ greater value, or more eonveiiiently situated for their resi- pa^onage 
“ dence and occupation, and for annexing such houses and houses^ 
“ lands so taken in exchange to such benefices, as parsonage 

or glebe houses and lands, and for purchasing and annex- 55 ^ 3 . 

“ ing lands to become glebetin certain cases, and for other pur- f. I47., 

“ poses; ” it is enacted. That the incunibent of any ecclesiastical 
benefice, perpetual curacy, or parochial cliapelry, by deed I’cco! 4 . 
indented and registered (as in § 19.), and with consent of the 
patron of such benefice, &c. and of the bishop of the diocese 
(signified as in § 10.), may grant and convey to any person and 
his heirs, or to any corporation sole or aggregate, and their suc¬ 
cessors, the parsonage or glebe house (7«), with its out-buildings, 

(t) \Blincoe v. Matson^'] Moore, 457.479. 910. Sav.3. 1 Brotvnl. 69. 

Cro. EUz. 479 . 578. S. C. [ Warden o/’ St, PauVs v. the Dean, 4 Pri, 

R. 73.] Novum genus exactionis est ut clenci d clericis decimas exigent, 
cum nusquam in lege domini hoc legamus j non enim levitee a levitis 
decimas nccipisse leguntur. X. 30. a. [And where the vicar, who was 
endowed of the small tithes, sued the rector for the tithe of a mill 
newly erected on his glebe lands, the court adjudged that it should be 
paid to the vicar. Anon. Gwill. 286. *80 if the parson’s or vicar’s 
glebe is in another parish than where the church is situated to which 
it belonj^s, the tithes of such glebe are payable to the incumbent of 
that parish wherein the glebe lies, unless some special exemption be 
shewn. Edgar y. Sorrel, Gtom. 4i35, Cro, Car. 169, Gibs. Cod. 661."] 

(7) Stile V, Miles, Owen’s Rep. 39. Dyer, 43. a. Broxvnl. Rep. 69. 

(7a) Where lights had been enjoyed for more than twenty years, 
contiguous to laud which within that period had been glebe land, but 
was conveyed to a purchaser under 55 Geo. 3. c. 147., it was lield, 
that no action would lie against such purchaser for buiidiDg so as to 
obstruct the lights, inasnuich as the rector, who was tenant for life, 
could not grant the easement, and therefore no valid grant could 
be presumed. Barket y, Richardson and anotJ^cr, ^B,&A*Bep, 

579. 



yiiraSf gardens, and glebe lands, pastures, nghts of common or 
way, or any part thereof belonging to the same, in exchange for 
any house, buildings, yards, gardens, and appurtenances and 
lands, or either of them, whether lying within tne local limits pf 
such benefice, &c. or not, but being situate conveniently for"actual 
residence or occupatloni^y the incumbent, and being of greater 
value or more conveniently situated than the premises so to be 
given in exchange, tpid b^ing freehold or copyhold of inheiitancc, 
or for life or lives holden of any mpn or belonging to the >ame 
benefice ; and that the Incumbent may, by like deed and consent 
(as in $ 10.)f accept and take in exchange to him and his succes¬ 
sors for ever, from any person, &c. any other house and lands, 
&c.' or either of them, being such freeholds, copyholds, &c. and 
of greatei value, or more conveniently situated, in exchange fbr 
such parsonage, &c.; and which house and lands so taken in 
exchange shall for ever after such conveyance thereof be the 
parsonage and glebe house, lands, and premises, of such benefice, 
and shall be annexed theieto, and enjoyed by the incumbent and 
his successors respccti^ ely, without any licence or \^rit of ad quod 
damimm ; and all copyholds so annexed shall become freehold, 
and no greater quantity than 30 statute acics of any such glebe 
lands shall be exchanged. The jiai'sonagc. Sec. to be exchanged, 
in all exchanges for other lands, &c. macle by oivners having less 
than a fee therein, or being a corporation, or under legal disa¬ 
bility, shall be of equal or not of less value than the latter. 

§ 2. Enacts, that where the lands or any part thereof to be 
so conveyed in exchange to any incumbent, and to be annexed to 
such benefice, are exempt from the render of tithes in kind, or 
covered by any modus, composition real or prescriptive, in lieu 
thereof, then the glebe, &c. to be conveyed in exchange to such 
incumbent (unless otherwise agreed) shall, after the exchange, 
be discharged from tithes in kind, or be subject to the same 
modus as the lands so convpycd in exchange to such incumbent. 

§ 3, Provides, that no incumbent shall be evicted from the 
house, &c. aiul premises so conveyed to him in excliange, by 
reason of any claim theieof, thtough any title prior to that of the 

n conveying the same, or through any defect of his title, but 
itter mi^ use all siicli remedies in tiying his right to obtain 
possession of any house or ptemises granted in exchange by such 
incumbent^ as he would have had in regaid to recovering pos- 
sessifHi of that conveyed by him to such incumbent. 

By ^4. Any incumbent, &c. of any benefice, &c. (as in ^ 1.), of 
or to which any manor is parcel or appurtenant^ and as parcel, 
&C. to which any lands or tenements have been usually granted* 
or demised, or grantable, &c., by copy of court-roll, or omerwise, 
for life or lives, or for term of years absolute or determinable on 
any life or lives, 1^ deed indented and registered (as in ^ 19.), wji^^ 



consent of jpetron and bishop testified In § annex to 

boch beneace» &c., as gl^^e lan^ or '^arsona^e hoas6, tdl or any 

} )art of such lands or tenetnen||s, wldith'hr tl^ local 

Imits or not, which after such annexation shstll 'cease to be so 
demisable by the incumbent, and shall the glebe land 

and parsonage house annexed to su^ bfen^'lme, Itc. for ever, 
without licence or writ of ad quod danmum t but such annexation 
shall not annul existing gi'ants or demises thereof. 

. Byj5. Where there is no existing parsonage house on any 
bcn^ce, or where the existing parsonage or its out-buildings on 
any such benefice shall be inconvenient, too small, or incommo¬ 
diously situate, any person being seised in#fce, and any corpor¬ 
ation sole or abrogate, with or without confirmation, as the case 
may require, with consent of incumbent, patron, and bishop (as 
in 5 10.), may convey by deed indented and registered, &c., to 
•any incumbent (who may also .icccpt the same,) any messuage, 
out-buildings, yaid, garden, orchard, and croft, &c,, right of way 
or easement, whether lying within local limits of benefice or not, 
but being conveniently situate for actual residence of the incum¬ 
bent ; and the same shall become the parsonage house, &c. of 
the benefice, to be enjoyed by the incumbent without licence of 
writ of ad quod damnum after annexation, with due registry of 
patron’s and bishop’s consent (as in f 10. and 19.), the incum¬ 
bent may take clown the old parsonage, &c., and with like con¬ 
sent apply the materials, or the produce of their sale, to some 
permanent improvement of the benefice, but nothing herein shall 
enable infants, lunatics, or feme coverts, without their husbands, 
to make any such conveyance. 

^ 6. Provides, that the incumbent, &c., of any benefice, Bcc. 
(as in § 1.), the existing glebe of which does not exceed five 
statute acres, may, with consent of the patron and bishop (as in 
§ 10.), purchase any lands, not exceeding 20 statute acres in all, 
with the necessary out-buildings thereon, whether wltbia the 
local limits of the benefice, &c., or not, so as the same be situate 
conveniently for building a parsonage or ^lebe house and out** 
buildings, or for gardens or glebe thereof, and for actual resi¬ 
dence by the incumbent; such land being either freehold or 
copyhold of inheritance, or tor life or lives nolden of any manor 
belonging to such benefice, and shall be annexed as glebe to 
such benefice, &c., and enjoyed by such incumbent, &c. without 
licence or Writ of ad quod dammmj all copyholds so annexed 
becomii^ freehold. 

^ 7. fiiacts, that incumbent may also, with consent of patron 
and bishop (as in § 10.), borrow (besides the money authorised 
to be borrowed by 17 Geo. 3. c. 53. § 1.) such sums of money "as 
are certified by a surveyor’s valuation on oath to be the value of 
the lands at their purchase, not exceeding two years’ clear income 
of the l)enefice, after deducting all taxes, &c., except assistant 
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curate^d gaUay, if»any, by inoHgiige by (to be i^stered ae 
in § 19.) of the tithes of tne benefice 4 itor twenty-eight yetafg, or 
till the princ^ai money, idteresL and costs of recovery thereof, 
are paid off; which mor^agO deed shall bind the iucumbeih; 
executing the stm^ and his aucct^sors; a counterpart of which 
shall be executed by theiKnOrtgagees, and kept by the incunibent; 
and the incumb^t i^^l annualfy pay, as wbll the interest of the 
principal, as also the/iirther sum of Bl. per cent, per annum of the 
principal originally hdvknced on the mortgage; and if not resi¬ 
dent on the benefice twenty weeks annum^ 10/. per cerA. pei' 
ann., till the whole thereof^ with the interest, costs, &c., be paid 
oiF; and every incumbent who shall pay only 5 per cent, per 
anrmm shall at any time of payment produce to the mortgagee 
a certificate of his twenty weeks’ residence in that year, under 
the hands of two rectors, &c., or officiating ministers of adjoining 
parishes; in default of which payment the bishop may sequester 
the profits till it is made; and if in arrear for forty days next after 
the yearly day of payment, the mortgagee may recover the same 
bye listress and sale, with costs, as landlords recover rent in ar¬ 
rear ; and any difference as to the payment of such principal and 
interest, in case of avoidance by death or otherwise, shall be de¬ 
termined by tw'o indifferent persons, to be named by the person 
making avoidance, or liis representatives, and the other by his 
successor, witliiii two months after such avoidance; and if they 
cannot agree, the bishop shall appoint some neighbouring clergy¬ 
man finally to decide between the parties. 

By 56 Geo, 3. c. 52. § 1. The incumbent of any benefice, with 
consent of patron and bishop of diocese, or if in a peculiar, of the 
archbishop or bishop to whom it shall belong, signified as in 
55 Geo. 3. c. 147. § 10., may apply money arising from sale of 
timber, cut and sold from the glebe lands, copyholds, &c., of 
the manor of the benefice, towards the exchange or purchase of 
parsonage house, or glebe lands, under that act. 

And by 55 Geo. 3. ••. 14V. § 8, 9. The governors of queen 
Anne’s bounty may advance any sum not exceeding 100/., in 
respect of each benefice, &c, the clear yearly value of which 
does not exceed SO/, without interest, on security of a mortgage 
(as in ^ 7.), and may lentl, in respect of such benefice, the in¬ 
come ol which exceeds 50/., any sum not exceeding two years’ 
yearly income thereof, on like mortgage, with not more than 
4/. per interest 

So any collie or hall of Oxford or Cambridge, and any other 
ctHTporate body having ecclesiastical patronage, may lend any 
suins at their disposal on such mortgage, with or without in- 
taiest, for the convenience of the incumbent of any benefice 
withiti their patronage. 4 , 

By ^ 10. The consent of the patron and bishop shall be giveh 
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to dl such <ic^s dC ex^dbange^moitgige, or pi^haae^ befora the 
execution thereof by the1i|icuinbfjilt, tbelr'^ng^Bde parties 
to end signing and sealing the iif ‘tbd # 1^06 of ^wo or 
ukore credible witnesses, whyp snuH attest by li^orse- 

ment, and that they were so s%n^ &c.,)p»Sf^s ^ the execu¬ 
tion thereof by the incumbent. ^ 

§ 11. Provides, that all the powers ^ this act to the 

bishop of any diocese, shall be exercised, as to peculiarq^ by the 
surchbisbop and bishop to whom they i%sp«ctively belong, «nd 
not by the bishop of the diocese where *thuy aic locally situate, 
except where they belong to any other person or corporation 
than archbishops or bishops. • 

By $5 Geo. 3. c. 147. §12. All owners of messuages, lands, 
&C., whether being a corporation solo or aggiegate, or tenants 
in iee or in fee tail, or for life, and all guardians, trustees, &.C., for 
charitable or other uses, and all husbands or committees acting 
for such owners, being infants, femes covcitcs, or lunatics, or 
under othei legal disability, by deed indented and registered (^s 
in § 19.), and w^ii consent of incumbent, patron, and bishop, 
may giant any house, &c., or lands, &c., or either of them, in 
exchange for any such parsonage-liouse, &c., and glebe lands, or 
may sell to such incumbent any lands not exceeding 20 statute 
acres, (but see next section,) with necessary out-biiildings, for a sum 
declared just, on a valuation made. (As in §15.) Such parsonage, 
&c., so exchanged by tlie incumbent, shall be vested 111 and set¬ 
tled on the same persons, and to and for the same uses, trusts, 
and limitations, with the same })owcis, &c. and incumbrances as 
the messuages and lands exchanged were settled upon before the 
exchange, or would liave been settled if it had not been made; 
and all purchase-money received on account of such lands, &c., 
belonging to any corporation, infant, feme covert, lunatic, or 
other person under legal disability, sliall be paid into the bank 
in the name of the accountant-geneial of chancery, to be invested 
in the funds in his name, and the dividends paid to the persons 
entitled to the rents, &c. of the lands ;»old, until the same Is laid 
out in pui chasing the land lax or payiiig off* incumbrances, or 
in the purchase of otlier lands, &c. to the same uses. 

None of the incapacitated persons named in § 12. shall convey 
more than five acres under this act. Id. § 13. 

Where any exchange or purchase shall be made under this 
act, six calendar m<Mi(hs’ previous notice, desciibing tlie premises 
respectively to be given and taken in exchange or purchased, 
shall be given of the intention to make such exchange or pur¬ 
chase, by insertion thereof for three successive weeks in some 
county newspaper, and by fixing it on the door of the church 
shortly before the commencement of the service, on three Sun¬ 
days successively. Id> § 14. 



ApMip#ndjf|JuBtion appratUKli 

•?>!#•» P«fP*'"j^ ^ oatlH o^ an. 


♦ft V j^it^fa^MilAdistJnctly specifying the \titiil-0 

aU tiij^r growfajf tneredft, oSthe ^nts of comnion, iniaes* Affit 
and OT (j||iejmd!bl^&c.,^^o%^g to either of the premisies* 

55 Geo. 3. c. 9 1%*4, » ^ T » » 

In all cases ^^xfbaiige and purchaA under this act> the 

bishop,, 4 >n recef^i^such maps and valuation, shall, if he so &r 
approve of such ^change, i&c., issue a commission of inquHTj 
under his hand and seal, directed tb not less than six persOtiSj^of 
whom three shall be beneficed cleigymcn resident near such 
benefice, &c., and one a barrister of three years’ standing, to be 
named by the seiiior judge of the last nisi prim commission for 
the county; and if in Cheshire or Wales, by the chief jjisUce, qr 
other justice of the great sessions, in bis absence. 56 Geo* §• 
c. 52. $ 2. (If in ISItddlescx, by the chief justice of king’s ben(d> 
or of common pleas for the time being. 1 Geo. 4. n. 6. $ 9v) 
Whose return shall be made on actual inspecUoii of the premises 
\^ith such map and valuation before them, and,signed by a ina> 
jority, or by two of the aaid clergymen, together with such bw^t 
rister; and no such exchange or purchase shall be made, iinlpss 
the return certify that it is proper to be made, and will prOmofo 
the permanent advantage of the benefice. 55 Geo. 3. c. 147* ft 16. 

56 Geo. 3, c, 52. § 2. 1 Geo. 4. c. 6. § 2. 


If the patron of any such benefice, &c. is a minor, idiot, luna¬ 
tic, or feme covert; guardian or committee, or husband of every 
such patron, may execute deeds, &c. for him, and shall bind 
him therebv. 55 Geo. 3. c. 147. ft 17. 

Where tlie patronage of any such benefice, &c. is in the crown, 
and is above the yearly value of 20/. in his majesty’s books, the 
consent of the crown to the proceedings under this act respect-^ 
ing the same shall be signified by the execution of the deeds by 
the first commissioner of the treasury; or if not exceeding 20^ 
per anntm^ .than by the lord chancellor’s execution; or if within 
the patronage of the crown in right of the duchy of Lancaster, 
then by such execution by the chancellor of the duchy. Id. ft 18. 

One part of all deeds and instruments made and executed in 
pursuance of this act, with the maps and valuations), commissions 
of inquiry, and returns thereto, shall within twelve months afUri 
date, be entered ^ the oflice of the registrar of the diocese wheil^^ 
iq the benefice, & (as in § 1.), is locally situate ; if within a pecUf. 
liar, then with the registrar ^ereql* for preservation therein (and^ 
such registrar shall s^gt^a certificate of deposit either on the 
same or a separate ||^chnteifi); which deeds, 8 cc., shall be open 
to inspeOtion at prop^ h^llrs, and an olBice-copy, certified by 
the registrar, shi^lm' ^Sence thereof in ail courts, which he 
shall grant on request; and 10s. sliall be paid him, besides any 




Tfiis act fthali not t'epeal an^ck la fomjmaftbditfv^^tt^ dF 
any banc6ce,*W. $21.1 wHk. . ^ 


any bmcfice, *</. $ 21.1 » ^ * 

S'. Bjl' aftfil 28 C. 11 . If any if{b!ln|hei& shell'll} iitad incumbtiit 

b 8 fbf« ileath hath caused any of his^glebc^;^^ to lullllliuim 
aMl iown at his proper coste and *char^s^%ith tuiy corh^or 
gfawolNn such case, every such incumbeift make^^his tefita* 
ntsntoP all the profits of the corn growing upon the l^d glebe 
lauds so Ulanured and sown. § 6 . * « ' 

But if his successor is inducted l^ore the severance theredf 
fbem ihei^ound, the successor shalrhave the tithe thereof; fbt 
although me executor repres^t the person of the testator, yet be 
cannot represent him as parson, inasmuch aS another is inducted. 

1 Jlefll's Abr. 655. Wats. 504. * < 

Otherwise, if the parson dieth after severahee from the groun<^ $03 
and before the coa^ is carried off; in this case, the successor , 
shalrhave no tithe: because,'though it was not set ou^ yet a 
right to it was vested in the deceased parson the severance 
from the ground. The same is true in case of deprivation or 
resignation after glebe sown: the successor shall hay 6 tjtte tithe, 
if the com was not severed at the time of his coming in; other¬ 
wise if severed. Gibs, 662. {Ic) 

<l^oob0 of the Church. See 


ii^race. 

^J^RACE is sometimes used for a faculty, licence or dispmi- 
sation; but this seemeth to be only in case where the matter 
proceedeth as it were ex grattay of grace and fayiMln^<and not'^ 
where the licence or dispensation is granted of or of 

necessity. Ayl,Pat,S5S. 


d^rafU 


halleluiahs; the'Cre^ ofiertory, trisagium, as also the offi 
spiihknng ti>e holy water. Ltndw. 251. 

dDuatbtatt. See 

dDiigrbiatt of Ae spiritueltij^. w $E^Bop0> 

■ - -r - — J— -- I IP J • ~ l " ' ^ - ..I I n 

* (b) Per Coke Ch. Jf. ZMoyle v. Emri] 2Bula, 184. 
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Jtcresy 

wIiAt 


% h 

. 

f^MAHTri aipresor^ticai for the tithe of 

* cut dgnrn imf«(j|ied fos fueii^ 


' ai_ 

d||nri} ipf «(j|ied fo|j fiiei^ 


l^creep. 


1, TT seemeth ttiat among protestants heresy is taken tom n 
false opinion repugnant to some point of doctrine cle^ttfy 





possible to set down alFthe particular 
may properly be called heretical^ concerning which there qre aAd 
alwa^ have been so many intricate disputes: however the follow- 
^g statute of the 1 Eliz. c. 1., which erected the high commission 
court, having restrained the same from adjudging any points to 
be heretical out such as are therein expressed, it hath been 
since generally holden, that although the high commission 
court was abolished by the statute of the 16 Cor. 1. c.ll., yet 
those rules will be good directions to ecclesiastical courts in r^u- 
tion to heresy. 1 tima. 4. 

By which said statute of the 1 Mtz, r. 1. it is enacted as ibl- 
loweth: All such juiisdictions, privileges, superiorities, and pre¬ 
eminences, spiritual and ecclesuuticm, as by any spiritual or 
ecclesiastical power or authority, liave heretofore been, or may 
lawfully be exercised or used for the visitation of the eccle¬ 
siastical state and peisons, and for reformation, order, and 
correction of the same, and of all manner of heresies, schisms, 
t a1i>uses, offences, contempts, and ‘enormities, shall for ever be 
united and annexed to the impel ial crown of this realm. $ 17. 

And such persons to whom the queen shall by letters patent 
under the great seal give authority to execute any jurisdiction 
spiritual, shall not in any wise have power to adjud^ any matter 
qt caus^ to be heresy, but only such ail heretOil^re have been 
^ui^d to be heresy, by the authority of the canonical scrip- 
1 tureSf or by some of the first four general councils, or 1:^ any 
other geil^ral council wherein the safne was declared heresy by 
the^^press and plain words of fiie'said (Sdbnical scriptureS| or 
as hereafter shall be judgedi or determined to be herei^, by 
the high court of parliament, ivith the assent of the clergy in,me 
bnnvDpatioD. €36. ^ 

And &is is the first boundai^ that was set to ibe extetk of 
heresy as to the matter thereoi^ what only slMll be a^d^d 
heresy. 1 H,H. 406. 


4 



• jimm 

rThe ffrouo4 of Umita^on was IKfaMpe^ (0 lb» 

times of popem in wbi^i^MirytvIl^ that 

tht^hun^ of Kome thought Bt Oy tw<Md|MQ% ww £ir 

'soteiver in its own nature from beio|| fimdameifl^lto Bioba«bi|^ 
contrary to the gospd and di^ncj^nt dflll%ft)e^f^j|||e <!atboIic 
church; such as speaking against pil^ima|^s, aga^t the wor* 
ship of images, ariosi the necessity of aniiauiar^nfessiciliB, mid 
tl^e like* Gibs. $52. %||!^ 

Insomuch that the canon law reckon^ up'^ighty-e%ht difl^r* 
eQ|<ttQ|jbs of heresy. Ayl. Par. 290. • 

act indeed is not so particular and certain as might have 
wished; for according to the inclination* of the jud^, pos- 
sihly smne would determine that to be heresy by the canonical 
scitiptnrfs which is not all heresy, nor contrary to the canonical 
scriptures; but howsoever, it brought heresy to a greater cer¬ 
tainty than before. 1 H. H. 407* 

2 . Lord Hale says, Before the time of Richard the second, Power qf 
tliat is, before any acts of parliament were made about heretica|^ **‘® 
it is without question, that in a convocation of the clergy or 
vincial synod, they might and frequently did here in England 
proceed to the sentencing of heretics. 1 H.H.$90. 

Mr. Hawkins says. It is certain that the convocation may 
declare what opinions are heretical t but it hath been questioned 
of late, whether they have power at this day to convene and con¬ 
vict the heretic. 1 Haw. 4. 



And Dr. Gibson saith, How far the convocation of each 
province, which had once an undoubted right to convict and 
punish heretics in a sv nodical manner, doth still retain or not 
retain that authority, lie will not presume to say; until the judges 
ahall be clear and nnal in their opinions, and that point shall 
have received a judicial determination. Gibs. 353. 

3. The diocesan alone, as to ecclesiastical censures, may Power 
doubtless proceed to sentence heresy. 1 H. H. 392. 1 Haw, 4. 

And so might he have done at common law, before eny statute 
for heresy was made. 3 Inst, 39. 

But it 1 $ said, that no spiritual judge, who is not a bishop, hath 
this power. I Haw. 4i, 

And it halJi been questioned, whether a conviction before the [ SOB 3 
ordinary wexe a sufficient foundation, whereon to ground the 
writ de baretico comburendo, as it is agreed that a coqyiction be- ^ 
fore the convocationfwas. 1 Haw* 4. 

For* anciently, the temporal courts would not us^ly bum ^ t 

the oifonder, without a sentence from a provincial synod. 

1 H.H392. 

It is cer^n, that a man cannot be proceeded against at the pom^r tiit 
ommoa law ifija temporal court merely for heresy; yet if in theiaapjw 
^ z 2 . I i 




How pu« 
nuhable. 
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tions, whkfaiiakay tead’ib tha dbfedflSiwW of piddiicsj^cM^fif 
MseffiMBth tfaat*^)w'‘inay <in y^iMMresjSect be fined and impiWIed 
npottraii indictment the common^ law. 1 Haw, 4. (7) >/t ^ 

Abo a «teni{KnraV judge^tmajaMncidentfllly take knowledge^ 
wlietMir a tcnelj^ heretical or not: as indiere one was commH^ 
by force of the^tStalatiK of the 2J7m.4. c. 15 (which is now to* 
peale^^for saying that he was not bound, by the law of Chid, to 
pay tithes^to the curate; and another for saying that thou^nhe 
was excommunicate before men, yet he was not so befi^refiCbd: 
the temporal courts, on an habeas carpus in the first case, and an 
action of false imprisonment in the other, adjudged neithr^ of 
the points to bedieresy within that statute; for the kin^s cou^ftk 
will examine all things which are ordained by statute.' 

Also in a 'quare impedit, if the bbhop plead that he refined /the 
clerk for heresy; it seems that hn must set forth the partidular 
point, that it may appear to be heretical to the court wheresiii the 
ijlction was brought, which having cognizance of the original 
c»use, must by consequence have a power os to all incidental 
matters necessary for the determination thereof. 1 Haw, i. 

But if a person be proceeded against as an heretic in the 
spiritual court pro salute anima, and thinking himself aggrieved, 
his pre^r'remedy seems to be, to bring his appeal to a higher 
ecclesillstical court, an<l not to move for a prohibition from a 
temporal one, which as it seems to be agreed, cannot regulariy 
determine or discuss what shall be called heresy. 1 Haw, 4. 

5. There is no doubt, but tiiat at the common law one con* 
victed of heresy, and refusing to abjure it, or falling into it again 
after he had abjured it, might be burned by force of the writ de 
haretico comburendo, which was grantable out of chancery upon a 
certifidhte of such conviction; but it is said, that he forfeited nei¬ 
ther lands nor goods, because the proceedings against him were 
only pro salute anima. B^t at this d^, the said writ de haretico 
comburendo is abolished by the statub^i^the 29 Car, 2, c.9, : ‘^i|d 
idl the old statutes which gave a 'ppW€r to arrest or imprison 
persons for heresy, or introduced an^ forfeiture on that account, 
are regaled: yet by the common law, an obstinate heretic 
brang excommunicate, is still liable to be impiiioned by force of 
die writ de excommunicaio cepiemh, till he'make safisfacdon to 
the church, ''li^aw.4, 5. ^ 

By which said statute Car. 2 ,^ 9. it is enacted, that « 

thj|Writ commonly called bredif^^ttrefieo comburendot wi^ ail 
pfolSess and proceedings' tl^fiNIpon in order to die executi^ 
writ, or following or depending thereupon, and all punish- 

■■ — - - ■ - I I ■ 1— - -- - - I • 11 * 1 - 


(7) See Mr. Merivale'n notes in the AUomeyOenend v. iVimron, 
3 meriv. Hep. 883—385. ' * 



iof pontiaac^ or m obolmtty^lapdMiraB^t^^ 
tio^f and alMis^e^» jtdCSBWid/^tAsSy |tf«r IVV 
^^'^ihrovioed, th^t Nothing it tllis act sluiH extend'^ 
or abridge the jurisdiction of prqtestant arc^dsfaopd orJUsnopiv fv 
oUier jud^ of^lny ecclesiaistical courts* in oaMl^ atueisin, 
heresy, or schism, and other damnabje dictriil0l add 
efrinioDS; but ^t they may proceed to punish Ae same 
idg. to his mqesty’s ecclesiastical laws, by excomoMitfieatiOT^ ^ 
derivation, degradation, and otiier eccl^iastical c^ures^ not 
ehtending to death, in such sort, and no mheri as thtytjfgghi 
done before the making of this act, § 2. * " 

As khey might have Ume before the mdkmg tf this a^J 
Upon the abrogating ofvdi the ancient statutes madCirAgc^** 
heretics, the cognizance of heresy and punishment of heretics 
returned into its ancient chaMd and bounds; mid now belongs 
to the archbishop, as metropcdftan of the province, and to every 
fedshop within his own propmr diocese, who are to punish on^y by 
eeckmastical censures. .And so (saith Lord Coke) it was put % 
ure in all queen Elizabeth’s reign ; «id so it was resolved by the 
chief justice, chief baron, and*two other of the judges, upon den- 
saltation, in the 9 Ja, in the case of Legate the horctic. - 
Gtbs, SSS. ( 1 ) , ' 

!9at as no person can be indicted or impeached for heresy 
before an^ temporal judge, or other that hath temporal Jurisdic¬ 
tion; so if a heretic be convicted of heresy, and recant^vlie 
may not be punkhed by tlie ecclesiastical law: as we resolvdd 
in the 9 JTa, in the case of Nicholas JPtMer, Gibs. 3SS. (m) 


l^criot. * C S08 j . 

JjEBIOTi in the k^egeatf from here, an army, and 

geot, a march or ea^^tibn; w££ first paid in arms and 
horses to the.lord of the see. It was the practice also po have a d 

Iteriot paid to the parish priest; which was commonly the bes^ n 

or toCond)>bed buM^tof the deceased, led before the corpse».fuid 
delWened itt the place of sepulture. Lair, Feud, 54 . Ken, Par. 

Ant, Gloss, (n) # « 

And this was in dim nam^c^ a mortuary or corse present t and 
so It was injenned by a ctamiltititou of archbishop Winchel^etu 
that if a person at the time of |i» death ba^ two or more q^ti^ 

... . ........ 

(0 ^Br&vofd, 41. S Inst, c, 5., of heresy, 12 Bep. 99. 

(m)12i2^. 44. r 

(h) 2 J?/a. Com. 422. 
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goods, the first-best should be giVen to him to whom it wns^uc 
(that is, to the lord of the see); |tnd the second-best should be 
reserved to tlie church where (he deceased person received the 
Sacramento whilst he lived. Lind. 1^ 


See itai;&’0 S?ap. 


T1Y the 5 & 6 Ed. c. B. Forasmuch as at all times men be 
not so mindful to laud and praise God, so ready to resort 
and hear God’s holy word, and to come to the holy communion, 
and other laudable rites which are to be observed in every 
Christian congregation, as their bounden duty doth require; 
therefore to call men to remembrance of their duly, and to help 
their infirmity, it hath been wholesomely provided, that there 
should be some certain times and days appointed wherein the 
Christians should cease from all* other kind of labours, and 


should apply themselves only and wholly unto the aforesaid holy 
works, properly pertaining unto true religion; the which times 
and days specially appointed for tlie same are called holidays, not 
for the matter or nature either of the time or day, nor lor any 
of the saint’s sake whose memories are had on those days (for so 
all days and times considered are God’s creatures, and all of 
like holiness), but for the nature and condition of those godly 
and holy works whereAvith only God is to be honoured, and the 
congregation to be edified, whereuiito such times and days are 
sanc*i%d and hallowed, tliat is to say, separated from all pro¬ 
fane tfts, and dedicated and appointed, not unto any saint or 
creature, but only unto God and his true worship; neither is 
it to be thought, that there is any certain time or definite 
number of days presoibetl in Holy Scripture, but that the 
appointment both of the “time, and also of the number of days, is 
left by die authority ol God’s word to the liberty e/f Christ’s 
church, to be determined and assigned orderly in every country, 
by the discretion of the rulers and ministers thereof as they 
shall judge |nost expedient to the true setting forth of God’s 
glory and the edification of their people: it is therefore enacted, 
mat all the^ days hereafter mentioned, .hall be kept and com¬ 
manded to be kept holidays, and none other; that is to say, all 
Sundays in the year, the days of the feast of the circumcision of 
our Ixird Jesus Christ, of the Epiphany, of the purification of the 
Blessed Virgin, of St. Matthias the apostle, of the annunciation 
of the Blessed Virgin, of St. Mark the evangelist, of St. Philip and 
Jacob the apostles, of the ascension of our Lord Jesus Christ, of 



tihie nativity of St. John Bap^ of St. I’eter |he ai)ostl& of 
St< Jame» the apostle, of St» Bartholomew the apo$tIe, of SC 
lif^ttheiy the apostle, of St. Michael the^^rchangel, of St.'^Loke 
the evangelist, of St. Simon and Jude the apostles, of Alf Saints, 
of St. Andrew the i^ostle, of St. Thomas the aposHe,' of the 
nativity of our Lord, of St. Stephen the Martyr, of St. John the 
evangelist, of the holy'iniiocents, Monday and Tuesday in Easter 
week, and Monday and Tuesday in Whitsun week ; and that none 
other day shall be kept and commanded to be kept holy, or to 
abstain from lawful bodily labour. 5 SfQJid, c. 3. $ 1. 

And it shall be lawful to all archbishops and bishops in their 
dioceses, and to all other having ecclesiastical or spiritual juris¬ 
diction, to enquire of every person that shall offend in the pre* 
raises, and to punish every such offender ^y the censures of the 
church, and to enjoin them such penance as the spiritual judge 
by his discretion shall think meet and convenient. § 3. 

Provided, that it shall be hiwlul for every hiisbandmai^ 
labourer, fisherman, and every other person of what estate, de¬ 
gree, or condition he be, upon the holidays aforesaid, in harvest, 
or at any other time in the year when necessity shall require, 
to labour, ride, fisli, or work, any kind of work, at their free wills 
and pleasure. ^ 6. 

Provided, that it shall be lawful to the kuights of the right 
honourable order of the garter, to keep and celebrate solemnly 
the feast of tJieir order, coimnonl}' (ailed St. George’s feast, 
yearly on the 22d, 23d, and 24 th days of April, and at such 
other tinies as yeaiJy shall be thought convenient by the king [ 310 3 
and the said knights of the said honourable order. § 7. 

This act was rtqiealed in the first ye.ir of (|iieen Mary; and in 
the first of queen Eli/abcth, a bill to revive the same was 
brought into piu'liament, but passed not; so that the r^eal of 
queen Mary remained upon this act, till the first year of king 
Janies the first, when this repeal was taken off. In the mean- 
w'hile, the calendar befoie the book of common prayer had 
directed wdiat holiday*^ should be observed; and in the articles 
published by queen Elizabeth in the seVenth year of her reign, 
one was, that there be none other holidays observed, besides the 
Sundays, but only such as be set out for holidays, as in the said 
statute of the 5 & G Edw. 6 ., and in the new calendar authorized 
by the queen’s majesty : who appears in other instances (as she 
did probably in thi%) to have greatly disliked the parliament’s 
intermeddling in matters of religion, the ordering of which she 
reckoned one great branch of the royal supremacy. Gibs, 24*5, '* 

2. Rtibi ick befijre the common jyrayeh'. A table of all the feasts Feuto. 
that are to be observed in the church of England through- ^ « 

otit the year:- All Sundays in the yeavt the circumcision 

<»cr Lord Jesus Christ, the Ep'phany, the {.onversion of St, Paul, 



m 


Fasting 

days. 

Csn 


Blessed Viegm, St. Matthias ihe ike 

arnmnekUim the Blessed Vitgih, St, Math the evangdisti 
St. Philip and St. James the apostles^ the astxnsion of our lard 
Jesus Cnristi'St. Barnabas^ the nativity ^ St, John the Baptistf 
St. Peter the aposUe^ St. James the apostle^ St. Bartholomew the 

r stlsf St, > Matthew the apostlct St* Michael and all angelsj 
lake the eoangelist, St. Simon and St. Jude ihe apostles, Jlil 
Saints, St. Andrew the apostle, St. Thomas the apostle, ihe nativity 
of our Lord, St, Stephen the martyr, St. John the evangelist, ihe 
holy innoeents, Monday and Tuesday Hn Easter week, Monday and 
Tuesday in Whitsun week. 

In tills table is observable, that all the same days are 
repeated feasts, which were enacted to be holidays by the albre' 
said statute; and also these two were added, viz. the conversion 
of St, Paul and St, Barnabas, which perhaps were omitted out 
of the statute, because St. Paul and St. Barnalras were not 
accounted of the number of the tw'elve. But in the rubric 
which {n-escribeth the lessons proper for holidays, those twa 
festivals are speci^ed under the denoinuiation also of holidays. 
But their eves are not appointed by the calendar, as the eves of 
the others are, to be fasting days, 

3. By Can, 72. No minister shall without tiie licence and 
direction of the bishop under hand and seal, appoint or keep 
any solemn fasts, either publicly, or in any private houses, other 
than such us by law are, or by public authority shall be 
appointed, nor shall be wittingly present at any of them; under 
pain of suspension for the first fault, of excommunication for 
the second, and of deposition from the ministry for the tliird. 

By the 2 & 3 Edw. 6. c. 19. Albeit the king’s subjects now 
having a more perfect and clear light of the gospel and true 
word of God, through the infinite mercy and clemency of 
Almighty God, by the hand of the king’s majesty, and his most 
noble father of famous memory, and thereby perceiving that one 
ilay or one kind of meat of itself is not more holy, more pure, or 
moie clean than anothur; yet forasmuch as divers of the 
king’s sublets, tuiming their knowledge herein to satisfy their 
sensuality, have of late times, more tlian in times past, broken 
and contemned such abstinence which hath^ been used in this 
1 ‘ealra, upon the Fridays and Saturdays, the embrhg days, and 
other days, eommordy called vigils, and in Lent, and other 
accustomed times: the king’s majesty, c ^nsidering that due and 
godl^ abstinence is a mean to virtue, and considering also 
specially, that fishers and men using the trade of living by fishing 
in*the sea, may thereby the rather be set on work, and that by 
eating of fish much flesh shall be saved and increased; and also 
for divers other considerations and commodities of this realm, 
floth ordain and enact, with the assent of the lords spiritual and 
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teaip6t«]) and the <x>nlinons in ^is present paHiiment assembled, 

that aH manner of statutes, laws, constitution^ mid usag^ con* * 

oerdinjT any manner of fasting or abstinesure irom any^mds of 

meats, heretofore in this realm made or used, shall ^Me their 

force and strength, and be void and of none ^ I. 

And also that no person shall willingly ami wittingly eat 
manner of flesh upon any Friday and Saturday, or the embring 
days, or in Lent, nor at any other day commonly reputed as a 
fish day, wherein it hath been commonly used eat fish and not 
flesh; on pain of 10^. for the first offence, and imprisonment for 
ten days, and during the time of his imprisonment to abstain 
from eating any manner of flesh; for the Second ofiTence, 20s. 
and imprisonment twenty days, and during the Ume of his 
imprisonment to abstain from eating any manner of flesh: and 
so like pain and imprisonment, as often as he shall afterwards 
ofiend. $ 2, 3. 

And the justices of gaol delivery, and of the peace, shall have 
power to inquire of, hear, and determine the same j as in cases 
of trespass, or other offence against the peace: half of which [ 312 J 
forfeitures shall be to the king, and be estreated into the ex¬ 
chequer, as otlier fines for any trespass or other offence against 
the peace; and half to him that will sue in any of the king’s 
courts of record. J 

Provided, that this statute shall not extend to any person that 
hath obtained any licence of the king; nor to any person bdng 
in great age, and in debility and weakness thereby; nor to 
any person being sick or notably hurt, without fraud or covin, 
during the tinie of iiis sickness; nor to any woman being with 
child, or lying in child-bed, for eating of such one kind of flesh 
as she shall have great lust unto; nor to any person being in 
prison for any other offence than against this act; nor to any that 
shall be the king’s lieutenant, deputy, or captain of any of his 
majesty’s army, hold, or fortress, but the same themselves may 
eat flesh, and license their soldiers to do the same, in time 
prohibited, upon the want and lack dof other kind of victuals; 
nor to St. Laurence even, St. Mark’s day, or any other day or 
even being abrogate , neither to any such as hitherto have 
obtained any licence in due form of tlie archbishop of Can¬ 
terbury. § 5. 

And all archbishops, bishops, archdeacons, and their oflicers, 
shall have power to enquire of offenders in the premises: and 
present the same to such, from time to time, as by virtue of this 
act have authority to hear and determine the same. § 6. 

Provided that no person be molested on this act exc^t he be 
accused, convented, or indicted, within three months after the 
of&nce committed. $ 7. 

And by the 5 ^ 6 Edw. 6. r. 3. Every even or day next 
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going h^ore any of the afbtesakl deys of the feasts of the na» 
our Lord, of Easter, of 4:he ascension of oar Lord, 
^nteeost, and the'i^ification, and the annunciation of the 
aforesaid’Blessed Virgiil, of all saints, and of all the said feasts 
of the apostles (oiher than of St, John the evangelist, and Philip 
and Jacob), shall be fe&ted and commanded to be kept and 
observed; and none otl^r even or day shall be commanded to 


be*fested. § 3. 

il.nd it shall be lawful to all archbish(^s and bishops in their 
dioceses, and to all othar having eccfesiastical or spiritual juris* 
diction, to enquire of every person that shall offend in the pre** 
mises, and to punish every such offender by the censures of the 
church, and to enjoin them such penance as the spiritual judge 
by his discretion shall think meet and convenient. $ 3. 

Provided, that this act shall not extend to abrogate* or take 
away the abstinence from flesh in Lent, or on Fridays and Satur¬ 
days, or any other day which is already appointed so to be kept, 

* by virtue of the aforesaid act of the 2 & 3 Pdtv. 6, c. 19., saving 

£ 313 X only of those evens or days, whereof the holiday next following 
is abrogated by this statute. $ 4. 

And provided, that when any of the said feasts (the evens 
whereof be by this statute commanded to be observed and kept 
festing days) do fall upon the Monday; then the Siiturday next 
before, and not the Sunday, shall be commanded to be fasted for 
the even of any such feast or holiilay. § 5. 

Other than of St. John the evangelist, and of Philip and 


Jaccb~\ The one of which fallelh within tlie Christmas holy- 
days; and the other within the paschal solemnity, betwixt 
Easter and Whitsuntide. Gibs. 252. 


By the rubric, the tiibles of vigils and fasts, and days of 
abstinence to be observed in the year, is as followeth, (which 
although not in words, yet, in substance is the same, with what 
is above expressed in the aforesaid statute;) vh. the evens or 
vigils before the nativity of' our luord, the purification of the 
Blessed Virgin Maip, t annunciation of the Blessed Virgin, 
JEaster dc^ Ascension dap, Pentecost. Si. Matthias, St. John 
Baptist, St. Peter, St. James, St. Barlholunww, St. Malthevo, St. 
Simon, and St. Jude, St. A. Ircw, St. Thomas, All Saints. And if 
any of thtse feasts fall upon a Monday, then the vigil or fist day 
shaU be kept upm the Saturday, and not upon the Sunday next 
bfore U. 

Vigils\ Vigil was so called a vigilih, because thereupon 
people were not onl^r to fast, but to watch or wake by night 
and pray. Gibs. 252.* 

And by the rubric aforesaid, the days of fasting or abstinence 
are as followeth: 1. The forty days of Lent. 2. The Ember 
days, at the ,/wo* seasons t being the Wednesday, Friday, and 
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Satwrdaif afier t1^ j^st Sundt^ in txfU^ Me jffiwMf 
Septend>€r the fourteenth, and Decembdi^'v^ tbirteentK 
tJ^ee rogation days j being the Monde^, Tkt^kde^i and Wednesdc^, 
before Holy Thursday, or the ascension of our Lord, 4. AUihe 
Fridays in the year, except Christmas da§. * 

The ember days'] Ember day» V9|te fests observed in the 
church very early; and particularly by the church of Englalid 
in the Saxon times, who called them ymbrync dagas, from 
whence (and not from embers, or from the Greek as 

some have conjectured,) our name of ember days is to be 
derived. The Saxon embryne (says Dr. Marshal) signifies a 
circle, a circuit, or course; and, therefore, they may be not im^ 
properly called the circular fasts, or fasts in course, being ob¬ 
served iir tlie four seasons on which the circle of the year turns, 
and, accordingly, called by the canonists, jejuma quaiuor tern-' 
poftm, or fasts of the four quaiters of the year. Gibs. 252. 

Bogation dayi] Dr. Otey says, tlie rogation days were so 
called, from the extraordinary pra;^ers and supplications wliich, 
with fasting, were at this* time offered to God by devout 
Christians. Giey Abt. Cod. 101. 

JBut Dr. Godolphm says, the rogation days had their names 
fh)m certain rules or ordinances for abstinence or days of 
fasting, which the bishop of Rome recommended to be observed 
by the western churches, befoi*c that he assumed the power of 
compulsion; and which, therefore, he called by the gentle name 
of rogation: and thence the week of abstinence, a little before 
the feast of Pentecost, was called the rogation week, the time of 
abstinence being appointed at the beginning by that ordinance 
which was called logatio, and not lea, denetum, statutum, or the 
like. God. 129. 

By the SEliz. c.5. intitled “ An act touching political consti-^ 
tulions Jor the maintenance of the navy.'* (8) For the maintenance 
of ihe navy, and for the sparing and increase of flesh victual, it 
shall not be lawful to any person to cat any flesh upon any days 
now usually observed as fish days; on pain of or one 

month’s close imprisonment without bail. S5Eliz. c.l. §22.] $15. 

And every person within whose house such offence shall be 
done, and being privy or knowing thereof^ and not efiectually 
publishing or disclosing the same to some public officer having 
authority to punish die same; shall forfeit [ISs. 4id. SSJBltz, 
e.7. $22.] $16. 

All which forfeitures for not abstaining from meats, shall be 
one~third to the queen, one-third to the informer, and one-third 


(8) See as to this act, Tyrwh. Sf Tind. Dig. of StatuieSf tit. Holy- 
days, Fasts, and Sundays, pi. 9. et seq. 
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tQ tbe opttiiiion use of the parish where the offence shall be fx>oin 
tnilted^vend to be levied by the churchwardenit after convictfon 
in that behalf. $ 16. 

Provided} that nothing in this act contained} concerning the 
eating of fleshy shell extend to any person) that hereafter shall 
have any ^edal licence, upon causes to be contained in the 
same licence, and to be oranted according to the laws of this 
realm in such cases provide. $17. 

All and eveiy of which licences shall be void, unless diey 
contain these condition*; viz. every licence made to any person 
being of the degree of a lord of parliament, or of their wives, shall 
be upon condition, that every such person so to be licensed, shall 
pay to the poor men’s box, within the parish where they dwell, 
on the feast of the Purification or within six days after, 26s, 8d.; 
the same to be paid within one month next after the same feast, 
on pain of forfeiting the licence: and every licence to any per¬ 
son of the degree of a knight, or a knight’s wife, shall be upon 
£315] condition, that every such person so licensed shall pay yearly 
13s. as aforesaid: and every licence to any person under the 
degrees abovesaid: shall be upon condition, that every person so 
licensed shall pay yearly 6s. Sd. as aforesaid. $ 18. 

Provided, that no licence shall extend to the eating of any 
beef, at any time of the year; nor to the eating of any veal in 
any year, from the feast of St. Michael, unto the first day of 
May. $ 19. 

Provided, that all persons which by reason of notorious sick¬ 
ness shall be inforced, for recovery of health, to eat fiesh for the 
time of their sickness, shall be sufficiently licensed by the bishop 
of the diocese; or by the parson, vicar, or curate of the parish 
where such person shall be sick, or of one of the next parish 
adjoining, if the said parson, vicar, or curate of his own parish 
be wilful, or if there be no curate within the same parish: which 
licence shall be made in writing, and signed by such bishop, par' 
son, vicar, or curate, anri not endure longer than the time oCthe 
sickness; and if the sickiif’^s continue above eight days after such 
licence granted, then the licence shall he registered in the cliurch 
book, with die knowledge of one of the churchwardens; and the 
party licensed shall give t the curate ^d. for the entry thereof; 
and that licence to endure no longer but only for the lime of his 
sickness. $ 20i 

And if any licence by any parson, vic»r, or curate be granted 
to any persoftiy other than such as evidently appear to have need 
thereof by reason of their sickness; not only every such licence 
s^l be void, but also every such parson, vicar, or curate shall 
^rfek for every such licence otherwise granted, five marks. $ 21. 

Provided, that all such persons ns heretofore were or ought to 



be licensed, by reason of om or other impediment or<£i|i|ise^ by 
order of the ecclesiastical laws, shall enjoy the same privilege 
and accustomed licences. $ 23. < 

And justices of the peace in their sessions, and mayors and 
other head officers in cities and towns corporate in their sessions 
or other courts, shall have power to inqfuire of offiuiders against 
this act, as well by die oaths of twelve men, as otherwise 
information; and thereupon to hear and determine the same. |^30. 

And they may make process against the offenders, as upon in¬ 
dictment of trespass. § 31. * 

And for levying the forfeitures, the said justices, mayors, or 
other head officers shall have power to make such process as Uiey 
shall think good by their discretions. § 34. 

But no information at the suit of any person concerning this 
act, shall be of any effect to put any person to answer, except 
the same be within half a year after the offence done; and no in- C 316 
formation or presentment for the queen, shall be of any effect to 
put any person to answer, except the same be within one year 
after the offence tione. § 35. 

Provided that such persons as shall have, upon good and just 
consideration, any lawful licence to eat flesh upon any fish day 
(except such persons as for sickness shall for the time be licensed 
by the bishop of the diocese, or by their curates, or shall be li‘ 
censed by reason of age or other impediment allowed heretofore 
by the ecclesiastical laws of this realm); shall be bound by fmce 
of this statute to liave for every one dish of flesh served to be eaten 
^their table, one usual dish of sea-fish, frcsli or salt, to be like¬ 
wise served at the same table, and to be eaten or spent without 
fraud or covin, as the like kind is or shall be usually eaten or 
spent on Saturdays. $ 37. 

And this article to be taken and interpreted in the favour of 
expence of sca-fish; and the offender to be punished in like 
manner, as is ordered by the statute for punishment of such as 
shall eat flesh upon Fridays, Satin days, or other fish days. § 38. 

And because no manner of person .shall misjudge of the intent 
of this statute, limiting orders to cat fish, and to foi:bear eating 
of flesh, but that the same is purposely intended and meant poli¬ 
ticly for the increase of fishermen and mariners, and repairing 
of port towns and navigation, and not for any superslition to 
be maintained in the choice of meats; it is enacted, tlmt who¬ 
soever shall by preaching, teaching, writing, or open speech, 
notify, that any eating of fish, or forbearing of flesh, menUoned 
in this statute, is of any necessity for the saving of the soul of 
man, or that it is the service of God, otherwise than os other 
politic laws are and be, that then such persons shall be 
punished as spreaders of folse news are and ought to be. 

5 39, 40. 






xAnd £lw> £• 11* $4>* tlie intent that the Fridays, 

4Sliurdajs» and (kys appointed by former laws to be fish days, 
may the better be observed, for the utterance and expense uf 
fish, and for the sparing of fiesh; no innholder, taverner, ale* 
housekeeper, common victualler, common cook, or conunon 
table'keeper, shall utter or put to sale, or cause to be uttered or 
put to sale^ on the said days, not being Chri$tmas*day, or upon 
any day in the time of Lent, any kind of victuals except it be to 
such persons resorting to his house tis shall have lawful licence 
to eat the same (according to the te^iior of the 5 Eliz. c. 5.) i on 
pain of S/., and ten days* imprihonment without bail; one-tliird to 
the queen, one-thiAI to the lord of the leet where the ofience 
shall be committed, and one-third to him that shall sue in any 
of her majesty’s courts of record: and the said offences, by virtue 
of this statute, shall be inquired of, heard, and determined, in 
f S17 ] manner and form, as is expressed for the offences contained in 
the said statute of the 5 Eliz, 

Lord Coke says, before these acts, the eating of fiesh on 
Fridays was punishable in the ecclesiastical court: as yet it is, 
the jurisdiction being saved by tlie «>aid acts. 3 Imt. 200. 

4. Rubric aflcr the Nicene creed. The cut ate shall then de¬ 
clare to the people, *what holidays or fasting daps are in the ‘week 
following to he observed. 

Can. 64. Eveiy parson, vicar, or curate, shall in his several 
charge, declare to the people c\ery Sunday, at the time ap* 
pointed in the communion book, whetlier there be any holi¬ 
days or fasting days the week following. And if any do here¬ 
after wittingly offend herein, and being once admonished thereof 
by his ordinary, shall again omit that duty; let him be censured 
according to law, until he submit himself to the due perform¬ 
ance of it. 

Can. 13. All manner of persons within tlie church of England, 
shall from henceforth celebrate and keep the lord’s day, com¬ 
monly called Sunday, and other holidays, according to God’s 
will and pleasure, aiul tne,orders of the church of England pre¬ 
scribed on tliat behalf; that is, in hearing the word of God read 
and taught, iii private and public prayers, in acknowledging 
their offences to Crod ai 1 amendment of the same, in recon¬ 
ciling themselves charitably to their neighbours where displeasmre 
hath been, in oftentimes receiving the communion of the body' 
«nd blood of Christ, in visiting of the poor and sick, using afl 
godly god sober conversation. 

dan. 14. The common prayer shall be said or sung, dbUnctly 
and reverently, upon such days as are appointed to be kept holy 
by the book of common prayer, and tlieir eves. 

Bp the I Eliz. C.2. Every person shall diligently and faithfully, 
having no lawful or reasonable excuse to be absent, endeavour 

20 



tfiems^lves to resort to their parish ehtirch or aci^ttoh^, , 

or ^upcm reasonable let thereof^ to some «siial nplaoe wblse 
coOimon prayer, and such service of God sfaaU bftflised in sndh . i 
time of let, upon every Sunday and other dayf, ordained and 
used to be kept as holidays, and then and there to abide orderly 
and soberly, during the time of the common prayelf preaching, 
or other service of God, there to be used and ministered; on 
pain of punisliment by the censures of the church, and^also upon 
pain, that every person so offending, shall Ibrieit ibr every such 
offence 12d., to be levied by the churdhwardens of the parish 
where such offence shall be done, to the use of the poor of the 
same parish, of the goods, lands, and tenemehts of such offender, {[ S18 3 
by way of distress. § 14. 

Provided, that whatsoever persons offending in the premises, 
shall for their offences, first receive punishment of the ordinary, 
having a testimonial thereof under the ordinary’s seal, shall not 
for the same offence eftsoons be convicted before the justices ; 
and likewise, receiving for the said oflence, punishment first by 
the justices, shalknot tor the same offence eitsoous receive punish¬ 
ment of the ordinary. § 24. • , 

And the justices of assize may hear and determine the same, 
and make process for execution, as they may do in cases of 
trespass. $ 17. 

Or the same may be determined by one justice of the peace ; 
to whom it shall be lawful, on proof to him made of such de&ult 
by confession or oath of witness, to call the party before him; 
and if he shall not make a sufficient excuse and due proof tliereof 
to the lOTtisfaction of the said justice, he shall give warrant to the 
churchwardens of the parish where the paity shall dwell, to levy 
12d, for every such default by distress and sale; and in defeuit 
of such dblress, shall commit him to prison till payment be made r 
which forfeiture shall be applied to the use of the poor of th^t 
parish wherein the offender shall dwell at the time of the offence 
committed. 3 Ja. c. 4. § 27. Provided, that prosecution be 

within one month. § 28. (9) . " 

But this shall not extend to qualified protestant dissenters, who 
repmr to some place of religious worship allowed by the toler¬ 
ation act 1 Will. C.18. 

5. By the 27 Hen. 6. c. 5. Considering the abominable in- Fain 
juries and offences done to Almighty God, and to his saints, proirfbiti^ 
always aiders and singular assisters in our necessities, because of ^ 

fairs and markets upon their high and principal feasts, as^ in the * “'j 

feast of the ascension of our Lord, in the days of corpus Christif 
in the high feast of the assumption of our Blessed Lady, the 4ay 
of All Saints, and on Good Friday, accustomably and miserably 


(9) As to resoftiog to church, see other acts, 
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h^jldcaa aid tised in the realm of Ek^Iand; in which prindpid 
festival days, for great earthly covetige, the people is more^tl** 
Itn^y vexed and in bodily labour foiled, than in > other# iiritdit 
days, as in fastening and making their booths and stalls, beam^” 
and carrying, lifting and placing their wares outward and home* 
ward, as though they did nothing remember the horrible defiling 
of tlieir souls in buying and selling, with many deceitftil lies and 
false perjury, with drunkenness and strifes, and so specially wklb<f 
drawing themselves and their servants from divine service; it is 
ordained, that all manner of fairs aifd markets in the said princtx^ 

'' pal feasts and Good Friday shall clearly cease from all shewing 
of any goods or merchandises (necessary victual only except),> 
upon pain of forfeiture of all the goods aforesaid so shewed, to 
the lord of the franchise or liberty, where such goods, contwy^ 
to this ordinance, be or shall be shewed. Nevermeless the king 
of his special grace by audiority of the parliament granteth to< 
them power, which of old time had no day to hold meir fair oc* 
market, but only upon the festival days aforesaid, to hold by the, 
same authority and strength of his old grant, within three days 
next before the said feasts, or next after; proclaumtion first made 
to the simple common people, upon which day the aforesaid fair* 
shall be holden, always to be certified witliout any fine or fee tO; 
be taken to the king’s use. And they which of old time haye by 
special grant, sufficient days before the feast aforesaid, or after, 
shall in like manner, as is aforesaid, hold their fairs and markets, 
the full number of their days; the said festival days, and Good 
Fridays, (and Sundays) except. . 

[5. By the 13 Geo. 3. r.80. Certain penalties are iofiieted on 
persons wilfully killing game, or using a dog, gun, liet^ Of engine 
on a.Sunday or Christmas day: for which see 

By the 39 & 4>0 Geo, 3. c. 4>9. It is enacted^ that Htfeieie bill$-of 
exchange and promissory notes become due and payable on Qoud 
Friday, the same shall, from mid after the first day of June next 
ensuing, be payable o<i the day before Good Friday; and|>the 
holder or holders of such* bills of exchange or promissory ilotes 
may note and protest the same for non-payment on the day pre¬ 
ceding Good Friday, in like manner as if tlie same bad fallen 
due and become payable on the day preceding Good Friday; 
and such noting and protests shall have the same effect and 
(^eration at law as if such bills and promissory notes had iailen 
due and be 9 ome payable on the day preceding Good Friday, in 
the same manner as is usual in the cases (*f bills of ext^nge and 
promissory notes coming due on the day before any Lord’s day, 
ooBunonly called Sunday, and before dm feast of m nativity or 
birdi-day of our Lord, commonly called C%iistmiH|3^y* 

6. Besides the occasional fast days, in tiBie"Oif war, or other 
palamity; and days of thanksgiving for peace, or victory, or other 



blessing; tber« nre four solemft <1ajs niUiuftll}’, Ibrwhk^ spf^fii 
services are appointed : to wit, the fifth daj'^of Novemljer, being 
tJbe4[iy<of tlic paptists’ con<!piracy, and of tlie ari'ival of king WH- 
Ikm: the thirtieth day of January, being the day of the martyr¬ 
dom of kipg Charles the firat: the nine-and-tweptfeth day of 
May, bein^he day of the restoration of king Charles the second; 
and the twenty-fifth day of October, being the day on which liis 
iBi^sty began his happy reign. * 

7. J3y the ^Jac. c. 1. Forasmuch ns Almightj God liath in For die 
all ages shewed his power and ineicy in the mnaculous and ^ra- fifth of 
cknis deliverance of his church, aiul in the prq)teclion of religious 
kings and states; and that no nation of the earth Imth been 
blessed with greater benefits than this Kingdom now enjoyetii, 
having the true and free profession of tlie (rospel under our most 
gracious sovereign lord king James, the nio»t great, learned, and 
religious king that ever reigned therein, innehed w ith the most 
hopeful and plentiful progeny, pioceeding out of liis royal loins, 
promising continuance of this happiness and profession to nil 
posterity: the which many malignant and devilish papists, Jesuits, 
and seminary priests, much ehvying and fearing, conspired most 
horribly, when the king’s most excellent majesty, the queen, the 
prince, and all the lords spiritual and temporal, and commons, 
should have assembled In the upper house of parliament, upon 
the fifth day of November, in the year of our Lord one thousand 
six hundred and five, suddenly to have blown up the said whole [ 320 3 
house with gunpowder: an invention so inhuman, barbarous, 
and cruel, as the like was never before heard of, and was (as 
some of the principal conspirators thereof confess) purposely de¬ 
vised and concluded to be done in the said house, that where 
sundry necessary and religious laws for preservation of the church 
and state- were made, which they falsely and slanderously term 
cruel lawf^ enacted against them and their religion, both place 
and persons should all be destroyed and blown up at once; which 
would have turned to the utter ruin of this whole kingdom, had 
it not pleased Almighty God, by inspiring the king’s most excel¬ 
lent majesty with a divine spirit, to interpret some dark phrases 
of a letter shewed to his majesty, above and beyond all ordinary 
construction, thereby miraculously <liscovermg this liidden trea¬ 
son not many hours before the appointed time for the execution 
thereof: therefore the king’s most excellent majesty, the lorck 
spiritual and temporal, and all his majesty’s faithful and loving 
sul^ects, do most justly acknowledge this great and infinite bles¬ 
sing to have proceraed merely from God, his great mercy, and to 
his most holj^name do ascribe all honour, glory, and praise: and 
to the end thiffsunMgned thankfulness may never be forgotten, 
but be had in a perpetual remembrance, that all ages to come may 
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to Ills divine niajdMy for th« same, and xuiYa In 
(nemoty thifi joyful <!ay 6f deliv«jJd:iQ(j. §1. w • 

It is enacted, thttt all and singnlar ministers in every cadte d itd 
and parish church, or other usual place for common prayer, shall 
alwaya upon ^e fifth day of November, say morningjprayeir, and 
give unto Almighty God thanks for this roost h^js^y 4eliye^- 
ance; and all persons shall always upon that day, diligently and 
faithfully resort to the parish church or chapel accustomed, or tp 
some usual church or chapel where the said morning prayer, 
preaching, or other service of Go(f shall be used, and then and 
there to abide ori^erly and soberly, during the time of the said 
prayers, preaching, or other, service of God, there to be naed and 
ministered. § 2. 

And that every person may be put in mind of his duty^ and 
be then better prepared to the said holy service, every minister 
shall give warning to his parishioners, publicly in the church, 
at morning prayer, the Sunday before every such fifth day pf 
November, for me due observation of tlie said day. § 3. 

And after morning prayer or preaching, upon the said fifth 
day of November, tliey shall lead publicly, distinctly, and plainly 
this present act. § 3. 

Give unto Almighty God thanks} It should seem by the tenoy 
of this act, that the form or manner of giving thanks was Idl to 
£ 321 j the discretion of every minister; but that there was a standii:^ 
form for this day in the 16 Cau 1. appears from this order of the 
house of lords : “ Ordered, that the title before the prayers for 
the deliverance from the gunpowder plot shall be altered and 
“ printed hereafter in hcec veiba, vij, A thanksgiving for thede^ 
“ livery from the gunpowder treason: and the printer is to be 
^ . ** sent for to appear before the house, to be asked how this title 

** that is now prefixed, vtz, < A thanksgiving for peace and vio*> 
tory,* came to be introduced.” Gibs. 249, 

This ofticc was revised by the convocation, m thd year 1662; 
and afterxvards some lew Editions and alterations were made, 
upon a nhw I'evisal, in the second year of William and *Mar;^, 
and so continueth. Gibs. 249. 

And the title tKlNof is this: AJbrm of prayer with thanksgim 
ing, to be used ijtorly upon the day of' November s for the 
happy deliveiance tf king James the fiist^ and the three estates qf 
England, from the most iraitmms and bloody-intended metsm- 
ere by gunpowder * imd also Jor the happy at rival qf his nu^s^ 
kin^ William on this diy, Jor the deliverance of oar ehurek and 
fudtm. 

' And although the due observation of this day, as also of the 
ibiniedi of Jonuaiyj the twentyynfoth of wy, are injoinad 
by 6f parUamant; ^yet the particular forms to be used ovthoed 
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daj9«rc not pmviousty i^j&nnfd W 

any act of parliament; bj^jt are sp^ip^^uthoi'isa^ («& u 
«klo>li)at of the king’s inanguratipn) by tbk of majesty. 

“ Georgc R. * 

** Our and pleasure !s, that these fonr forms oj^pys^ref, made 
^ fear the fifth of November, the thirtieth of Januarjl, thte twenty* 
ninth of May, and the twenty-fifth of October, be fe)rthwith 
** printed and published, and annexed to the book'ofieonitnon 
*■* prayer and liturgy of the church of England; to be used jetttly 
** on the said days, in all cathedral and collegiate churches and 
^ chapels, in all chapels of colleges and halls within both our ubi- 
** versifies j and of all ortr colleges of Eton .and Winchester; and 
** in all parish churches and chapels, within that part of our 
** kingdom of Great Britain called J^gland, the dominion of 
“Wales, and town of Berwick-upon-Tweed. Given at our 
^ cOjart at St. James’s, the seventh day of October, 1761* iti the 
first year of our reign. 

By his majesty’s command. 

** Bute." 



Dr, Watson questioneth (and justly as it seemeth) the ordinaiy’s [ 322 3 
power to punish for the neglect of keeping the solemn days in- 
joined by act of parliament; because the respective acts do give 
to the ordinary no such power. Wats. c. 32. , - 

But there seemeth to be no doubt, so far as the severall 
offences shall iaJi within the words of the said acts, but that the 
offeiidors may be thereupon indicted, fined, and imprisoned ibr 
the contempt. 

8. Me 12 Car. 2. c. 30. It is enacted, by the lords and com- For tlie 
mons assembled in parliament, that every thirtieth day of Jan- 
luury^ unlws it fells out to be upon the Lord’s day, and then the 
next day Allowing, shall be for ever set apart, to be kept andpbi* 
served in all churches and oliapcls, as an anniversary day of fest- 
Ing and humiliation, to implore tlie mercy of God, tha^ neither 
the guilt of the sacred and innocent blood of his late majesty 
king Chai-les the first, nor those other sins by which God was 
provoked to deliver up both us and our kii^ into the liands of 
cruel and unreasonable men, may at any time be visited upon us 
or our posterity. 

The form of prayer for this solemnity, and also for tliat of the 
29th of May, were of a different complexion in the reign of kittg 
Charles the second iBrom what they are now. Of which, the rea¬ 
son is said to have been this: the parliament and other leading 
Bilan who called home king Charles the,second (many of whom 
had been concerned in opposing his fether’s pleasures), would not 
bendW traitoiu; required that a distmedon should be qme 
between the commencement of the war, and the condusion oi it: 

A A 2 





f 


Wat On 
twenty- 
ninth of 
May. 

C 323 


th«y iiirodkl tiot suffer the first opposition made to the measures 
’of that unhappy prince to be styled rebellion; notwithstanding 
that they disapproved of the abolition of the regal government 
which ensued. 

And accordingly the offices for these two solemnities were 
drawn up without any reflection on the first authors or promot¬ 
ers of the opposition; and, in general, breathe more a spirit of 
piety than of party, of humiliation than of revenge; and through¬ 
out, are modest, grave, decent, sensible, and devout. 

King James the sec&nd altered these forms. And king Wil¬ 
liam did not venture to reduce them to their primitive state. 
And so they have continued, with \ery little \ariation, to this day. 

Bij the 12 Car. 2. c. 14. Forasmuch as Almighty God the 
King of kings, and sole disposer of all earthly crowns and king¬ 
doms, hath by his all-swaying providence and power mimeu- 
3 lously demonstrated in the view of all the world, his transcend¬ 
ent mercy, love, and graciousness, towards bis most excellent 
majesty Charles tlie second, by his especial grace, of Lngiand, 
Scotland, France and Ireland, king, defender of the true faith, 
and all his majesty’s loyal subjects of this Ins kingdom of Eng¬ 
land, and the dominions thereunto annexed by bis majesty’s late 
most wonderful, glorious, peaceable and joyful restoration, to 
tlie actual possession and exercise of his undoubted hereditary 
sovereign and regal authority over tliem (after sundry years’ 
forced extermination into foreign parts, by tlie most traitorous 
conspiracies, and armed power of usuiping tyrants, and execra¬ 
ble perfidious traitors), and that without the least opposition or 
effusion of blood, through the unanimous cordial loyal votes of 
the lords and commims in this present parliament assembled, 
and passionate desires of all other his majesty’s subjects; which un- 
cxpressible blessing (by God’s own most wonderful dispensation) 
* was completed on tlie twenty-ninth day of May last piisf^ being 
the most memorable 1 lirtlirday, not only of bis majesty b^th as a 
man and prince, but hkewise as an actual king, of this tmd dther 
his majesty’s kingdoni'.,* all in a great measure new'-bofft and 
raised from the dead on this most joyful day, wherein many 
thousands of the nobililv, gentry, citizens, and other his lieges of 
this realm, conducted his majesty unto his royal cities of Lon¬ 
don and Westminster, with all possible explosions of their pub¬ 
lic joy and loyal affections, in far greater triumph than any of 
h^s most victorious predecessors kings of England returned thither 
from their foreign conquests; and both his majesty’s houses of 
parliament, with all dutiful and joyful demonstrations of their 
allegiance, publicly received, and cordially congi-atulated his 
majesty’s most happy arrival, and investiture in liia^roy;d throne, 
atKls palace at WoitehaU: Upon all which considerationa* tliis 
being the day which the Lord himself hath made and crowned 
with so manv nublic blessimrs and sienal deliverances, both of his 



majesty and his people, from all their late most deplotable con«> 
fusions, divisions, wars, devastations, and oppressions, to the end 
that it may be kept in perpetual remembrance in ail ages to 
come, and that his sacred majesty, with all his subjects of this 
realm and tlte dominions thcreolj and their |> 08 terities after them, 
might annually celebrate the perpetual memory tliereol^ by sacri¬ 
ficing their unfeigned hearty public thanks thereon to Almighty 
God, with one heart and voice, in a most devout andicbristian 
manner, for all these public benefits received and conferred cm 
them, upon this most joyful day; it is ensfeted, by the king’s most 
excellent majesty, and the lords and common^ in parliament oa- 
senibled, that all and singular ministers of God’s word and sacra¬ 
ments, in every church, chapel, and other usual place of divine C 394 3 
service and public prayer, which now are, or lierealler shall be ''' 

within this realm of England and the dominions thereof, and 
their successors, shall in all succeeding ages annually celebrate ' 

the twenty-ninth tlay of May, by rendering their hearty public 
praises and thank‘>givings unto Almighty God, for all tlic fore- 
montioned extraordinary mercies, blessings, ana deliverances re¬ 
ceived, and miglity acts done lliei*con, and declare the same to all 
the people there assembled, and the generations yet to come, thdt 
so they may lor ever praise the lord for the same, whose name 
alone is excellent, and his glory above the earth and heavens. 

And be it further enacted, that every peison inhabiting with¬ 
in tins kingdom and the dominions thereunto belonging, shall 
upon the said day annually resort with diligence and devotion to 
some usual church, chapel, or ])lace, wliere such public thanks¬ 
giving and praises to God’s most divine majesty shall be render¬ 
ed, and there orderly and devoutly abide during the said public 
thanksgivings, prayers, preaching, singing of psalms, and other 
seirvicc of God there to be used and ministered. 

And4o the end tliat all persons may be put in mind of their 
duty thereon, and be the better prepared to discharge the same 
with that piety and devotion ns becomes them; be it; further 
enacted, that every minister shall give motice to his parishioners 
publicly in the church, at morning prayer, the Lord’s tlay next 
before every such twenty-ninth day of May, for the due observ¬ 
ation of the said day, and shall then likewise publicly and dis¬ 
tinctly read this present act to the people, (o) 

Of the difference between the form of prayer which was first 
drawn up for this service, and used during the reign of king 
Charles the second, and the form which is now used, it is thought 
fit here to subjoin s\>me striking specimens. 


(o) Hie 29lh of May is not a holiday in any of the law ofBccs, and 
consequently no officer cun take an cxtiaordinary foe for business 
done on that day. Pater v. Croome, 7 Terin. Hep. 386. 
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OffU^ of Charles IL Office of Janies II. (tiow In 

Title thereof, and rubric. »'• v 

A form of prayer with thanks- A form of prayer irith thanks¬ 
giving, to be used yearly uhon giving to Almighty Ooc|> for hav- 
Uie 29th day of May; being the ing put an end to the great ret^l- 
day of his majcstya birth, and lion, by the restitution of the kinj^ 
hoppy re^rn to his kingdoms. and royal family, and the restor¬ 
ation of the government, anCf 
m^any years’ interruption: which 
f 325 J unspeakable mercies were wondei*- 

^ fully completed Upon the 29th 6f 

May, in the year 1660. And: in 
memory thereof, that day in every 
year is by act of parliament ap¬ 
pointed to be for ever kept holy. 

The act of parliament for tne 
observation of this day, shall he 
read publicly in all churches on 
the Lord’s day next before; and 
notice to be given for the due ob¬ 
servation of the said day. 

Collect. 

«.««. We yield thee praise and ..Wc yield thee praise and 

thanksgiving for our deliverance thanksgiving for tlie wonderful 
from those great and apparent deliverance of these kingdoms 
dangers wherewith we were com- from the great rebellion, and all 
passed. the miseries and oppresshma cop- 

sequent thereupon, under wbi(^ 
they had so long groaned* 

.We yield thee thanks 

. for our deliverance ...... 

from the unnaturid i^eb^lioa, 
usurpation, and tyranpy, of un¬ 
godly and cruel 

Ii'imdly, by way of conirast, the spirit both of the one and the 
other will appear, from the following anecdotes: — 

Office of Charids II. Office of James II. 

O God, who by thy divine pro- Almighty God, and heavenly 
vidence and goodness didst this Father, who of thine infinite and 
day first bring into the world, and unspeakable goodness towards us, 
didst this day also bring back and didst ii* a most extraordinary mod 
restore to us, and to his own just wonderful manner disappoint and 
. and undoubted rights, our most overthrow the wickqd deigns of 
, gracious sovereignlord thy servant those traitorous, hepdy, and high- 
king Charles; preserve his life, and minded men, who, un^/ pre- 
, estwl^h his torone, we beseech tence of religion j^dl’tlhy most 
thee. He nihp him a Helmet of holy name, had' edfifrived, knd 
salvation against the face of hhi well nigh effected the 'litter *de- 








4^i 4 » Btroog tower of 
defence in the time of trouble. 
Let his reign be prosperous^ and 
his days Let justice, truth, 

and holiness let peace, and love, 
ap4 Christian virtues, flourish 
in hU> time. Let his people serve 
Mm with honour and obedience; 
i^nd let him so duly serve thee on 
earth, that he may hereafter ever- 
iastiqgly reign with thee in hea¬ 
ven, through Jesus Christ our 
Lord. Amen. 

O Lord our God, who uphold- 
est and governest all things in 
heaven and earth; receive our 
humble prayers, with our thanks- 
nivioffs, for our sovereign lord 
Carles, set over us by thy grace 
apd providence to be our king: 
and so, together with him, bless 
the whole royal family with tfie 
dew of thy heavenly Spirit; that 
they, ever trusting in thy good¬ 
ness, protected by thy power, and 
crowned with thy gracious and 
endless favour, may continue be¬ 
fore thee in health, peace, joy, 
and honour, a long and happy 
lift upod earth, and after death 
obtain everlasting life and glory 
in the kingdom of heaven; by the 
merits and mediation of Christ 
Jestts our Saviour, who, with the 
Father and the Holy Spirit, liveth 
dtid reigneth ever one God, 
world wimout end. Amen.^ 


structioir of e|Mir^ch^(l king¬ 
dom; 88 we do this day most 
heartily and devoutly adore and 
minify thy glorious namp ^for 
thi8> tliipe infinite goodness al* 
ready vouchsafed to us { so do we 
most humbly beseech thee to con¬ 
tinue thy grace and favour to¬ 
wards us, that no sueh dismal 
calamity may. ever again fall up¬ 
on us. 'Infatuate and defeat ail 
the secret councils of deceitful 
and wicked men against us. Abate 
their pride, assuage their malice, 
and confound their devices. 
Strengthen the hand of our now 
most gracious soveieign, and all 
that are put in authority under 
him, with judgment and justice, 
to cut off all such workers of ini¬ 
quity, as turn religion into re¬ 
bellion, and faith into faction; 
that they may never again pre¬ 
vail against us, nor triumph in the 
rum of the monarchy, and thy 
church among us. Protect and 
defend our sovereign lord the 
king, with the whole royal family, 
from all treasons and conspira¬ 
cies. fie unto him an helmet of 
salvation, and a strong tower of 
defence against the face of ail bis 
enemies; clothe them with shame 
and confusion, *but upon himself 
and his posterity let the crown 
for ever flourish. So we thy peo¬ 
ple, and the sheep of thy pasture, 
will give thee thanks forever, and 
will always ba shewing forth thy 
praise from generation to gener¬ 
ation, through Jesus Christ our 
only Saviour and Redeemer; to 
whom with thee, O Father, and 
the Holy Ghost, be glorv in the 
church, throughout afl ages, 
world without end. Amen. 


' Note: There is no order in cither of these offices, for a sermon 
Of hoiHily oil this day; and in the office of Cha. fl. there is no 
* ^ ^ sermon or hotnily on the 30th of January, but by 

\ i^e ctffica 0^ James 2. it is required that on the said 30th dliy of 
slfiiiuory slml be read the first and second parts of the homily 
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8giunst disobedience and wilful rebellion, or else the tninUtes 
shall preach a sermon of his own composing upon the same 
argument. 

10. The inauguration day, or the day when the king or queeit^ 
for the time being, began their respective reigns, is not enjoined 
by act of parliament, as are the other solemn days, for which 
particular services are appointed. The observation of this day 
in the time of king Charles the first, was inforccd by a particular 
canon in the year 1640, after the example (as it is said in the 
preface to that canon) afe well of the'^ godly chrisUan emperors an 
the former times, of our own most religious princes since the 
Reformation: and the said preface further saith, that a particular 
form of prayer appointed by authority for that day and [Uir- 
pose, and injoineth all churchwardens to provide two of those 
l)ooks at least. This festival was disused in the reign of king 
Charles the second, upon occasion of the death of his' royal 
father, the manner of which changed the day into a day of sorrow 
and fasting, as is set forth in the order for reviving that usage in 
the first year of king James the second, before the service com¬ 
posed for that purpose. Which service (after another disuse of 
that festival during the reign of king William) was revised, mitl 
the' observation of the day commanded by a special order there¬ 
unto annexed, in the second year of queen Anne, and so conti- 
nueth to this time. Gibs. 246. 

Some have questioned by what authority of law this solemnity, 
as also the other occasional thanksgivings and fasts appointed by 
the king, are kept. Upon which Mr. Johnson observeth, that it 
is sufficient in this case (as he thinketh) that the two houses of 
parliament have and do own this power to be lodged in the crowli, 
■as they do by submitting to the% royal commands in observing 
such days, and sometimes petitioning him to order these religious 
solemnities. Johns. Cfer. Vad. Mec. 182. 

Nevertheless this same Mr. Johnson aftervrards, in the y^r 
1715, b^ng cited before die ordinary to give an account why 
he omitted in his churcii the service of the king’s ioauguratkm, 
persisted in his omission thereof, and gave this for the reason, 
(which he desired might be understood as w'ell for his omission 
■of the service of that day, as of other occasional prayers at other 
times) $ namely, that the king’s proclamation hath not the force 
of a law in England; that the king is supreme in ecclesiastical 
eemses, only gs he is so in temporal, that i.s in his courts ; and that 
he knowetn (he says) of no supremacy, which is exercised widi- 
■out either parliament^ or convocation, or court of delegates,^ or 
the courts in Westmirister-hall; or however, that the king’s su¬ 
premacy, whatever it is, in this respect is restrained and Umited 
by act of pavfiament; idmt by the 36th canon every clergyihan 
is required to promise under his hand, that he will usei the forin 
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in the book ot common prayer prescribed, 
by the statute of^the 5 Sc 6 Ed, 6. c. 3. all the days, there men» 
tioned shall be kept ns holidays, and none otheri and that by 
the several acts of uniformity, all ministers are' required to use 
the >form • presKribed in the book of common prayer, and none 

other or otherwise. -And the prosecution against him (he 

says) did not proceed. Johnson*s case of occasional days and 
prayers.This was in the year 1721, after the cause had 
resited for six years. But whether it was upon the occasion of 
Mr. Johnson’s publishing this case, or for whatever other rea* 
son, it a])pears tliat die prosecution did ^terw'ards proceed* 

And in archbishop Wake’s Collectanea, now belonging to tlie 
library of Christ Church, in Oxford, {Canterlna^ v. 4. art, 276.) 
there is a letter from Dr. Bowyer, archdeficoh of Canterbury 
(who was then also bishop of Chichester), to arclibishop Wake, 
projiosirfg methods of bringing Mr. Johnson’s cause to speedy 
issue'; dated Oct. 26, 1723. 

Then, 277., follows a copy of Mr. Johnson’s proxy; viz, 

AVhereas there has been a cause of office, See. Aud whereas 
divers articles have been giVeii in and admitted, to which the 
said Johnson had given a negative office-as by the act, &c. 

Now know all men by these presents, that I the said J. J. 
do acknowledge and confess myself sorry for having given 
oflfence in the matters contained in the said articles, and do here¬ 
by retract the negative issue given by me to them, and do con¬ 
ics the said articles in all and every part thereof, and submit 
myself in all things to the right reverend the archdeacon i^ore- 
said, or his official; and do hereby sincerely promise not to 
offend m the like manner for the future: and being aged and 
infirm, and very unfit to travel fi’om my said vicarage to Can¬ 
terbury, but desirous that this my retraction of the n^ative 
issue given by me to the said articles, and ray promise not to [[ 329 ]| 
offend/in-the like manner for the future, may have their due 
^ect;-J do hereby constitute and appoint Mr. George Upton, 
one of the proctors of the said archdeacon’s court, to be my law¬ 
ful and undoubted proctor, for me, and in my name, to appear 
before the right reverend tlie archdeacon aforesaid, or his official, 
or surrogate, or any other competent judge in this behalf to pray 
and procure this my retraction of the negative issue given by me ' j" 
to the said articles to be admitted, and to confess the same in all 
their parts, with a promise in niy name not to offend in the like 
manner for the future ; and submitting in ail tilings to what the ^ 

right reverend the archdeacon or his official shall do touching the 
premises^; ratifying, allowing, and hereby confirming whatsoev^ 
my said proctor shall fully do or cause to be done herein.. In 
fwitn^s whereof, 1 have hereunto set myjhand and':|seal, this third 
■day' of March, 1723. 

John Johnson. 



Then follows^ 

6to Martii 17^$ Coram 1)“® Wife, &c\ . -. 

Procures hinc inde c onsen serunt fti diem, &c. T ^nc . ^ptbR 
ext* procurrum snum spkle sab manu et sigillo Cliet jpaf’tia 
mse firmatam et vigore ejusdem retractsvit nesponss sua negatii^ 
alifs aitis con* eundem J. J. extis facta et dbta et imrmp c ontes* 
^di litem affirmati're et eosdem c^novtt omnes et singulos ar^ba 
prscd* in ompi parte eoi'i Hide m esseyeros et nomine partis spm 
submisit se Rdo Dno Epo Cicestr* Arefaiono Cant* ejusq** 
ofBciali cum prpmissione de non repetendo offensiones in ar* 
ticulis praed’'ol|ictas et homoi procurium retractionem conifes- 
^onf submission* et jpromission* admisit Quatus &c. in prsesentlA 
Norris ead em confessa oblata et acta per Upton acceptan^is«; 
Tunc dtus Upton petiit dtum J. J. partem suam ditnitti dto 
Korrl s dissen’ ad cujus petnem decrevit Monem contra 
dtum J. J. ad legend’ et recitand’ in Ecclia sua pai'aoli de Craii- 
brook Formulas precum publicar* 29 Mali 1® Augustl 5*® No- 
tembris et 30 vel 31 Jan’ legi’ et recitari authoritate Regia 
injunctas diebus rcspve proed' et ad certificand* D”® Archiono 
prsed’ ejusive oiSeiali aut alii Judici in bac parte competent’ de 
C 330 ] obedientia sua in hac parte facta primo die Juridico post 30”> 
Januarii prox f utur’ et condemnavit dtum J. J. in expensis &c# 
et assignavit Procuribus hinc inde ad audien’ Voltem &c. super 
petnem dti Upton et super taxation* earundem expensarum in 
prox”* 3(c. dto Upton dissen’. 

Art. 292. Extract from a letter to archbishop Wbke, in 
Mr. Johnson’s own hand-writing. 

Cranbrook. Lady-day, 1724', 

May it please your Grace, 

To accept of my most humble thanks for your lenity, ia the 
point of exp'aordinary days 'and occasional prayers. And I 
promise that 1 will nerer give yoa.^st occasfon to repent 'elf 
It. —-- 


See ]0ubfit 



jPOE papj^ being disabled to nominate to hospital^ see title 
. jaopeifp. , ^ 

'1. Of hdspitais, some are corporations aggregate Of many, as 
*of master or warden»>and his confreres^, some, where the master 
or warden hath only the estate of inherit^ce in him) .^d the 
brethren ; 0 t sisters power to coiisent, having college and cpmmon 
seal; some, where the master or warden nath only the estate 
f^'him, bat hath no college and common seal.' iflifid of* thdsb 
hospitals, Some be eligible, some donative, ai^ some presentaHe. 
2 Jnst^ 342. 

.. 2. By iJie S9 Miz, c, S. {made perpetual 2| Joe* c. 1.) 

JJvery person seised of an estate in iee simple, shall have full 
power at his will and pleasure, by deed inrolled in the high 
<fdnrt of chancery, to erect, found, and establish an hospital 
mhisoti de Dien, abiding*place, or house of correction) as welt 
for the finding suslentation and relief of the maimed, poor) 
needy, or impotent people, {us to set the poor to work; to have 
continuance for ever ; and from time to time, to [dace therein 
such head and members, and such number of poor, as to him, 
his heirs, and assigns, sliall seem convenimit: and such hospital 
ao founded, shall be incorporated, and have perpetual succession 
for ever; by such name as the founder, his heirs, cxecutoj:^, or 
assigns, shall appoint: and shall by the name of incorporation 
have capacity to purcliase, and hold any goods or iVeChoId 
lands, not exceeding 2004 a year above reprises \ without llcencd 
or writ of ad quod damnum; die statute of mortmain,, or any 
other statute or law to the contrary, notwithstanding. And they 
sTiall have a common seal, {p) Provided, that no such hospitm 
shall be founded or incorporated, unless upon the foundation ot 
.^rectic^ thereof, the same be endowed for ever, with lands, tene* 
ments, or hereditaments, of the clear yearly value of 104 And, 
finally, such constructions shall be made of this act, as shall be 
most beneficial for the maintenance of the poor, and for repress 
sing and avoiding of all acts and devices to be invented or put in¬ 
ure contrary to die true meaning of this act. 

’ Not exceeding 2004 a year\ If they be at the time of the. 
Ibundation or endowment of the fearly value of 2004 or under) 
anci afteiVards'they become of greater value by good husbandry) 
rising of prices, sudden accidents, as by escheat, or otherwise [ 
they shall continue good, to be^ enjoyed by the hospital) albeit 


(p) The safost way is, to found the hospitid, and place the. poof 
therein, and to incorporate the persons therein placed. 2 InsL 724. 
Where the case of SMten hospHal is referred to in the margin. Henjh 
mVs MSS. notes. 


Divers 1 
kinds of 
ttospitsh. 


Power of 
finaadatfoR* 
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■nd go> 
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they be the yearly valne of 200/.: for the yearly value must 
be accounted as it was at the time of the endowment made. Also 
iOnd chattels (real or 
soever; 2lnsl.T22» 

BtU by the 9 Geo, 2. c, 36. No manors, lands^ tenements^ 
I'Onts, advowsons, or other hereditaments, corporeal or incur* 
poreal; nor any sum of money, goods, chattels^ < .stocks in the 
public funds, securities for money, or any other personal estate 
whatsoever, to be laid out, or dispos^ of in the purchase of any 
lands, tenements, or hei^ditaments, shall be given or any ways 
conveyed or settled, (unless it be bondJide for full and valuable 
consideration) to or upon any person or persons, bodies politic 
or corporate, o^ otherwise for any estate or interest whatsoever^ 
or any ways char^lor incumbered, in trust or for the beneht^f 
any charitable uses whatsoever; unless such appointment of 
lands, or money, or other personal estate (other than stocks iu' 
the public funds), be made by deed indented, sealed, and deltt^ 
ered in the presence of two witnesses, twelve calendar montlii 
at least before the death of the donor, and be enrolled in 
chancery witliin six calendar months next alter the execution 
thereof; and unless such stock in the public funds l)e transferred 
in the public books usually kept for the transfer of stocks, six 
calendar months at least before the death of the donor; and 
unless the same be made to take effect in possession for the 
charitable use intended, immediately from the making thereof^ 
and be without power of revocation. And any assurance others 
wise made shall be void, (y) 

3 . By the aforesaid statute of the 39 Eliz, c. 5. The hospital]^ 
so founded, shall be ordered and visited by such person or per«< 
sons, as shall be assigned by the founder, his heirs or assigns, in 
writing under his or their liand and seal, not being repu^ant or 
contrary to the laws and statutes of tins realm.. (?') 

If the founder tnaketh no .appointment; then it is enacted by 
the 2 Hen. ft. c. 1. as followeth: forasmuch as many hospitals 
within this realm, founded as well by the noble kings of this 
realm, and lords, and ladies, both spiritual and temporal, as by 
divers other estates, to the honour of God and of his glurloui 

(^) See And note,: That tliough lands purchased bond 

Jide for full consideration are excepted out of this act; the king's 
licence is necessary to enable corporations to purchase and hold landk 
in mortmain* 7 & 8 fF. 3 . c. 37 , . 

(r) If no such, person be named, the visitatorial power, in eleetoloif^ 
synary lay foundations, is, by law, thrown upon the founder and hhi 
heirs, whom. faiImg,J( devolves upon the crown, to be exercised hy 
the chancellor* See Colteot, 6 & 7., and 4 T, Rep. 233. The Ki^ 
V. The Masteip and Fellom qf St, Catherine's Halit Cam&ridfge,.with 
the auiliorities there cited* 



personal) they may takeoftwhat valritf 



ttH 

lQodier)Vin aid and merit of the souls of die said ^unders) to the 
-'which hospitals the same ibnnders have given a gr^ part of 
their moveajble goods; for the building of the sanie^ and^ ^eat 
part of their .lhnds and tenements, therewith to sustain im|>otent 
men and w-omen, lazars, men out of their wits, and poor women 
w^ith child, and to nourish, relieve, and refresh other poor peo- 
■pie in the same, —i— be now for the most part decayed, and the 
goods and profits of the same by divers p«^ns as well spiritual 
'^'temporal withdrawn and spent in other use, wheredby many 
men and women have died in gi’eat ndsery, for: default of aid, 
living, and succour, to the displeasure of Opd, and peril of the 
souls of such manner of disposers; it is ordained and established, 
that as to the hospitals which be of the patroopge and founda¬ 
tion of the king, the ordinaries, by virtue of’the king’s commis¬ 
sion to them directed, shall enejuire of tire.maimer and founda¬ 
tion of the said iios])itals, and of tkc> governance and estate of 
the same, and of all other matters necessary and requisite in tliis C 3SS ] 
behalf, and the inquisitions thereof taken shall certily in the 
king’s chancery: and as to other hospiUils which be <ot another 
foundation and patronage than of the king; the ordinaries shall 
inquire of the manner of the foundation, estate, and governance 
of the same, and of all other matters and things necessary in this 
behalf, and upon that make thereof correction and reformation, 
according to the laws of holy church, ns to them bdongeth. 

And by the 4*3 Eliz. c. 4. Where hinds and goods given- to ' ’ j 

hospitals have been misapplied, the lord chanc^lor may issue 
conunissions to inquire and take order therein (s): but this not 
40 extend to hosjiitals which have special visitors or governors, .-.-fV 
And provided, that tliis act shall not extend to abridge the 
power of the ordinary. ' 

, I*.-. liy the aforesaid statute of the 39 FMz. c. 5. In the hospi- Ofelw- 
tals so founded as aforesaid, they shall be placed, or upon just 

_:_—_ (0 ■ 

{j)j. For the nature of these commissions, see ChantaMc uaea. The 
■court of chancery will also relieve by original bill upon a gift to 
■charitable uses, within the 43 Eliz. ; and will settle or direct the dis¬ 
position of an estate, within that statute, according to the intention 
of the testator. Ib. in the note. 

■ ( t ) On the subject of elections^ sae ^at|ie1icafiar, 6.; ahd De&m anti 
IV. 1(X {&). To which add, that all aggregate corporations 
have a power necessarily implied, of electing members to fill up 
vacancies in the body politic, in order to perpetuate it. 1 RolLAb. 514. 

■if the mode of election is prescribed by charter or grant, or established 
hy prescription, it must be accuratoly observed: id the absence of 
these it maybe regulated by a bye-law; the right of making which is 
« power also incident to corporations in general. Nevaling v. F^ancisy 
S >T. Rep, 189* 1 Bl. Com. 4i*t5, Tiie riglit of election may also be 
regulated by a bye-law under the existence of a charter or prescrip- 




«ftttBe^dk{]!aoe<^ % such person os peraotis abatt be wssigped 
^ gilder, his imrst or assigns^ bjr-' wrbi% under 
m«tv b|Md and seal, not being oi* ciii^ar^ to='iW 

laws statutes eftlusre«bn>' ,'i . i 

And by another dausorin the samee atatute; it shill .be lawhd 
to the fcainder^ his hdrs, or-assigns^ or removing 

of any bead or member, to plaee ^qb other iai^<room of him. 
that dieth or is removed^ successively Sos ever. ^ 

And ^ the' SI JStiz, c, 6. If any p^on shall take any reward 
ibr rxxninati^ to an hospital, his place (if he shall have any) iti. 
such hospital'shall,be void. And any person eeceiviiBg any sea¬ 
ward ,for resigning bis place in any such hospital, shali mr&it 
double the snnif -and the person for whom he resigns ^ishall be 
incapacitated. ........j 

5. By the atbresaid statute of the 39 Eliz, c. S. It is -providedi. 
that aU leases or estates^ to be mode by any such corporatioi^ 
exceeding the number of twenty<-one years, and that in posses* 
sion, and whereupon the accustomabie yearly rent or more, by 
the greater part of twenty years next before the taking of such 
tease, shall not be reserved and yearly payable, shall be void* (^ 2 } 
f SS4 J <9. (1) By the 43 Eliz. c, 2. All lands within the parish are ^ 
assessed to the poor rate. 

And by Holt chief justice, E, 1 An. Hospital lands cure 
chargeable to the poor as well as others; for no man by appro¬ 
priating his lauds to an hospital, can discharge or exempt theW 
from taxes to which they were subject belore, and throw a 
grcitter burden upon his neighbours. 2 Salk. £27. (1) 


tioti, thus: If the power of makini; bye4aws oi'iginalJy is in the body ot 
target they may delegate the riglu of election to a select &7ia^j!'Vthich' 
' thus becomes the representative of the whole community, for the pur¬ 
pose of election; but if the power,of making bye-laws is vested in a 
select body, they cannot, by ^ bye-law, exclude an integral part'of 
the body at large from voi ing, nor cab they impose a qualification biv 
the electors, contrary to the original constitution of the corporation* 
4 Rep,*n. The case of corporations, 4- Inst. 8. StBwm 1827. Rex 
▼. Spencert common^councihnan of Maidstonef 4 Barr; 251S.< Rex 
Head, freetaan of Helston. ■ 

(«) See ILeaaea. . . 

(I) I^or tito parties rafi^ miilt ^ther be the actual or 
occupiei^s dfwe property. Thus in The King v. SRi'Lukdi Hoipitatr 
* 2 Burr Rep. 1064.^ tpat asylum for poor lunatics was held not rate-' 
able. For the trustees were stated in the to be mere nominal 
trustees: the servants were merely hired attendants, not living, as^fii 
die case of Chelsea Hospital, in separfite apartmeftts, considered 
tingle tehBitoents ; and thus had no poi^eisory 'right'pnr interest whiqh^ 
could be rateabld * while the poor objects of'ihe charity-wcfrC otte<4ff> 
the q[uestioh.' See‘ ali^o T^e K^g r. SI. Baftholome^ It^ur*. 

6. P. rmeurked on in Tke KifigA, Gardner,- Goup. Rt^ S3. • Sbld^ 


.sMBSHSiBci* 

• Tni'^ ease of S^. Muk^s Hospitid it was. d^bermiie^ ihat,iii 
general no ho^ptAl is i^borgeable to thfipfurisli iratetl^ivi^l 
^'tlte';c|/e tyre^r elpept4h^ parts oi’it w|ak^.«rA.ji;t^alHtied 
by the ofiiceUbelonging to tllb Uospiy, a$ tibe duipkib^^ysif 
and tht^ lik% in CWses hot^ital*. J^iid these i^istinents 
are tb be rst^ «S single tepements»i«f which the Sfud ^c^Gberft 
are the occQpiiiis. itBmr^ lCSS, 

By the 38 Geo. 3. c. 5. 4 2S. [for imposing laiad tax:,] it is pro* £ 335 ]| 
vided, that die same shall not extend to chai'ge wny hoi|)it«i [in 
England, Wales, or Berwick,] for or ia respect the acite .of 
such hosphai, or any of tlie buildings widiin. the n^ls aiui limits 
tlmreof; or to charge any of the houses or lands, which on or 
before cMarch SS, 1693, did belong to Christ’s. Hospital,. SL 
Bardiolomew, Bridewell, St. Thomas, and B^hlehein hospitals 
in London and Southwark; or to charge any other hospitals or 
almS-honses, for or in respect only of tuiy rents or revenues 
which on or before March 23. 1693, were payable to the said 
hospitals or alms-houses, being to be received and disbursed for 


The King ▼. Wnldo, Celdec, 838., defendant, who had placed ten poor 
children in a house' belonging to him, and employed a servant to 
superintend them, was held not rateable for such property, as he mad# 
no pr(^t id the building, but applied it solely to charitable purposes. 
Again, the servants of St. Catherine’s Mall, Cambridge, were holden 
rateable for buildings occupied by the servants ofthecollege^riheir 
leh^t i though that is in truth a charitable foundation. The King 
V. Gardner, Cotop. 79. So the objects of a cliarity in the actual occu¬ 
pation of the alnis-housc and lands Jbr their oton benejit, in the mailer 
ner prescribed by the rules of the institution, and liable to be dis¬ 
missed. for any breach of such rules, arc rateable iu respect of such 
occupo^n. The King \.Mundaya7id others, lii!ast,583. In Tlie 
King V* Hurdis, 3 Term J^ep. 497, Ashurst J. said, That if any 
officer of an hospital holds any part of the hospital lands Jbr kis oton 
convenience, he becomes rateable In respect thereof: and the sami^ 
rule .been extended to such a person holding a separate apart¬ 
ment. JPield’s case, 6 Term Hep. 331., cited 1 East, 590. 

It has WuQ shewn that mere nominal trustees of a charitable insti¬ 
tution, whp derive no profit therefrom, are not rateable as occupiers: 
but where the trustees of a common right did not let the grass for 
any certain time, or in any definite proportions, but to various per¬ 
sons, in pastures, at so much a-head,.for jB|u;h horse, &c.. turned on, 
they, the ti;ustets,.#nd not foe actual percipients of the pastures, were 
taken to be the occupies the land, and rated as such. The King v. 
The Trustees Jbr the Hv^esses of Tevokesburp, 13 East. 155. But in 
ZXe King V. Watson, 3&t, 480., where a corporation was seiSed pf 
conUmon land, which was annually meted^ out to certain resident, 
burgesses, who chose to. it, on paying a certaiu sum t<> the. 
ofoere, who did not, th^ who stocked having each a djstiiict inter- 
rast ifi foe lanch as.. 19 a cattlegate, were held tepimta in cQmmba of^ 
foedandKUpd ^eatie^e^.his pCcvyjation. : ;'' . ' 




the use and relief of the poor at Iiospitiis^hd 

alms^ibuses only. ^ ‘ ,:->!• 

PKmtled, tliat no tena^its tht^hold; my lalnls or. houses') 4^. 
lease w other grant from any ot the said hosptftls or 
houses, do claim anyt ex^i^tion; jlhat all the bouses atid 
lands which they so hold,^all be rated &r;S^'j^uch as they arh 
yearly worth, over and above the rents resery^and payable to 
the said hospitals or alms-houses, to be reived and disbursed 
^ for the immolate support and relie^^of the poor of the said hos¬ 
pitals and.aijB8-houses.« 3S Geo* 3, c, 5, § 26 . 

Provided, that nothing herein shall be construed to extend to 
discharge any tenant of any of the houses or lands belonging 
to the said hospital^,(^^alnis-houses, who-by their leases'^r 
contracts are oblidra to pay all rates, taxes and impositidhs whatnr. 
soever; but that they shall be rated, and pay all such rotes, taxesy 
and impQsitloiis. 3u/* § 27. 

And if any question shall be matle, how far any lands or tene¬ 
ments belonging to any hospital or alms-house, not exempted by 
name, ought to be assessed and charged; the same shall be de¬ 
termined by the commissioners upoh the appeal day. IhW, § 23. 

> AH such lands, revenues, or rents belonging to any hospital ot 
alms-house, or settled to any charitable or pions use, as wdre 
assessed in the fourth year of William and shall be liable 

’ SSS Ji to h©^ charged; and tFiat no other lands, tenements, or heredita> 
inents^ revenues, or rents whatsoever, than, belonging to any hos^.. 
pital or alms-house, or settled to any clnuritable or pious uses, a» 
afaresaidy shall l)e charged. . Ibid. § 29. 

'l\awt ' [do (2) By 48 Geo. 3. c. 55% sch. (C) and 52 Geo. 3. c. 93. 

^•0*“**-] scA. (C) tit. J^emptionSi III. Servants belonging to the above 
hospitals are exempted from the duty on servants, and 0* 

the Foun^ingf are also included in the exemption.] 

r See 

^ l^Otcgpot* See 2SiIltIf8l» 


3[aiiuai*p the thirtieth. See 



WiintBut* A JEW is to be sworn on the. Old Testament; and' perjuiy 
may be assigned upon that , oath {fiobeley v, Laf^stont"} 
2 ,314. (2) "4, 

(2) So in chancery, on Swearing a Jew to an answer. 1 Vern. 263.. 
But when a w^ess ajier being sworn on the New Testament, amidst 
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how expiresU^ Wll$h fui^ of BCaf^^s ; 
lo Jew^ neli^oii, shall ta&O dbe '<mti[ of 


Dutjr t0 
chiM^iu 


iOGk 

a C^Hsti4ftf sl^ be 

oihl|»d. § ISi' ^See ncf^‘(k) •. , ^ ' 

■•'•'jn, 2 Oi 2. (^mez jS^df^'and Mvne^ Ufioii’ d^bt 

n|$on a bond, being both >^re 'suffei^^to but oh 

their hats whiie^hy-'took me oath. iS^. 821. 

By the 1 An. st. l: el'30. If any Jewish parent, in order to 
the compelling his protestant child to change his religion, shall 
refuse to allow such child a sufficient maintenance, i^ltable to the 
de;^ree and^’ability of such parent, and to the age and edu* 
caton of such child; then, upon complaint thereof to die lord 
chaheeliorji it shall be lawful for him to maihi;8i|ch order therein, 
fcHTthe maintenance of such protestant chiW^^as^^he 'sM thhffi ' 
meet (S) 

Marriages, where both parties are Jews, are Ok^pted out Marriage, 
of the marriage act of the 26 Geo. 2. c. 33. See 
1 . 6 , ' 


that he was born a Jew, and that he had never formally abjured that 
religion, or been baptized, or admitted into the Christian charcli,^ ' 
he 18 still an admissible witness, though the oath has been so taken 
by him, on his asserting that he then considered himself as a member 
of-the established religion, and bound by its precepts. The King v. 
Qi^anti^l Esp* R^.286. So a Jew seems a competent witness to 
prove a murder. - Omychund v. Bather^ 1 Atk, 42. 44. Morgople 
caset Leach, Cro. Car. 588. Formerly a Jew could not bring an 
action; now he may; Omychund v. Bather, 1 Atk. 43. That Jews, 
natives of England, have the same capacity to purchase and hold 
lands, as.other subjects, see Webbe’s tract, cited 2 Swaust, Bep,B(i6i 
note (di ' 

(S) In the allowance of meuntenance out of a Jew’s estate, his 
daughter having turned • protestant]^ it is not material, though the .. , 
daugitt^ be.-above 40 years of age, or married, or the Jew be dead. 
Vincent v. Eernandez, 1 P. Wms. 524. The Court of Chancery will 
not interfere with the education of the chiMren of Jews farther than 
is required by statute. But where the daughter and widow of a Jew, 
having agreed with her father that he should have the care of the 
persems and.'estates of her two infant children, and in the event of 
their death during minority, should re^ve a moiety of their property, 
diyjured Judaism, and married a Ghruiliafi; on petition of tla^ children, 
the court ordered them tc be delivered to their mother; for guardimi.> 
ship is not assignable, except in chivalry (though a Jew might devise 
it under ##. 12 Car. 2. c. 24-7, and the agreement not purporting to be 
an assignment, and the right of the mother to be guardian continuing, 
notwithstanding hcii fiM'iner marriage. Villareal v. MnUisht as ref- 
ported 2 Swamt, Btp. 53$. ef 2 Ath. 14. S. C,; and see Pottin'^er 

V. SMerih,67‘ 


roL. II. 
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' ire. Sk ttiirrj; 
pa^,C4)\ 
i^onttalt^aerott* (5) 


3lma3e0* 
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Winch, T MAGES iir the church, and the principal image in the 
chancel, (viz. of the saint to whom the church is dedir 
c^ted) shall be provided at the clmrge of the parish. Lindw, 251. 

jSb^iL None shall bring into mspute the determipati(^ of 
the church concerning the adoration of the glorious cros^ 
worship of the images as saints, or pilgrimages to the place%,qr 


(4) In De Costa v. De Paz, Dec. 6. 1743. Ambl. 228. and 2 -S&woas#. 

Rep. 487. note (a), a bequest for the maintenance of an assembly for 
reading the Jewish law, and advancing that religion, was held illegal; 
for Christianity is a part of the law of the land, and Jtidmsm is not 
within the toleration act, and is barely endured, or connived by 
the legislature, id. 490. notest and see the cases in which Jews* privi¬ 
leges have been noticed, ib. 502. n. (a) et seq. 538. But a chsntal^le 
bequest for support of poor Jews is valid, per Lord Hardwicket in Dk 
Costa V. Pazy id. 490. and per Eldon C. id. 522.490.539.,- thott^ 
an institution for the purpose of propagating the Jewish r^igion^ 
illegal. But it is quite a different question whether property can ht 
given to perform charitable acts to persons of that persuasion* jA t 
the same time, in the Record Charity case, 2^.479. where, under a 
charitable institution for a school, and for apprenticing and portioning 
poor boys and girls, into which the visitors had introduced a number 
of regulations, with which no Jews could comply, it was held that 
Jews could not have benefit of the charity. Semb, the question of 
admissibility to the school belonged to the visitor, and was not within 
the jurisdiction of the Court. • 

^e above cases, supported by the following, serve to illustrate the 
distinction between the act of worship, and the inculcation of dwtrime, 
which Mr. Merivale so ably argues in 2 Meriv, Rep. 377. 393. noth. 
For synagogues in general, though within no act of tolieratioq, ,ip^ 
protect^^, See Israel ,(misquoted us Lazarus,) v. Simmons, 

Rep. 35o. «i» no authority by ]ihich they were declared illeg^. ce'idp 
be cited./ , 

(5) By IS Creo.2. c.27« intituled, ** An Act for naturalizing wch * 
'Vforeign protestants, and others therein mentioned, as are.seUl^or 

settle in any of His Majesty’s colonies in America,*’ (§i 2,j! dew 
dettliwa may be naturalised, without having received the sacrapij^t 
B;^ § 3. Whenever any Jew slmll present himself to take the oa|^ ^ 
aQnraUon, in pursuanq^ of this act, the words upon the true/^kqf^ 
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3linp^iMation. 

relicks of the same j but shall be pubjybly tauglit mid preached 
by all, that the'cross andjmi^of tbe cnicifiX|^ and other images 
of^e saints, in raemoi:|l^ and honpor jij^ose whom they repre- 
senj^^and their places and reticles ough't'tb'be worshipped by pro¬ 
cessions, kneeling, bowing, incense, kissi ng, .oblations, illumina¬ 
tions, pilgrimages, and ml other memra and'forms whatsoever 
used in the times of us and our predecessors, on pain of Incurring 
the guilt of heresy. Lindw. 297. 

Art. 22 . The Romish doctrine concerning the worshipping and 
ndoratibn as well of images as of relicks, *and alsi^Invocation bf 
s^nts is a fond thing, vainly invented, and grounded upon no 
'i^rraniy of Scripture, but rather repugnant to the word of Odd. 

. & 4 Mdw, 6 . c. 10 . Images in churches^ of stone, timber, 

' SMbaster, or earth, graven, carved or painted, shall be defaCCd 
ilnlf^deSfrc^ed. §2. 

But this not to extend to any image or picture, set or graven 
upon any tomb in any church, chapel, or churchyard, only for a 
tmnmPient of any king, prince, nobleman, or other dead person, 
which hath not been commonly reputed and taken (or a saint. § 6 . 

' Ako'this shall ndt be done by any person of his own authority, 
btit he ought to have tlie licence of the ordinary. Cro. Jia. S66. 

^ Aha if any shall do so without the licence of the ordinary; 
J^v’Op^plphin says, he shall bind him to his good behaviour: 

the memhng is only, that he may he hound to his good 
^d^viouTi not by the ordinary, but by tlie temporal judge; as ip 
JPricket^^ case (which is the case referred to), the offender was 
bPund to his good behaviour, not by the ordinary, but by the 
Iprd chief justice of the court of king’s bench. 


Slinpropriatton. (6) 

■.f'■•4: 1.“;,. , ■ , . , 

APPROPRIATION (as some say) is properly so called) wheu r 333 i 
.if i^is^iilithe hands of a bishop, college, or religious bouse; ^ 

impropriatUmi when it is the hands of a layman. But the words 

(Christian, shall be omitted in administering the same to such Jew; 

the taking and subscribing such by such Jew, and the other 
baths appointed by such act, in like nfenner as Jews yreti permitted 
tp take the oath of abjuration by the 10 Geo. 1. c.4., shall be safficieht 
fo entitle hiih to be naturalized by this act; 

.That which was an appropriation in the hands of religious per- 
irtms is'sdmeiimes called hti impropriation, when in the hands of a lay 
dt^on. See appto|tiation, note ( 1 ). By $t. 27 Hen. 8 ^’ e. 28„ ^ an4 
3 ^ Bfrii. 8 . c. 18., an advo'wson may be appropriated to lay per^iv, 

9., add ireetdiries, tithes, &c. impropriate come tbihb 
hands of lay persons, are temporal inheritances, ibid. Co, Lift. 159. a. 
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used prombcuously. Aod the law C!oi]ucei:Dii}g:^e 
fame is treated of under the tide ' V 

V JnafigutrAHott ^ap. See^oftlmpp^ ^ ^ 
gitteat. See it^hmaa. 

Hlnrumhettr. See USemfice. 


SInDemnftp. 

AN indenmity was a pension paid to the bishop, in consider- 
ation of discharging or indemnifying churches, united or 
appropriated, from the payment of procurations: or by 
recompence for the profits which the bishop would otheri|r|lb 
have received during the time of the vacation of such chure|tesi» 
Gibs, 706. 719. 


^nDicatiit. 

JT^DICAFJT {so called from tliose words in the writ, indiccevit 
nobisi See.) is a writ of prohibition that lieth for the patron 
of a church, whose clerk is defendant in the ecclesiastical court 
in an action for tithes, commenced by another clerk (or his patron), 
and extending to the fourth part of the value of the church at 
least. In which case the suit belongs to the king’s court by the 
statute of the 13 JEdw.l. c.p, (7) 

Wherefore the defendant’s patron (being like to be prejudiced 
in his church and advowson, if the plaintiff obtain in the eccle¬ 
siastical court) hath this means to remove it to the king’s a)urt. 
Terms of the L. fi'’. jV.i^. 30. 104. Cod, 721. Seld. de Dec. 
c. 14. § S.] (8) 


Since 32 Hen.B. c.T. ^ 7*, every real action lies for a rectory or tithe;^ 
impropriate. So doet. m^ejectment, Priest v. Wood, Cro. Car. 301. 
Jones, 322. S, C.; and so an indictment for forcible entry or detainer. 
Anon, Cro. Cat.20\, So by the above act, fines or common re¬ 
coveries thereof, may .ic made and suffered; and an impropriator 
may sue in the ecclesiastical court; and by 2 & 3 JSdtv.6. c.l3., m^ 
have debt-for treble value on subtraction of tithes. See 2 Inst, 612. 
As to attempts for restitution of impropriations to the church, see 
JSenn. Imp, 124, See. 

^7) A wjrit of indicavit shall not be granted before the suit pen^ng 
in the spiritual court between the parties is, recorded, mid the 
phencellor Is certified thereof by the sight of the libel. 34 Edm. 
si, h De Conjunctio Feoffatis, sub.fn. 

jifi) Prohibition by writ of itulicavit day at common law, where the 
suit was in the spiritual court for tithes ^ any value. 2 Insi. 469. 



But if the tithes in f|i«3stion do not etiioant to the foortli pait 
of the yearly of the church, the eccie»asticftl court may 
determine ti^fright oir a writ of SpoUation* ' IvNj'B. 70 . (9) 

Bfnhuetion. See 


Sold, de Dec. c, 14. s. 3. But the ecclesiastical jurisdiction over titlies 
in general^ was given by ISjEdto. 1. «/.4, tgid 9£<9^w.2. st.% c. 1., 
notwithstanding the king’s prohibition granted; and is confirmed by 
later acts, viz. 27 Hen. 8. c.20. 32 Hen. 8. c.7. *2 & 3 Edto. 6. c. 13. 
SSGeo.S. f.l27. 54 Geo. 3. c. 68. The recital in \ Rich. 2. c. 13. 
ti^at ** suit for tithes of right ought, and of ancient time did, pertain 
It/Yhe spiritual court,” must be intended by four of the former acts 
of'f^sriiament, viz of 13 Edio. 1. West sec. c.5. 13 Edw. 1. Art. Clet. 
c. 1. &c. ISA'diu. 3. 0 . 1 . See 2/ns/. 489,490. Rot. Pari. No. 118. 
Gvim.T. 1556. 

Prohibition by indicavit now lies where, on a question arising be¬ 
tween two clergymen bcncficed by several patrons [.s to payment of 
tithes, amounting to a fourth part of the yearly value of the benefice, 
the right of patronage comes into dispute. See 9 Edvu. 2. Art. Cler. 
C.2. 13Edto.l. Circ. vig. st.4!. c. 1. DeggCf cA. 26. 371, 38 H,6. 
Oh 21. It lies after libel. 3^Eduo. 1. st. 1. (De ConjuncHo FeqffatiSi) 
end before sentence; or after sentence, if there is an appeal therefrom. 
Ccm.Dig. ^UDhmes. (M.IO.) So it lies where a suit is for oblations, 
as well as for the advowson or tithes. (Id. citing F. N. B, 45. B.) 

By 13 Edxo. 1. £/. 4. Circumspect^ Agatisy the spiritual jurisdiction 
over suits for tithes between parson and parson, where the tithes in 
dispute do not amount to one-fourth of the value of the benefice, is 
asserted ; and see Degge, ch. 26. 371. 38 Hen. 6. 21. Reeves*s Hist. 
E. Lav}, tf. 11., 2 Inst. 364. By 13 Edvo. I. West. 2. c. 5. § 4. When 
the parson of any church is disturbed [or prohibited] by writ of tn- 
dicavitt to demand tithes in another parish, his patron shall have a 
writ to demand the advowson of the tithes in question; and when 
that writ is [deranged, vi;;.] decided for the demandant, the plea 
may proceed in the court Christian, as far forth as it is deraigned in 
the Icing’s court; and, therefore, though,the right of tithes before 
this statute could not be tried between the parsons after an in¬ 
dicavit i now, the patron of the parson prohibited may have a writ of 
right of advowson; and if he recovers, the plea shall be remanded to 
the spiritual court. Cod. 721. 2 Inst, 364.; and see generally, Com. 
Dig* Dkmes, (M. 10.) 

(9) So where the dispute is between two parsons, to which of them 
the tithes belong, whether to the one by parochial right, or to the 
other, as a portion belonging to his rectory by prescription, both 
claiming by presentation uni^ the same title, so that the right of 
patronage does not enter into the question, it may be determined 
IW a sun in the ecclesiastical court, and this suit is called a Spoliation. 
Dfigge^ ch.26. 369. 38 Hen. 6. c. 21. So where the question ia be¬ 
tween a parson and vicar in the same parish of tithes due of common 
right. Hickes v. Frond, Gtvm. 267. Dt ake v. Taylor, 1 Stra. 
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3lnDtb(t<oit. 
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1. A N mhibitidn is a writ, to forbid a from fardier^pcek 
ceeding in a cause depending before nim, being in nature 
of a prohibition. T^ernis^the law, 

And this writ rao^t cbV^only issueth' but of an higher court 
Christian to an inferior upon an appeal. Ibid. 

But there are likewise inhibitions on the visitations of arch¬ 


bishops and bishops: thus when the archbishop visits, he inhibits 
the bishop; and when a bishop visits, he inhibits the archdeacon: 
and this is to prevent confusion. Ibid. 

2. By Can. 96. That the jurisdiction of bishops may /jlM 
preserved (as near as may be) intire and free from prejudice! 
and that for the behoof of the subjects of this land, better 
sion be made, that henceforward they be not grieved witlt fr|fl^o- 
lous and wrongful suits and molestations; it is ordained tjljaft no 
inhibition shall be granted out of any court belonging to tlie 
archbishop, at the instance of any party, unless it be subscribed 
by an advocate practising in the said court. And the like coiiri^e 
shall be used in granting forth any*inhibition at the instance of 
any party, by the bishop or his chancellor against the arch¬ 
deacon, or any other person exercising ecclesiastical jurisdiction, 
And if in the court or consistory of any bishop there be no adn 
vocate at all; then shall the subscription of a proctor, practising 
in the same court, be held sufficient. 


3. And by Can. 97. It is further ordered and decreed, that 
henceforward no inhibition be granted by occasion of any inter¬ 
locutory decree, or in any cause of correction whatsoever, except 
under the form aforesaid. And moreover, that before the going 
cut of any such inhibition, the appeal itself, or a copy thereof 
(avouched by oath to be just and true), be exhibited to the judge 
or his lawful surrogate, whereby he may be lawfully informed, 
both of the quality of tl^e crime, and of the cause of the griev¬ 
ance, before the granting forth of the said inhibition. And evihy 
appellant, or his lawful proctor, shall, before the obtaining of any 
such inhibition, shew and exhibit to the judge or his surrogate 
in writing, a true copy of those acts wherewith he complaineth 
himself to be aggrieved, and from which he appealeth; or shall 
take a corporal ojith, that he hath performed his diligence and 
true endeavour for the bbfffiniug of tl^ same, and could not 
obtain it at the hands of the register in the country, or his depp- • 
tendering him his fee. And if any judge or register sh|fl 
either procure or permit any inhibition to be sealed, so isis Is said, 
contrary to the form and limitation above specified; let'hlm'be 
suspended from the execution of his office, for the space of three 
months: and if any proctor, or other person whatsoever by his 
appointment, shall offend in any of the premises, either by making 



Snterlocntorg Decree. 

or sending out any inhiHt^ the tenor of the said 

premises; let him be rehib^^ ine Ixercise of his office for 
tbe ipace of a? whole year, without hope of relef^je^inesto^g.; 

' ' 3fn0taliwiif. SeeBi 0 Bopsf- 

Sln 0 titution* See I5rnifice. 


interdict.' . 

TNTERDICT is an ecclesiastical censure, whereby the divine 
\ services are prohibited, either to particular persons, or in paiv* 
tHhiilar places, or both. Lind. 320. 

^’Mnd both these kinds of interdict have been frequently exer¬ 
cised heretofore, upon whole villages, towns, provinces, and even 
kingdoms; till they should make satisfaction for injuries done, 
or abstain from injuries they were doing, to the church. Gi6g. 
1047. , , 

During the time of the interdict, baptism was allowed, because 
of the frailty and uncertainty of life: but the holy eucharist was 
riot allowed, except in the article of death; so also Christian 
burial was denied in any consecrated place, except it were done 
without divine offices. God. App. 18. 

But this censure hath been long disused; and nothing of it 
appeareth in the laws of church or state since the reformation. 
Gibs. 1047. 


3lnterlocutorp ajectcc. 

A N interlocutory decree in the spiritual court, is that which 
doth not decide the cause, but only some incidental matter, 
which happens between the beginning and end of it. 


3)ntectate0. 

law concerning intestates being connected in many in- 
^ stances with tlie law concerning last wills and testaments, the 
whole is treated of togedier under the title 


mb 
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3lntrtt&ion. 


0tho. T^OKASMUCH as we understandi that certain pri^te 
^ casting an eye upon the benefice of a person who is 
absent, feigning reports that they have heard he is dead, or hatii 
resigned his benefice; and so procure themselves to be intruded 
into the same benefice; and if perhaps he who was pretended to 
be dead shall return unto his church, answer is made unto him. 


I know thee not, and the door is shut against him: and foras¬ 
much also as others, blinded with covetousness, do presume 
privately or in what manner soever they can, to intrude them- 
selves into the benefices not only of the absent but also of those 
who are present; and when they ai'C in, neither the sentenoe^ 
the judge, ««?• anj/ other lhin}f by •eohicJi they may be (jected doth 
avail, but they defend themselves with force of arms; We do 
decree, and strictly enjoin, that no ben^c in any tiohe be con- 
Jhredf upon pretence of any lame or report of tlie death or ces¬ 
sion of any person being absent; but the ordinary shall wait until 
he be fully informed in either case i otherwise he shall be bound 
to render the whole damages to such absent person; and more¬ 
over, he who hath procured himself to be intruded shall, besides 
the reparation of damages, be suspended ipso facto from his 
office and benefice. Which also shall extend to every one who 
shall of his own authority or presumption, either privily or by 
force, obtain the possession of an ecclesiastical benefice which is 
full of aiiotlier incumbeiit, and afler it shall be declared to belong 
to such other shall endeavour to defend himself therein by force 
of arms. Athon,32, 


Nor any other thing by which they may be ejected^ That is, 
not any spiritual censure. Id. 

'Diat no henfice in at^ wise be conferred'] Eidmr by collation 
of the bishop, or presentation of any other. Id. 

Boniface. Forasmuch' as it frequently hapi)euctli, that divers 
tlerks by lay power Jo possess themselves of churches parochial, 
or prebendal (even although tliey have the cure of souls), and are 
intr\ided into the same without ecclesiastical authority ; we do de¬ 
cree, that a clerk so in'vuded into the church orp'ebend by himsef 
or hy lay power, shall be excommunicated in due form (f law, and 
shall be denpunced excommunicated by the diocesan of the place, 
and be disabled for ever ipso facto to hold that benefice. And 
if after sehtence pronounced against him, he shall obstinately per¬ 
sist in such Intrusion for two months; the profits of hia odier 
benefices (until, he shall make satishtetion) shall be sequestered by 
the diocesans of the places where they shall be, upon ^denunci- - 
atioii of the bishop in whose diocese he mtruded, and whose 
moaition and excommunication he contemned. And if he sludl 



persevere under such s«iten(% of excagii^unicatioa for a year, 
foom thencefoiih he sfodi not ’be to any ecclesiastical 

benefice within the province. And if he fotri|4c4 ,by & proc¬ 
tor who was»« clergyman, the like proceeding shall hit agdnst 
such proctor, and he shall be subject to the penalties aforesaid. 
And if such proctor was a layman, he'shall be excommunicated 
in form of law, and be publicly so denounced. And his princi¬ 
pal, if he be absent, shall be cited ; and if he shall appear and 
ratify what his proctor shall have done in this* behalf, he shall be 
subject to the penalties aforesaid. But if by contumacy he shall 
absent himself for three months, if he be in the kingdom, he shall 
be excommunicated by the greater excommunication, and neveiv 
theless shall incur the penalties aforesaid; especially since to his 
saeril^ie.he hath added disobedience and contempt: and if he 
shall be out of the kingdom, the like proceedings shall be had 
against him, after a citation, ftme being all&wed for his being be^ 
yond sea. And. the church or prebend in vohich such intrusion shall 
j6e made^ shall be put under an ecclesiastical interdict. And the 
fautors and aiders of such intrusion, if they be clerks, shall incur 
the pains aforesaid ordained'against clerks; and if they be lay 
persons, they shall be punished in like manner as is afore ordain¬ 
ed for lay persons. And the places and lands of such intruders, 
if they do not make satisfaction within one month, shall be put 
under an ecclesiastical interdict. Anc^ if such intrusions be made 
by authority of the king, mar lord the king shall be admonished by 
the diocesan of the place, to cause the same to be recalled within 
a time convenient; otherwise the lands and places which our 
lord the king hath in that diocese wherein the intrusion was made, 
shall be put under an ecclesiastical interdict according to the 
form above expressed. And if such intrusion shall be made by 
any other of the nobility or person in authority, he shall be re¬ 
strained by the sentences of interdict and excommunication as 
aforesaid; and if for two months he shall continue under such 
sentences pronounced against him for the same, from thence¬ 
forth his lands and places which he hadi in that diocese shall be 
put under an ecclesiastical interdict by the diocesan of the place; 
nor shall the aforesaid sentences be relaxed, until he shall make 
competent satisfaction for the injury, disobedience, and contempt* 
IJnd. 319. 

Jbre intruded into the same without ecclesiastical ardhori^'] That 
is, without canonical institution. Id. 

So intruded into a church or prebend by himself Xhat is, without, 
lay.'power, and without violence. Id, 

why lay pomerl And the same it is, if done by clerical power** 
such as is not ordinary nor authoritative. Id, 

Slddl be excommunicated in due form qf kml Namely* 
ced^ by a canonical monition to go away and quit the pre-: 
mises. Id. 
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‘ 9}u»e'l»tf)jg''aUmed Mi being, ie^td sea} Which 
bhecry; respect being had of the place, and of the distanced 
920 ; ■ > >' ' ■ ' ( < 

’ And the crunch or prebend in which such intntsion shaU benutdei^ 
shall be put under an ecclesiastical interdief] Whereupon, in sudi^ 
church especially interdicted divine service cannot be pej^rmedh^. 
When a whole place is interdicted, this is called a general inter*' 
diet. IJnd.S20» i -.- 

Our lord the kitig shall be admo'^ished'l This canon was made 
in the time of king Hei?ry the third. And we may observe from 
hence, to what height the ecclesiastical authority was exalted at 
that time. But this part of the canon, denouncing judgments 
against the king, was never in force; being against the common' 
law of the realm, and the prerogative royal. >/l.- 

f 344 3 Othobon. No patron, ecclesiastical or secular, shall presume 
to present any one to a church, in which he hath the right' of 
patronage, unless he have probable notice of its vacancy; in which' 
case, although he may present, to prevent the inconvenience df 
a lapse, yet the prelate to whom the institution appertaineth, 
shall by no means presume to admit or institute the person pre* 
sented, unless it appear to him that the rector is dead, or that thb 
church is otherwise become legally void. And it shall not be 
sufficient that the same shall appear to him, otherwise than by 
the bodily presence of the person dead or resigning or otlierwise 
demising; or if he be absent, then by sentence of the bishop of 
the diocese in whose city or diocese he is said to have died or 
otherwise demised, or at least by letters of some other authentic 
person, sealed with one or more authentic seal or seals, by a 
public instrument, or by proper witnesses sworn and above all 
exception, by whom a sufficient and open testimony shall be ^vei!i 
as the law requireth, not only of their belief but of their know* 
ledge: and if any person shall in fact be instituted, or morei 
properly intruded, into ^any church contrary to the premises, 
such institution shall be invalid and of no force, nor shall any 
right accrue to him thereby, although perhaps afterwards it may 
appear, that the church at the time of such institution was realfy 
void. And if it shall afterwards appear that the former rector 
is living, either by his appearing in person, or by authentic let¬ 
ters, or public instrument, or proper witnesses; as well the 
pgrelate instituting, as he who shall be so instituted, shall be bound 
to restore to such rector the whole fruits, damages and expenoes * 
iiM^urred thereby, the payment of the one being no discharge to 
the other. And because a pecuniary punishment is not suffi¬ 
cient, where there is a spiritual offence, the prelate who shall 
institute contrary hereunt^ ahall nevertheless from the time of 
sudi offence be suspended from the collation, institution, or pre¬ 
sentation to any b^efices whatsoever, until possession of the 




choreh be restored' to the- rector afbresasdc .lidding^ istcmaoter, 
tbat'if after it shall appear as aforesaid, fbatitibie lectords Itviagr 
the church shall not be restored to him, but contrarhv^' thd 
intruder shall persist in his rebellion for three months; breldes 
the punishments aforesaid, he shall for ever be derived ipso-Jitcto 
of 1 ^ the benefices which he hath in the kingdom, and shalbbe 
for ever disifoied to accept that benefice which he hath so- de-s- 
tained whensoever or howsoever it shall be vacant j and if be 
have no benefice^ he shall for ever be disabled to hold any benefice 
whatsoever in that diocese which he hath so wickedly disturbed* 

And moreover wlien probalde notice, otherwise man by the 
afin'esaid means, of the avoidance of a church or benefice, shai^ 
come to any archbishop or bishop unto whom the coliatioa* C 3i5 ]| 
thereof beloiigeth, and he doth collate to that church or benefice*, 
fearing lest a lapse should incur, yet he shall not deliver, nor ^ 

sufier to be delivered, the corporal possession of that church or 
benefice, until proof of the avoidance shall be made in the manner 
aforesaid; nor shall he to whom the collation is made, presume 
to enter upon the possession by his own or any other authority: 
and if an archbishop or bisfiop shall do contrary hereunto, he 
shall be subject to the penalties aforesaid; and if he to whom the 
collation is made, shall take possession contrary to the premises, 
he shall for ever be deprived of that church or benefice, and never¬ 
theless be subject to the other penalties aforesaid. Athon* 96. 

One might wonder at first sight, what should make these twa 
cardinals Olko and Othoboiiy and also the aforesaid archbishop 
Boniface^ who were all foreigners, such zealous asserters of the 
properties of the English clergy. We find no constitutions of 
our Own native prelates that express such a concern upon thia 
head. But the truth seemeth to be this; these provisions were 
made in behalf of absent clergymen. The chief occasion of the 
long absence of clergymen was their going to Rome to attend ap¬ 
peals, to procure dispensations or indulgences, to obtain prefer¬ 
ment, or out of devotion to the apostolic see; or else they were fo¬ 
reigners who never came here at all. It>was much to the advantage 
of the pope and city of Rome, tliat the travels of the clergy thither, 
and their long stay there should be encouraged; and other ab¬ 
sentees be tolerated and dispensed withal. And truly, by these 
cemstitutions their rights were better secured in their absence,- 
than they would have been by their being present and keeping 
residence. Johns, Othoh. - 

Stratford, All clerks, who shall procure themselves to be pre«t 
sented or collated to dignities, parsonages, offices, or prebends^ 

OB other ecclesiastical benefices whatsoever, being full and pos¬ 
sessed in fact by others ; and shall directly or indirectly by virtue 
(rf* the writs of qmre non admisit, or. qmre impedit, or other such 
like, prosecute the bishops or others in the secular- courts, without 



St^auiott. 

any mention made in ; of the possessors of the 

l^eficeS) and mthout such possessors being regularl^r 
(akhough they have been cited); unless th^ first cause an inqui¬ 
sition to be made concerning the cause of tne pretended vacancy 
by mandate of the ordinary, and the possessors to be canonically 
removed by compestent judges ecclesiastical; — shall ipso facto 
incur the sentence of the greater excommunication, and as being 
so excommunicate shall in no wise be admitted to such benefices, 
but shall be darned for ever disabled to hold the same. And if 
contrary to the premises, any one be instituted or admitted into 
C 346 ] a benefice possessed by another de facto^ such institution or ad- 
m^ion shall be void in law. And whosoever shall so institute 
or admit, by his own right or by delegation, any person so pre¬ 
sented or collated into a benefice possessed by another, the 
possessor not being first removed by a sufficient authoritative 
sentence in the ecclesiastical court; he shall be suspended froni 
his office and benefice, till satisfaction be made to the possessor 
fin* the whole damiqi^e which he shall sustain. And if the clerk 
so instituted or admitted shall sufier himself to be inducted con¬ 
trary to the premises into a benefice possessed by another, he 
shall be deemed an intruder, and shall incur ipso facto the penal¬ 
ties of intrusion contained in the constitution of Othobon, and 
the other penalties inflicted by the canons and holy fathers. 
Nevertheless by the premises we do not intend to derogate from 
the power of the ordinary; but that he may collate to the bene¬ 
fices which he hath a right to collate unto, howsoever possessed 
by others de facto and not de jure; nor to restrain the persons 
receiving collations of such benefices. Lind, 144. 

Possessed in fact others'] Although not de jure t because 
pe'i^haps the incumbent hath not a just title. Id, 

An intruder getting possession, and holding it by a stroi^ 
hand and great power of the laity, vi et armis, against me spiritual 
authority; such force is removable by the writ d£ vi laica amovenda. 
Which writ is usually issued, upon a certificate of the bishop, 
into chancery touching sueh force and resistance; but may also 
be obtained upon a surmise made by him that is immediately 
grieved. But by this writ the sheriff* is not to remove the in¬ 
cumbent who is in posssession of die church, whether the posses^ 
sion be of x;ight or wrong, but only to remove the force, and to 
lieave the incumbent to be removed by other legd means, 
Gibs, 783.’(a) 

HndiUtUticr. See 

. . . vr ... . .— I n 'r ' ■ »; ■ 

(of F, N. B, 54,55. 
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JNVJTATORY was a text of soriptare ad«»^4 

for the occasion of the day, and used before the which 

id^o itself was called the Invitatory Psalm. ... 


*»• 


[SJtelanD,. 

[By 39 & 40 Geo. 3. c.67» Art, 6, the churches Engiand and 
Irelmid, as now by law established, shall be united into one pro* 
testant episcopal church, called like United Church ^England 
and Irel^d:” and the doctrine, worship, discipline, and govern¬ 
ment of,which united church shall be as now by law estiwlished 
for the church of England, and its continuance shall be deemed 
an essential part of the union; and in like manner the doctrinei 
&C. of the church of Scotland shall remain as now by law, and 
by the acts of union established. See ^iiprctuacp, ^0 

Bftibgmfnr! See ^entente, 
lurfobictton. See CourriS. 


SHuris; utrum. 

TURIS utrum is a writ that lieth for the succeeding incumbent 
of a benefice, to recover the lands or tenements belonging to 
the church, which were aliened by his predecessor. Term of 
the la'w. 

And it is so called, in like manner as most of the other writs 
in the register, from certain words in the writ respecting the 
spedal matter for which the writ is brought. 

By the statute of the 14 Ed. 3. s^.f. c. 17. it is assented and 
established, that parsons, vicars, wardens of chapels, and provosts, 
wardens and priests of perpetual chantries, shall have their writs 
of^m idrum of lands and tenements, rents and possessions 
annexed, or given perpetually in alms, to vicarages and chapels 
or chantries, and recover by other writs, in their case, as for forth 
as parsons of churches or prebends, (ft) 

|u0 patratKitin!i. See i^bbotp^on. 


(&) See SQiBotMm, 14, in the note, wd Com, Dig, tit. Qftare 
pedit{Ei), 









• Year to 
begin on the 
ftnt day of 
January. 
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i, the supputaticm of the year of ouf LOjQ 

in that part of Great Britain called England, accorditig 
to which the year b^inneth on the tventy*f[f);h day of March, 
hath been found by experience to be attended with divers incon¬ 
veniences, not only as it differs from the usage of neighbouring 
nations, but also from the legal method of computaticm in that 
part of Great Britain called Scotland, and from the common usage 
throughout the whole kingdom, and thereby frequent mistakes 
are occasioned in (Jie dates of deeds and other writings, and dis¬ 
putes arise therefrom; and whereas the kalendnr now in uie 
throughout all his majesty’s British dominions, commonly called 
the Julian Kalendar, hath been discovered to be erroneous, by 
mean whereof the vernal or spring equinox, which at th^ time of 
the general council of Nice in the year of our Lord 325 hAppened 
on or about the twenty-first day of March, now happens on the 
ninth or tenth of the same month; and the said error is still 
increasing, and if not remedied would in process of time occasion 
the several equinoxes and solstices to fall at very different times 
in the civil year from what they formerly did, which might tend 
to mislead persons ignorant of tlie said alteration ; and w hereas 
a method of correcting the kalendar in such manner as that the 
equinoxes and solstices may for the future fall nearly on the same 
nominal days, on which the same happened at the time of the said 
general council, hath been icceived and established, and Is now 
generally practised by almost all other nations of Europe; and 
whereas it will be of general convenience to merchants and 
other persons corresponding with other nations and countries 
and tend to prevent mistakes and disputes in or concerning the 
dates of letters and accounts, if the like correction be received 


and established in his majesty’s dominions; it is therefore enacted, 
that in and throughout all his majesty’s dominions and countries 
in Europe, Asia, Afiu'a, and America, belonging or subject to 
the crown of Great Biitain, the said supputation, according to 
which the year of our Lord begiiineth on the twenty-fifth day of 
March, shall not be made use of, from and after the last day of 
December 1751, and that from thenceforth the first day of 
January every year shall be reckoned and accounted to be the 
first day of the year. 24 Geo. 2. c. 23. § 1. 

Elfwndays 2. And that from the first day of January, 1752, the several 
thrown out. jjjonth shall go on and bt reckoned and numbered* 

in the same order, and the feast of Easter and other moveable 
feasts thereon depending shall be ascertained according to th^ 
same method as before, until the second day of September 1T52 
£ 349 ] .inclusive; and that the natural day next immediately fdlto#1tig 
the said second day of September, shall be called, reckoned, and 



iKalenoar. 

accounted to be the fourtfeet^ omitting (for 

that time only) the eleven inm^ttMdni^te^minal days of the com- 
kfilei^der i and that the several nAto^el^,^^% M^,Jfih^ 
and succeed next after the.said fourteeiot^ q( ^^tem- 
j^^f .fjhtall.be respectively called, reckoned, and numbered foT'r 
in numerical order from the said fourteenth day of 
teinjiMr^ according to the order and succession of days now used 
in tlie present kaiendar. 24 Geo. 2. c.23. $ 1. 

.. 3^ And that all acts, deeds, writings, notes,* and other instru** 
n\euts of what nature or kind soever, whether ecclesiastical- or 
public or private, which shall be made, executed, or signed^ 
pppn or after the said 1st day of January 1752, shall bear date 
according.to the said new method of supputation. 24 GethSi 

§.W ■ ‘ ^ ‘‘ 

4. .Aj^4 two fixed terms of St. Hilary and St Michael 

in,,thQtjpa^ of Great Britain called England: and the courts Of 
g;?sat.sessions in the counties palatine, and in Wales; and also 
the courts of general quarter sessions, and general sessions of . the 
peace; and all other courts of what nature or kind soever, whe¬ 
ther civil, criminal, or ecclesiastical; and all meetings and as« 
fpp^blies of any bodies politic or corporate, either for we election 
of any officers or members thereof^ or for any such officem 
entering upon the execution of their respective offices, or for any 
other purpose whatsoever ; which by any law, statute, charter, 
custom, or usage within this kindgdom, or within any other, the 
dominions, or countries, subject or belonging to the crown of 
G^pat Britain, are to be holden and kept on any fixed or certain 
day of any month, or on any day depending upon the beginning 
or any certain day of any month (except such courts as are usually 
hpkien or kept with any fairs or marts) — shall from time to 
thn^ from and after the said 2d day of September, be holden 
apd kept upon or according to the same respective nominal days 
and times, whereon or according to which the same are now to 
be holden, but which shall be computed according to the said 
new method of numbering and reckoning the days of the kaien¬ 
dar as. aforesaid; that is to say, eleven days sooner than the re¬ 
spective days whereon the same were belbre holden and kept 
«4 Geo.2. C.23. $ 1, 

.. jProyided, tliat the elections of officers in towns corporate, and 
doing of other corporate acts, which shall happen to &U upon 
any of the said eleven days dropt or entirely omitted, shall for 
that year only be made or done upon the natural day, which 
slmll be as efiectual as if tlie same were done on any of the nomi- 
nid dap so dropt or omitted. 25 Geo. 2. c. 30. $ 1. t 

' And the annual admission and swearing of the lord mayojr tof 
l^ndon, and all a nnual meetings and. assemblies for that ptit|)(PM^ 
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s^U ^ cm tib«Mid'iiatnrAl rad trat on the 8 biiA» ineitihild 
c^the mpntib a$ before. S5 Geo. 2. 17 . 8 O. $4. ' * 

And the annedl meeting foor the election of the hmyojr, ehtriffi^ 
tn^umrers, coroners, rad leare lookers of the city of Chester, 
tm transferred from the next Friday after the feast of St Dent^ 
yearly unto tbe next Friday after the feast of St. Simon, Wnd 
Jude; that it may not coincide with Chester fair. 26Geov9; 


c. 34. $ 4. * 

5 . And for the continuing and preserving die kalendar, or 
method of reckoning, rad computing the days of the year, iii th4 
same regular course as near as may be in all dmes coming ;’ it ii 
further enacted, that the several years of our Lord 1800^ ^900; 
2100, 2200, 2300, or any other hundred years of our Lordj 
which shall happen in time to come, except only emxf^owt 
hundredth year of our Lord whereof the year of our 
shall be the first, shall not be esteemed or taken to bi'^blmteictlib 
or leap years, but shall be taken to be common years couhtstinj^ 
of 365 days and no more; and that the years of our l^ord 2000^ 
2400, 2800, and every other four hundredth year of our 'Lo^ 
from the same year of our Lord "2000 inclusive, and also dil 
other years of our Lord which by the present supputadon are 
esteemed to be bissextile or leap years, shall for the future and 
in all times to come, be esteemed and taken to be bissegctile dr 
leap years, consisting of 366 days in the same sort rad mranai* 
as is now used witli respect to every fourth year of our Lord* 
24 GfO.2. <;.23. $2. 

• 6. And whereas according to the rule prefixed to the book^of 
comihon prayer. Faster day is always the first Sunday after tha> 
first full moon which happens dext after the one and twentieth day 
of‘March: and if die full moon happens upon a Sunday, Eastet 
day is the Sunday after; which rule was made in cotifonility 
to the decree of the said general council of Nice, for the cele»^ 
bration of the said feast of Easter: and whereas the method^ 
computing the full moons now used in the church of Ei^ladd, 
and according to which the table to find Easter for ever (pre¬ 
fixed to the said book of common prayer) is formed, is by pro¬ 
cess of time become considerably erroneous; and whereas a kaien- 
daiv and also certain tables and rules, for ^e fixing the true dme 
olT the celelebradon of the said feast pf loiter, and the finding the 
dfnes of the full moons on which tlfo same dependedi, so as the 
same shall agree as nearly us may be with the decree of the said 
^neral council, and also with the practice of forei^ countFtes»>' 
have been prepared, rad are hereunto annexed: it is mereferefuv* ^ 
ther enacted, that the said feast df Easter, or any of the moveable 
thereon d^nding, shall from rad after the sbid seomid ' 
day of September be no fooger kept and observed aecsording to 1 




melbod'now used, ot die saM 

book of common prayer; and that the «ihf allb d^ 

of golden numbers, as they are tloW pl!<e(^£^ '^ thh'’r^ 
i^»ective days of the month in the said kalendfilf^'^9|h«ti! beTeflr oiot 
ji4 allt^ture editions of the said book of ooiA^h pita^r^ and 
ti^ the said new kalendar, tables, and rules Imrec&td’atiivhxei^ 
jh^ibe prefixed to all such future editions of the said boo^ih 
the room and stead thereof; and that from and after the said 
second day of September, all and every the* fixed feast-days, 
holidays, and fast^ays observed by the <murch of England,' and 
also the several solemn days of thanksgiving, •and of fastipg'ahd 
humiliation, which by virtue of any act of parliament now in 
being are to be kept and observed, shall be kept and observed bn 
the respective days marked for the celebration of the same in the 
Sald'dnffif^^lendar, that is to say, on the same respective nominal 
daySsjiOfiNvhich tlie same are now kept and observed, but which 
^ordtiig to the alteration by this act intended to be made will 
happen eleven days sooner than the same now do; and that the 
said: feast of Easter, and all otlicr moveable feasts thereon de¬ 
pending, shall be observed nbcording to the said new kalendar 
tables and rules hereunto annexed, in that part of Great Britain 
called England, and in all the dominions and countries aforesaid 
wbereiB tfo liturgy of the church of England now is, or hereafter 
•shall be, used; and that the two moveable terms of Easter and 
Trinity, and all courts of what nature or kind soever, and all 
meetings and assemblies of any bodies }K>litic or corjiorate, and all 
markets, fairs, and marts, and courts thereunto belonginp-, t^ich 
by any law, statute, charter, custom, or usage, are appointed or 
used to be holden at any moveable time, depending upon the 
time of Easter, or any other such moveable feasts as aforesaid, 
shall be holden and kept on such days and times whereon the 
s«ne shall respectively happen or fall, according to the falling or 
ha|)peuing of the said feast of Easter or such other moveable 
as aforesaid, to be computed according to the said new 
kalendar tables and rules. 24 Geo. 2. c. 23. § 3. 

•• 7. The several meetings of the court of session, and terms fix¬ 
ed for the court of Exchequer in Scotland; and April meeting of 
the governor, bailiffs, luia commonalty of tlie company of con<' 
servators of the great fosbl^of the fens; and the holding and 
keeping of all markets, fairs, and marts, whether for the sale of 
goods or cattle, or for the hiring of servants, or for any other 
purpose, which are either fixed to certain nominal days of the 
month, or depending upon the lieginuing of any certain day of 
any month; and all courts incident or belonging to, of usually » 
holdan or kept with^ any such fairs or marts, fixed to suen 
ceit^ Ifinyes as aforesaid $ shall not be continued upoii of bd- 
cording to the nominal days of the montii, or the time of the 
VOI« II, c c 
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li^itriing- fthy ittonth, be competed ciecording tb'flie Said 
'HevT'Calendar; but they aliall be -hoMen ahd kept upbn, op' ac- 
eorditfg to, the same natarnl days on or according to whiich thd 
Stttrie should have been so kept’or holden, in case this act had 
not been made,' that is to say, eleven days later thatt the satbe 
would Imve hapj^ened according to the nominal days of the said 
new sti|iputation of time, by which the commencement of teadh 
month and the nominal days thereof are anticipated oP broifght 
forward by the sjwice of eleven days. 24 Geo. 2. c. 25. § 4. 
pasture* wliereas acftording to divers customs, prescriptions, 

rents; com- and ust^res in certain places, within this kingdom, certain lands 
ing of age. grounds are on particular nominal days and times in the yfear 
to be opened for com tj ion of pasture and other purposes, and at 
other times the owners and occupiers of such lands and grotmds 
have a right to inclose or shut up the same for their ow^i private 
use; and there is in many other instances, a temporapy alid dis¬ 
tinct property and right vested in different persons' hi and tt> 
many such lands and grounds, according to certain nominal days 
atid times in the j^ear; and whereas the anticipating or bringing 
Forward the said nominal days and' times, by the space of eleven 
days, according to the said new method of supputation, might 
be attended with many inconveniences: it is therefore fortherde- 
(' . dared and enacted, that nothing herein shall extend to accelerate 

or anticipate the days or times for the opening, inclosing, or 
shutting up any such lands or grounds as aforesaid, or the days 
or times on which any such temporary or distinct property or 
right in or to any sncli lands or grounds as aforesaid is to com¬ 
mence; but that all such lands and grounds shall be respectively 
t 353 ] opened, inclosed, or shut up, and such temporary and distinct 
projierty and riglit in and to such lands and grounds as aforesaid 
shall commence and begin upon the same natural days and times 
on which the same should have been so respectively opened, in- 
elosed, or shut up, or would liave commencetl or begun in case 
this act ha<l not been made, that is to say, ilewn days later than 
the same would lia/e happened according to the said new ac¬ 
count and supputation of lime, so to begin on the said fourteenth 
day of September a aforesaid. 21 Gro. 2. c. 23. § 5. 

». ■ jProvide<l also, that this shall not extend to accelerate or antici¬ 
pate the time of payment of any rent, annuity, or sinU of money, 
which shall become payable by virtue or in consequence of attjp 
custom', usage, lease, deed, writing, bond, note, contract, or othef 
agreement wiiatsoever, now subsisting, or which shall niade, 
signied, sealed, or elitcred into before the sail! fourteenth day of 
Sf^tember, or the time of doing any matter or-thing directed 'Of* 

• re<^ired by any such act of parliament to be done in rehrtion 
ihereto; or to accelerate the payment of, or increase'the ihtenest 
.0i|simy such sum of money which shall be pay aide as aforcjseddi 
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or to fiiicelerate the time of the delivery-. e£ any gpods) d)attel% 
wares, merchandize, or other things whatspever*-; <n’ the time qf 
the Gummencement, expiration or deternilnaticm qf; any lease or 
demise of any lands, tenements, or hereditaments, or of any other 
Gmitract or agreement whatsoever; or of the accepting, surrcH'^ 
dering, or delivering up the possession of any such lands, t^e* 
ments, or hereditaments; or the commencement, expiration,, or 
determination of any annuity or rent; or of any ^ant folr^any 
term of years, of what nature or kind soever, bjr virtue or in con¬ 
sequence of any such deed, writing, contract, or agreement; or at 
tlie time of the attaining the {q];e of one and twenty years, or any 
other age requisite by any law, custom, or usage, deed, will, or 
writing whatsoever, for the doing any act, or for any other pur¬ 
pose, by any person now born, or who shall be born, before the 
said fourteenth day of September; or the time of the expiration 
or determination of any apprenticeship or other service, by virtue 
of any indenture, or of any ai'ticles under seal, or by reason of 
any simple, contract or hiring whatsoever: but that all such rents, 
annuities, sums of money, and the interest thereof^ shall remain 
and continue to be due and payable; and the delivery of such 
goods and chattels, wares and merchandizes, shall be made; and 
the said leases and demise.s of all such lands, tenements, and 
hereditaments, and the said contracts and agreements shall be 
deemed to commence, expire, and determine; and the said 
lands, tenements, mid hereditaments sliall be accepted, surren¬ 
dered, and delivered up; and the said rents, and annuities, and 
grants for any term of years, shall commence, cease, and deter¬ 
mine, — at and upon the same respective natural days and'times 
as the same should and ought to have been payable, or made, or 
would have happened, in case this act had not been made; and 
that no further or other sum shall be paid or payable for the 
interest of any sum of money whatsoever, than such interest 
shall amount unto, for live true number of natural days for 
which the principal sum, bearing sucli interest, shall continue 
due and unpaid; and that no person shall be deemed or takeoi 
to have attained the said age of one and twenty years, or any 
other such age as aforesaid, until the full number of years and 
days shall be cla{>sed on which such person would have attained 
such age, or would have completed the time of such service as 
aforesaid, in case this act had not been made. 24 Geo. 2. c. 23. f 6. 

Provided always, that whereas in divers parts of this kingdom, 
by, custom, prescription, or usage, or by virtue of some law or 
contract, certain lands and grounds are to be opened and used 
for common pasture or other purposes, and the same lands and 
pounds are again inclosed and shut up; and certain rents or 
qtheT:payments arc due and payable; and some other matters 
asd^ngs may be to be done, upon some of the moveable 
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QVi Upon certain d^ys or times depending upon or to be 
^utodrfrom the same; it is enact|d, that from and afbr ^e^s^ 
second day o£, September, the respective times for opening^;Vsmg, 
inclosingj and shutting up all such lauds and grounds as aforer 
said, for the paying of such rents or other payments, and for the 
douag of suck other matters or things as aforesaid, if such .time3 
are depending on any moveable least, shall be computed and 
take piece according to the said new kaleiidar, and not accord¬ 
ing io the method of supputatiqn lieretoforc used; and the temr 
porary and distinct property and right of all persons, bodies 
politic and corporate, of, to, and in all such lands and grounds, 
.shall commence and be enjoyed, and all such rents and payments 
shall become and be due and payable, and ail suefo matters and 
things shall be transacted and done accordingly. 2$ Geo, 2. 
e, 20. § 2. , . 


inauguvatton. See ^olttiapj;. 
0 upmnarp. See ^iipitmacp. 


[JLana tajr. 

Sec Colleges?. (Vol. i. 514.) 

^HE following provisions for redemption hand Tax (m 
ecclesiastical property and charities^ arc extracted frtnn 
. Thp'Whitt and Tyndalds Digest of the StatuteSi tit. Land Tax 
J^demption. 

The governors of the charity for the relief of the poor wi¬ 
dows ami children of cleigymen, with the consent, and uudbr 
the direction • of such’ last-mentioned commissioners, may sell 
any manors, lands, &c. given to them by will, either generally 
for the relief of such v^ndows or children, or subject to any qua- 
iidcations or restrictions as to the mode of applying such relielj 
in extent of the all. 'wnnee to be made to individuals, and apply 
«the proceeds to redeem the land tax charged on any other 
manors, lands, &c. vested in them for the purposes of su<^ 
charity. 42 G<?o. 3. e. 116. § 77. 

‘ Where the land tax charged on the glebe lands, tithes, edr 
other profits of any living in the patronage of any college, ca- 
thecimi church, hall, or iiouse of learning in Oxford, or Oam- 
faridge, or of either of the colleges of Eton or Winchester,,br of 
'^ny trustee for any such college, &c. or in the patronage of any 
'^oi^ratiOn aggregate, has been or shall lie redeemed ^vor bn 
the behalf of any such college, &c. or corporation aggregate, 



ittidtir the recited atfts or this act, any such cdilelie, &c. dr arty 
tnisteeir thereof, or any such corporation aggre^tcj-itmypi^ 
videsuch redemption, by sale of any landsi 'ftc.'beldt^ng 
td such corporations, or by grant of any rent-choErge ’which '^y 
might laxvfully make for the redemption of any land taii charged 
oft their lands, and the land tax so redeemed shall be'forthwith 
extinguished; but every such college, &c. or such corpora^mi 
aggregate, shall be entitled to an annual rent-charge issuing 
out of such living, equal to the amount of land tax rededhaed, 
unless it is declared in writing, under tltfe common seal of the 
body having such right of patronage at the lime of any present¬ 
ation to the living, that it shall be suspended during such irt’- 
cUmbem^, which declaration they mrfy make; provided such 
suspension shall be without prejuclice to the right of such body 
to recover such rent-charge after the next or any future avoid¬ 
ance ; provided also, that any such declaration, made at the timte 
of redeeming the land tax, shall be as available during the then 
incumbency, as if made at the time of pi’esentation, 42 Geo. 3. 
c. 116. § 78. (See as to redeeming land tax of livings under 
sequestration, or where the liiciimbent is outlaw'ed, 53 Geo. 3. 
r. 123. $ 27, 28.) 

Where the land tax charge<l on any glebe huids, tithes, or 
other profits of any living, has been or shall be redeemed or 
purchased by the patron or any ibrmer incumbent tliercofj or 
other person, the incumbent for the time being may treat and 
agree for the purchase of an assignment of such land tax, for 
the benefit of such living; and in order to raise money for Ijio 
purchase of such assignment from the patron or former incum¬ 
bent, or person redeeming the same, their heirs, executors, ad¬ 
ministrators, and assigns, may execute the powers by 42 Geo. 8, 
r. 116. given to raise money by sale, mortgage, or grant, for 
the redemption of any land tax, in the same manner, and under 
same rules, 8cc. as such incumbent for the lime, being might 
have done in the first instance, and the land tax so assigned 
shall become merged for the benefit of such living; provided 
that the monies so arising shall not be paid into the bank of 
England, or to any receiver-general or collector, but the same, 
or so much thereof as is requisite, shall, under the order of any 
two commissioners under great seal appointed for the purposes 
of such act, be paid to the assignor of such land tax, whose re¬ 
ceipt; in pursuance of such order, shall effectually discharge the 
purchasers or mortgagees; and the reniainder, after paymenl^.of 
the expences incurred by such sale, &c. shall be paid into, the 
bank of Engladd, or to such receiver or collector, and applied 

hv such act is directed in cases of monies arising from 
■Stci’^irtode for the purpose of purchasing assignments of land tax 
■ ' 'sj' c c 3 - . ■« 






such act;, provided no such assignment or'deed bf Sfile» 
shidl ^ liable to stamp duty// 45 Geo, 3, c. 77. § It ' ' 

In hi! cases wherein any incumbent for time being sHMl'pui^ 
chase an assi^ment of the land-tax charged on the lands, tithes, 
or other pronts thereof, from the patron or former incumbettt, 
or from any person who has redeemed or purchased the same, 
or their heirs, executors, administrators, and assigns, su<A in-^ 
cumbent for the time being, in order to reimburse himself the 
sum paid from his own money for such assigi.ment, may put iii 
execution all the powei's given by 45 Geo, 3. c. 77., in order to 
raise such money by sale, mortgage, or grant, to purchase an 
assignment of such land tax ; provided that the money arising 
thereby, or so much thereof as may be requisite, slkii, under the 
order of two commissioners under the great seal, be paid to such 
incumbent for the time being, whose receipt in pursuance of 
ifticli order shall be a full discharge to the purchasers or mort* 
gagees, and the remainder (if any) shall be paid and applied as 
by 45 Geo. 3, c. 77. $ 1. directed, concerning the remainder of 
money arising by sales, &c. thereby authorised. 53 Geo. 3. 
c, 123. $ 29. 

Where the land tax charged on tlie glebe lands, tithes, &c. 
of any living has been or shall be redeemed by the patron, or 
any former incumbent, or any other person, and the incuml^nt 
for the time being has purchased or shall purchase under 
45 Geo. 3. c. 77., an assignment of such land tax for the benefit 
of such living, such assignment shall be transmitted within six 
calendar months after the date thereof, (or, in cases where 
already purchased, after passing of this act,) to the officer ap^ 
pointed to register contmets for redemption of land tax, who 
shall register the same gratis; and a copy of .such registry, 
signed by such officer, shall be allowed in all courts to be evi¬ 
dence, and no copy of such registry shall be liable to stamp 
53 Geq^S, c. 123. § 30. ^ 

Where the land tax cli-arged on the glebe lands, tithes, of 
odter profits of any living in patronage of any archbishop, 
bishop, or other corporation sole, or any companies, shall 1^ 
redeemed by or on behalf of such corporations, &c. und# the 
land-tax acts, such archbishop, &c. or such corporation^ 
whether sole <k o^regate, or companies, may provide for such 
redemption bjy of any lands, &c. belonging to them, or by 
want of irehtHrharge which they might make for the re^ 
demption of any land tax charged on thmr lands, &c., and thfe 
land tax redeemed shall be forthwith extinguished; but every 
fiuch archbishop, corporation, &c. shall be entf^d to an annual 
rent-charge issuing out of such living, equivafont to the amoftmt 
of land tax redeemed, unless it shall be declared under the seal 



or^eomfl^on seal of the archbisliop, coi^aoraUl^i.fc 
patron^ of such, livings at the, time when h 

rept-charge snail be si^pended.during. |h|s,.inf;pi^!hfjf: 
which dedaration they may mahu^ but such s^Il. he 

without prejudice to their riglit to recover such.repi, pn the .nexi 
or any future avoidance; and any such deeJaratipn made 
time of redeeming tlie land lax, shall be as available during, thp 
iucumbency of the tlieri incumbent as if made time ^ jhis 
being preferred.to such living. SO Geo. 3. c. 58*. fii ., , 

, For the purpose of redeeming any lanil tax by aiiy rector or 
v^nr, or for the purpose of raising money to reimburse the sjtpck 
or money previously transferred, or paid fur the redemption plP 
such land ,t^ or lor the purpose of purchasing an assignment 
thercolj upder* powers of any land tax redemption act, tlie l^nd 
add shall.'hot be necessarily confined to such quantity of any 
lapd^ belonging, to sucli rector, &c. as shall appear to the co^ 
inissioners authorising the same necessary to be sold for su^ 
purpose, but that any sale of lands, for any such pw'poses, shall 
be deemed good, notwithstanding tlie restrictions contained in 
any such acts, altliough the 4ands so sold shall apjiear to such 
commissioners more than necessary for such purposes ; provided 
such, commissioners are satisfied that such sale will be l^neficial 
to such rectors, &c. and the ordinary’s consent, in writing under 
his hand, is produced to them. 51? Geo. 3. r. 173. § 6. 

Auy ecclesiastical or lay corporations, and feoffees, trustees 
for charitable or other public jmrposcs, and all other persons 
entitled to the patronage of any living, may contract for the re¬ 
demption of the land tax charged on the glebe lands, tithes, or 
other herediUunents belonging to such living, in consideration 
only of so much capital stock in the 3 per centx.^ as will yield an 
annuity .equal in amount to land tax to be redeemed. 57 Geo. 3. 
c. 100. § 12. 

And, in order to provide for any such redeinptiou, nay.C.ccl6- 
siasticnl or lay corporations, or trustees, under the authcyrl;^^ of 
the commissioners under the great seal, may sell any li^ngdita- 
ments beloiging to such corporations or trustees, in the same 
manner as by the laud tax acts directed, or may apply for the 
like purpose any jrersonal property in^:esled in the jmblic stocks^ 
or any legacies or voluntary donations, or olhei* trust mdnej^ 
vvh|ch they are audiorised by land tax acts tq^lay out in the re¬ 
demption of land tax, or any surplus stock or ,^money arisen or 
to arise by sale, mortgage, or grant, under powers in sun^ 
acts* 57 Geo. 3.,e. 1,00. $,l3. ^ - 

3uch egrpo^Mions, &c. who shall be desirous oftltedeetnitig 
any .land tax charged on any living in tlieir patronage, may'd^ 
f^e. in thn.^'^dcmptico) contracts that tliey are desirous that 
lands shall not be subject to any annual rerif * or other charge, 

c c 4 



•Hsi 

of,corporations or trustees in respect c^-siiciftite- 

$. ^ut if no such declara^on shall be contained 
r^^|in(liiQh'contracts, such corporations or trustees redtSeniii:^ 
si|^ land tax shaU-be entitled t^fin annual rent-charge issuings 
out of such living, equivalent to the amount of the land taxi re- 
de^ed, and to like power on presenting any clerk to -sudii 
living of suspending payi^ent of such rent-charge, during 
curobency of^uch clerk, as are given by such acts. 57 Geoi'S*- 
c. 106 , § 14. < -^r 

And when any lands» or other hereditaments are proposed , to 
be sold by any ecclesiastical or lay corporation, or feoifees^ or^^ 
trustees for charitable or other public purposes, for the purpose' 
of redeeming any land tax under the power in § 44 . contained^’ 
such corporation, &c. shall present a memorial to the commis¬ 
sioners under the great seal, stating their intention of making such^ 
^e, and the object thereof, for their approbation; two of whom*- 
ifthey so approve, shall certify accordingly. 57 Geo, 3, c. 100 . § 15v> 
Where any ecclesiastical rector has, in right of his rectory, 
the patronage or donation of or to any vicarage or perpetual 
curacy, and has no glebe lands belonging to such vicarage, Sccu' 
which are eligible to be sold to redeem the land tax cnarged 
on the glebe tithes, or other profits thereof, and such land tax 
shall be redeemed by such rector, then such rector, whether he 
is incumbent of such vicarage, &c. or not, may provide for the 
redemption of such land tax, by sale of part of the glebe lands 
of such rectory, in the same manner as he might provide for the 
redemption of such land lax charged on the glebe, &c. tbereofy 
and the tax so redeemed shall be forthwith extinguished; but 
when such rectory and vicarage, &c. are held by different in¬ 
cumbents, the incumbent of such rectory shall have an annual 
rent-charge out of s«ch vicarage, &c. equal to the amount- of 
land tax so redeemed. 42 Gf'o. 3. c. 116. § 79. (iSre as/o united 
livings, 53 Geo, 3. c, 123. § 26. tit. Union.) 

No mines, minerals, or seams or veins of coal, metals, or other 
profits of the like nature,., belonging to any manors, lands, 8cc, 
sold by any bishop or other ecclesiastical corporation aforesaid, . 
for the puiqmse of redeeming any land tax, whether opened or 
not, nor any right, title, or claim to open the same, nor any'. 
auvQw;son or right of patronage, or presentation to any living' 
or benefice, or right of nomination to any'^perpetual curacy, 
sl|^l pass by any conveyance of such manors, &c. either by 
express or general words, althou^ such ad^owson, right, pa^ 
tronage, ^rj^presentation or nomination, may be appendant to 
such ipanof^ lands, &c; and such mines, &c, iadth all proper ' 
powers,for opening and working the same, and such advowsons^' 
shall .be nlwj^ absolutely excepted and reserved to sucit ^ 
bishops, &C. as If the .cfinveyance expressly excepted, them** 
42 Gco. 3. c. 116. $80. 



'Bwtriiiiieirt wha^eiri ' whcirebV afi^" 
fhHi^bi»men4 or grant shaH be madfe of Or 'dul^iof'i^'‘x|iiiti^^ 
'^c. under the authority of the said ’Iast“tti«Jriti^ecl^<^<^'- 
missioners, shall be liable to stai^duty/‘4i'‘Gfeoi:3(.« 

Where any manors, lands/&c. belonging toahy bj^ politibj' 
&k^; codipanies, feoffees, or trustees, for charitable or 
fMablie>purposes, which shall be sold'under this act^ ^ 

either exclusively or in common with' other ipanols, land^&d' 
subject to or charged with any yearly sum, to or for* the iHe of 
any rectori vicar, curate or other persoti, such last-mentidned 
commissioners may direct how and in what manner and propor¬ 
tions, and out of what part of the manors, lands, &c. originally 
liable thereto, «uch sum, or any part of it, shall be paid in future t 
and thenceforth the manors, lands, See. or such parts thereof,' 
by or oUt^of which'the same is directed to be paid, shall be ex¬ 
clusively* ^subject thereto, and to the powers for the recovei*^ 
thereof, as provided by law for the recovery of rent reserved 
on leases. 42 Geo. 3. c. 116. § 82. 

^ "Where part only of divers manors, lands, &c. which have 
been usually demised together by such bodies, cmnpanies, &c. 
as in § 82. by one lease on which an entire ancient and accus¬ 
tomed rent is reserved, shall be sold under this act, such last- 
mentioned commissioners may apportion such rents, and adjust 
the proportion thereof which shall thenccfortli be paid in relpiect 
to such manors, lands, &c. comprised in such lease, or settle out 
of what part tliereof the whole shall be paid, if it will not admit 
of apportionment; and in all leases thereafter to be granted of 
sncli last-mentioned manors and other hereditaments, the sum 
or thing so settled and apportioned shall be the rent tw be re¬ 
served thereon. 42 Geo. 3. c. 116. § 83. 

Where any boilies, companies, &c. shall enfranchise any 
copyhold or customary messuages, lands, &c. holdeii of aiiy 
manors belonging to them which is under lease, such last-men¬ 
tioned commissioners may settle any disputes diat may arise 
between such bodies, companies, &c. and their lessees, or any 
ceUuiqtie trust of such lessee, concerning such enfranchisement, 
and may direct a recompeiice to be reserved out of the purchase 
money to such lessees, and the person entitled as cestuique trusts^ 
or otherwise under such lessees, for any lo-^s occasioned by any 
such- enfranchisement. 42 Geo. 3. c. 116. $ 84. ’ 

Where the reversion of any hianors, lands, Sic. holden of any 
iKxlics, companies, See. under any lease for life or lives, or years 
absolute, or years determfttable on any life or lives, qt/by copy- 
hold or customi^y tenure for life or lives, is purch^d tindel^ 
this act wkh the proper money of the |ierson& benefrcially’^h- 
tided to the rents and profits thereof, and y^re such le^ fe* 
subjed:' to any will or settlement, so that socl^' person-is fifet at- 



mf 


pvfcbasing encj^ rtyersioa 4o the 

zfuterest under such iease, -'^ii(i isvbfund by covenants 
d» l^ssel!it the aecustomed p^iods, with his own money, or out 
q^he rents and profits of the«teGN^te, then the imniediate interests 
under such subsisting lease, as w^l as llie reversion enpectant 
thereon, shall, under the direction of. such last-mentionecl epm- 
missioners, be charged ^ith the re})aynient of the n^ftey ad* 
vanned to puil^hase such . reversion, wi^h lawful interes^j -forithe 
benefit of the person advancing the same, 1^. executors, ad* 
ministratm^, or assigns^; but if there is no eovcnaiit so to renew 
the lease at the accustomed periods, then the reversion only 
expectant on the subsisting lease shall, under such direction, be 
charged for the benefit of such person, with the jioymcnt of the 
principal money advanced for the purchase thereof together 
with lawful interest, to accumulate from the time of imrchas© 
till the expiration of the subsisting leas<^(, after deducting out of 
such interest the annual rent payable during the lease, an<i 
which was purchased with the rcvei'sion, unle.ss the party ad* 
vancing the money is desirous that the same, together with the 
interest, be made a charge on tlie. sub.sistiiig lease ; in which 
case the immediate estates under the same, its well as the rever* 
sion expectant thereon, shall be made subject to the payment of 
principal and intere.st, as if siicli })erson had been Imund to re* 
new^'fne lease. 42 Geo. 3. c. 1IG. $ 85. 

And subject to such charges so to be made, the fee simple of 
such manors, lands, &c. shjall be settled under such direction, 
for the benefit of the piircha.scr and of the persons entitled under 
sucli will or settlement, to the benefit of any reimwed lease, so 
as to be enjoyed by them for .such c.states, irs considering tlie al* 
teration of the tenure shall appear to such commissioners most 
correspondent with tlie intention of such will or settlement; 
provided that where the immediate interests under any such 
lease are charged with the i>ayiwcnt of the principal mpney 
advanced to purchase the reversion, the persons successively 
entitled to the rents and profits of the manoi^, lands, &e. com* 
prised in such subsisting lease, shall be chargeable with tire in¬ 
terest accruing during tlicir estate tlierein; niul no greater ar- 
i:ears than one year’s interest shall be recoverable against .any 
person entitled in remainder for interest accj'ued during the 
term of any of his predecessoiv; therein; provided such 
Hiiasiooeta tnayvditect an application to the court of chancety, 
in a summary way, to obtain direction as to the mode of setdii^ 
any such .reversion, or the ec^uity of ftstiemption tlicreof, ^wherie 
the Gwe i$-Bttend(id with difficulty. 42 Geo. 3, <^vl 16. $ 85. . 

Aky body politic, &c. companies, feofiecs, or trustees., for 
charitable . or public purposes, by and under tlie.’>,au* 

thority of the iast*mentioned commissioners, muy contrsaijt with 



tbapk(i#i^pectivi les^s atid holding tindier 

by/ie^pj^of court roll, or otherwise, %ho' ui«lee= the ^ited Msts 
or this ect have redeemed tlie land tax charged eft tire nftfcnorS} 
or other hereditaments coroprUed' in such demises, for sn;^^ 
s^ment to such bodies, t»mpanies, &cw* of the land tax so 
redeemed; and ih order to complete the assignment^ the powers 
herebj^ given for raising money by aide of any manmrs, lands^ 
er oth^ hereditaments, to redeem any land tax inbn the in^’ 
stance^ may be put in execution; provided that if any ^oku^ 
shall be then in the bank of England, or any stock is then in¬ 
vested in the names of the commissioners for the reduedon of 
the national debt, which has arisen from sales, before made by 
any such bodies, companies, &c. so contracting for such assign-. 
ment, and which has not been applied to redeem land tax, two 
commissioners under the gi*eat seal may direct the consideratioB 
for such assignment to be paid or transferred out of such money 
■or stock; and the bank of England, and such commissioners for 
the reduction of the national debt, shall, on certificate of such 
order signed by two such commissioners under the great seal, 
pay or transfer to the assignor of such land tax the money or 
stock in such certificate specified; andfthe recc^ of such as¬ 
signor shall be a good discharge for such money or stock. 
42 Gw. 3. c, 116. $86. ^ , 

Where any manors, lands, &c. belonging to any such Bt^ies, 
•com{)anies, &c. are sold to raise money for the redemjxion. of 
land tax, and it afterwards appears that the money tliereby aris¬ 
ing is not sufficient to redeem the whole land tax charg^ on such 
manors, lands, &c. and such bodies, companies, &c. as are willing 
to pay into the bank such further sum as is necessary to redeem 
the whole, then the cashier shall give a receipt for such sum, and 
apply the monies in completing such redemption. 42 Geo, a. 
A 116. §87. 

Where the land tax charged on any manors lands, &c. be¬ 
longing to any bishop or other ecclesitistical coi^)oration, have 
been redeemed by such bishop or ecclesiastical corporation with 
any monies raised under the powers of the recited acts or this act, 
such''land tax shall be considered as a yearly rent, payable to 
such bishop, &c. and his successors, over the reserved rent during 
the demise existing at (he time of such sale, ami sludi lie reco¬ 
vered as such; and the land-tax so redeemed sliali, in all fiituiw 
demises of such manors, lands, &c. be added to the accttstomed 
yearly rent, during the terms to be granted as aforesaid, and he 
recoverable as such yearly rent by like remedies as such bishop, 
&c, may use the recovery of such accustomed lent on mich 
demises ; and whem such manors, lands, &c< are demist tftnny 
tinder4essee, who is bound by any covenant opiagreement io piy 
the land tax thereon, then the amount of sudi Itmd tax^shaU>iie 



on last-inendoned devise, and 
dt^itSired ks teiit in arn^ar. ’ ^'*42 Geo. f; tr. 116. $ 88. f 

In tStees^'in which oiie living hasr been united to another, idlid' 
thii^ands of one siieh living s^d^io redeem the land tax on IWth, 
stadh sales shall be confirmed; and Kdl such sales hereafter to. btf 
made for such purpo^- shall be as valid as if made mereljr' foi* 
Redeeming the. land ftiX: 'charged on the land of the living;’ the 
land belongidlf to which" has been so spld, and as if such liyihg 
had'nfdt been united to any other lining; but in case any conso¬ 
lidated livings, the land-tax charged on which hath been or shall 
be so redeemed, shall at any time become disunited, and held by 
different incumbents, the incumbent of the living, the land whereof 
was sold' to redeem the land tax on both, shall be -entitled to an 
annual rent-charge, issuing out of the other, equivalent to thet 
land tax charged on it. 53 Geo. 3. c. 123. § 26. (See 42 Geo. 3* 
c. 116. $79.) 

When the profits of any livings are under sequestration (whe¬ 
ther there is any incumbent or not), or when any incumbent of 
any living is outlawed, the sequestrator, with consent of the 
college, cathedral church, bodies, companies, or feoffees, or trus¬ 
tees for charitable or other public puiposes, or other person' 
having the patronage of such living j and if the ordinary, or such 
person, with the consent of the ordinary, at any time during the 
contmuance of such sequestration, or until outlawry is reversed, 
may contract for benefit of such living for the redemption of the 
land tax charged on the lands, tithes, and other profit thereof, by 
sale or mortgage of any glebe lands, tithes, &c. belonging thereto,' 
or by grant of any rent-charge thereout, in the same manner as 
any incumbent of such living could under 42 Geo. 3. c. 116. in 
case there had been no such sequestration or outlawry. 53 Geo. 3.- 
c. 123. §27. 

Where any bodies politic, corporate, or collegiate, or feoffees 
or trustees for diiaritahio or other public purposes, or any other 
persons who by 42 Geo. 3. c. 116. are authorized to redeem the 
land tax charged on any living in their patronage, are entitled to 
an alternate right of patronage to any livings the land tax on 
which is not redeemed l.y the incumbent, such hotly, company, 
&c.'so entitled to alternate patronage, who shall first apply to the 
tommissiohers for executing this act, may contract for -suOh 
redemption in the same manner as if entitled to tlie exclusive 
patfon^e, and may provide for such retiemption by the sale of 
anydanus, or by grant of any rent-charge thereout, as^they could 
do"Uhder 42 Geo. 3. c. 116. for redenip^tion of land tax chfWged 
ctn th^ lands belonging to them, and the land tttk so redeemed 
shaU.be fi^hwith extinguished; but every such body, company; 
&c. by whom or car whose behalf such land tax is so redeemed, 
Ibeir heirs and--successors; shall be entitled to an annual reno^ 



out of . such Jiving e<mal to ^ 

it is oeolared in writing un^r thc^^mmon ojc.^eals of^ucK 
hpdies, cQm(>aTiies, See. or under tl^ hands of suc^ otl^.l^SQns, 
oif their heirs, at the time of pusi^^ting any,-Q}erk to en^h Uyrpgi 
tliat such rent-charge shall he suspended during^hts h^^puiheiicy, 
which declaration such bodies, conipanicS|^c. may n^elce; pro¬ 
vided .that such suspension shall not p^eji^U^ the. right pf such 
hodies, companies, &c. or their heirs and successt^s, tp recover 
such, rcnt-chain^. at the next avoidance; and ahy such decIafU^pil 
made at time of redeeming such land tax shall be as valid 
during the then incumbency as if made at ti{ue of presentatiQ]^.« 
53 Geo. 8. c. 123. $ 28. 

In order tg provide for the purchase of land tax under dbe 
powers of 42 Geo. 3. c. 116. by any bodies politic, &c. or com¬ 
panies, or any feofiees or trustees for charitable or other public 
purposes, such bodies, &c. may sell any lands, &c. belongtim. to 
them, or mortgage tlie same, or grant a rent-charge out ©rthe 
same, or enfmnehise any messuages, lands, &c. holden by copy 
of court roll, or otherwise, of any manor belonging to then^ and. 
may dispose of any beriots 'or fee-ferm, chiet or quit-rents, or 
other advantages issuing out of any freehold, copyhold, or cus- 
^mary manors or other hereditaments, in the same manner and 
under the same regulations as such bodies, &c. may do ^der 
42 Geo. 8. c. 116. for the like purpose. 53 Geo. 3. c. 123. 

Jo all cases where any tithes or other hereditaments have been 
sohl by any body politic or corporate, or company, or any feoffeps 
or trustees for charitable or other public purposes, the sales and 
conveyances thereof shall be valid, and the titlies, &c. therein, 
comprised discharged of land Uix, notwithstanding that the tithes, 
&c. so sold were not rated to land Uix, or the laud tax thereon 
has not been previously redeemed or purchased; and all such 
tithes, &c. belonging to any livings comprised in any contract for 
redemption of the land tax charged on tiie messuages, lands, See. 
belonging to any such living, as at the time of die contract for 
redemption were not so rated, shall peverthelcss be discharged 
from land tax; and further, all such messuages, lands, &c. 1^- 
longing to the several livings or other such benefices or institutions 
which have been intended to be exonerated from land tax under 
46 Geo. 3. c. 133., 46 Geo. 3. c. 67., and 50 Geo. 3. c. 53., shaU 
be exonerated, notwithstanding certain parts of the tithes, ' 
belonging to such livings, benefices, or institutions were not in¬ 
cluded. in the assessment to the land tax. |i3 Geo. 3. c. 123. § 

Where any tenant or.li^see at a rack rent for any term qfyeal^^ 
or at will, of any lands, tithes, or hereditaments beloiigi^ tP aiUy 
ecclesiastical benefices or charitable institutions, exone^t^ 
land tax, shall be bound by agreement to pay.the land. ta;x, the 
amount shall be considered as rent reserved, and. be payalde 




bek^ngiiig to any arehiepiscopgl qk episcopal see, or to any rectory 
or vicarage, shall bave been r^eem^ by any archbishop, bishop, 
rector or vicar, out oCjhi^ monies, and it shall happen that 

any stock is shvodin^Hk nune oftlie commissioners for therediic<- 
tion of the national debt, &c. on account of any such see, or ree*' 
tory or vicarage, which shall have arisen from any sale, mortgage, 
or grant, and not applied for the purposes for which such sale, 
&c. was mode, thetarchbishop or bishop, or rector or vicar, under 
the. authority of the commissioners appointed under the great seal, 
may treat with the archbishop, &c. who shall have so redeemed 
such land tax, or with his executors, administrators, or assign^, 
for the purchase of an assigtmient from them of the land tax 
redeemed; and for the purpose of completing the purchase of 
such assignment, such last-mentioned commissioners, or two of 
them, may order the consideration for such purchase to be paid 
or transferred by sale or transfer of a sufiicient part of such stock 
and tlie bank and such comtnissioiier for the reduction of the 
national debt, &c. shall, on production of sucIj order, signed by 
two of them, pay or transfer to such assignors such money or 
stocl^ and the receipts of such persons shall l)e sufficient'dis¬ 
charges ; and upon any such payment or transfer being made, as 
here^ directed, and on an assignment being made of' such land 
tax to such archbishop, &c. for the time being (and which shall 
not be liable to stamp duty), sucli land tux shdl become merged 
for the benefit of sudi see or living, the hereditaments of which. 
were charged with such land tax. 57 Geo^S. c. 100. § 17. 


tbe/gtmie ^^s^and thd saihe^^owers used for the recovery thereof^ 
as.reiriit in anear. 570^0. 8. c. 100m $ 9. d ' 

Where the land tax charged upon hereditaments, tithes, 8tc. 
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L»ps#, J^APSE, lapsus. Is a slip or departure of a right of presenting. 

to a void benefice, from the original patron neglecting to^ 
present within six months next after the avoidance. (1) Whence 


(1) The ri^t of lapse was first established about the time (though 
not by the authority) of the council of Latcran, whicli was in the 
reign of our Henry Il< {anno 1215), when the bishops first began to 
exercise universally the right of institution to churches; therefore 
where there is no right' of institution, there is no right of lapse; so 
that no donative, unless augmented by Queen Anne's bounty, can 
lapse to the ordinary. 9,Bla. Com., 276. and 23. I^or is there any 
lapse to the bishop in case of a canonry. 1 T. R. 650. 

See 0bef)Mmte, 380tf6cf, notis. Com. Dig. tit. EsgUse (H18.), end 
<H 11,12.), and (K). 



commonly‘Said» tbcift such be|[efice iir liiiiace cr 1^ 

^hereunto he that ought to present hath omitted or elippea his 
apportiinity. God. 242. < • * 

/ And in such case the patronage i^oth devolre from the patron 
to the bishop (2), from the bkhop to the metropolitan^ and from 
theiineti'opolitan to tl»e king; that iS) to dm^bh^op, as ordinary; 
to the metropolitan, as superior; and tH^e king, as patron 
paromoiuit. G//«. 768. ' «*« ' 

. For it is to be reniernbered, that churches* and dioceses'were 
of ccmmoii right under the care of the bishc^s; and it was by 
particular indulgence tliat the patrons hud th^ right of present* 
ation? which being neglected, things do return to common right; 
and therefore the bishop hath a true interest, and acts not in the 
right of the patron, but his own. And if the bishop doth not 
collate within six months, then it falls to the archbishop; not 
os ordinary, but as superior; to whom the right of devolution 
fells, upon the inferior’s neglect. Upon the-: metrc^olitan's . 
neglect, then it falls to the king (as the * iawyjei# express it) as 
patron paramount of all the benefices ^ithin the realm; by which 
is meant, that the king by right of his crown is to see that all 
pladss be duly supplied with persons fit for them; and if ail 
others whom the law hath intrusted do neglect their duties, then^ 
by the natural order and course of government it falls to the 
supreme power, which is to supply delects, and to reform ahmes. 

1 SM. 320. (c) '"■ 

2. The term or space, in which title by lapse accrues succes- Incurred ia 
sively to the forementioned superiors, is six months. The canon 

law upon this head did make a distinction between lay patrons, 
and clergymen being patrons ; appointing four months in case of 
the fbniier, and six months in case of the latter. But the common 
law observeth not this distinction; but gives ecclesiastical and 
tenipoi'al patrons an equal title to present at any time within the 
six months. Oi6s. 768. 

And because tliis computation doth concern the churcli, there* [ 356 3^ 
fore it shall be made according to the computation of the church, 
that is, by the kalciular, for one half year, and not accounting 
twerify-eight days to the month; and the day on which the 
church becomes void is not to bo taken into the accom^ 

2/«s^. 360. 

3. As to the time from w'hich the six months are to commence, what 
the rule of the canon law in all cases was, that the six months 

shall be reckoned not from the time of the voidance, but from computed. 


(2) 2 Imf. 273. 2 lioL 362.0. 


(c) S^^mtk€fL9» 



liskl ia^some of .U^vPM4»Qfidc<. 

^;,Tlius BoUe saitli, that tW six months shoU be^ liroptil^ 
, fjHoie of the patron’4 knpivlejge^f the avoidance; jcMttWSKS 

adjudged upon a writ, in the tini^,|pif king Edwi^’^^e s^Oimd* 
Xs if the Incumb^JII^ beyond the six 
computed j&om tiWJbid^e^ his death,, but from the.time c^^the 
patron’s khc^^'ledge ther^f: and so ^ was. adjudged in a ,coae 
between the abbot of St. Mary’s Yojrk ahd the bi%hop of Norwid^ 
in a qmre nm.adinisit^ For the^aix months shall not be iveck- 
oned from the death of the In^t incumbent, but from die time, the 
patron, might! (according to a reasonable computation, having 
regard to we distance of the plate where he was at the tUne,<^ 
the incumbent’s death, if be were within die realm at that 
' have come to the knowledge thereof: for he ou"ht afterwards^^JtP 
Utke notice thereof at his peril, and not before, tor that he was^ in 
some other county than that where the church is, and wherein the 
incumbent died. 2'Roiys Abr.Sdfi. 

4.nd Dr. .Watson saidi,^,the law (lie finds) hath been hold^ to 
be, that the six months /of lapse upon an avoidance, shall not,be 
accounted but from the time the patron could reasonably.be lup- 
posed to have nodce of the incumbent’s death; especially ifthu 
patron or incumbent should happen to be beyond the, seas, or id 
some remote county within the realm, at tlie time of such avoid¬ 
ance": but by the common law of England (he says) the six months, 
r os he supposeth, shall be accounted , from die time of the death. 

c. I. {e) 

And Dr. Gibson saith, forasmucii as the former notion wan 
attended with great uncertainty, therefore the common law bath 
[ 357 ] made |his distinction; that where the avoidance is oct^siotted by 
an act between, j^i^jprdinary and the incumbent (as in d)e..oase of 
deprivation aiid^signation), lapse shall incur from the nodce 
given by die or (if he di^ by hjs successor; but.where 

it is occasionedi)y the act of God, (as in, case, of death), or by the 
act . of the incumbent (iCi^.^in the case.of ,cession), no notify need 
be given,.but tbejDatfon is bound to take notice of it ; and .so, 
lapse shalL . incur from the time of death or cession. Gibs. 7.69. 

___ 

fd) hmpits non a tempore vacaliqdh^teA notHin^ipsim poliue, 

’Q(dwnus ebrnpuinru X* 3. 8. 5. * 

(e\ 2 jLeon. 46. Dy<fr, 327. b. 6 Rep, 62. 

(g) In general, whefe a person is demived, notice of the sentence 
miMt be given to the patron before a lapse shall accrue to the bishra. 
Sett Wate* c, 6. (p.52. eg. 4.) Dy. 292. But if an incumbent be. 
ducted into a second living within the statute 21 H. 3„ the firs^ is 
voided ipsojiteto, and notice of sentence is not necessary. (_Armiger. v. 
HoUandf} Cro, EliL60l* Cro> Car. 357. 




BiH wherea dM is reftised ftw wai^^:alnliti«s 6tjnmv^> 
thouffh the patron ought to have notice^ that, he inajc ^td»k 

aviotner in due time; yet if he neglei^ the ah^ Incuy 6rom ispreKnt. 
the death w^eession, aUd not from the time of the notice^ lAnd «*(*)• ' ^ 

a person'presents an illiterate derk}. 

it hath be^ fti^dged, that lapse incurs v^piif anyjiddce, tie- 
cause the law supposeth such to be jud^ m ^e;, abilities of their’ 
clerk, and that therefore they ought not to presented an 
insufficient clerk. 2 AkrJSQ^. Gibs. 769. 

it hath also been held, that although n» lapse shall incur, ifno 
Bcaice be given; yet, if in such case a stranger pr^ent, and his 
dark is instituted and inducted, and the patron giv^ no dbturb- 
anoe within si& months, he has no remedy for that turn: because 
ii^uction is a notorious act, of which be is bound to take notice. 

(Mbs, 769. 65. 

But if the -clerk, whether of an ecclesiastical or lay patron, be 
not refused, but only the bishop doth delay»the mcamination of 
him, whereby the six months pass; lapse shall not incur, because 
the church remains void by the bishopb own default, and be is 
thereby a disturber. Wats. c.*12. (*) 

S* And generally, lapse shall incur or not incur, according Where the 
as it happeneth or doth not happen through the default of the p^jh***' 
bishop, and according as he is named or not named in the writ trough the 
of quare impedit brought upon that occasion. So, if he willfilot bishop’* 
award & jm patronatm when required, or refuseth the clerk 
without cause, and the church becomes litigious; in such cases 
the lapse shall not incur. But if he do what is his duty upon a 
presentment made to him, and refuseth with good cause, and is C 358 3 
not named in the quare impedit; or if no presentation is made, 
cmd yet a qmre impedit is brought against patron and ordinary, 
the lapse shall incur, and his collation tbereup^ shall be good. 

Gibs. 769. (k) 

Also, after the commissioners, and upon A patronaius 
awarded, have certified the right as it is found before them, the 
bishop shall not take advantage of the lapse; that is, if the clerk 

_____T_1_ ^ 

[[Lapse incurs against the patron from time of instftution to a« 
second benefice, if notice be given him ; but only from’induction, if 
no such notice is givenl . ^emo. Wolferstan v. Bp. of Lincoln, 2 Wils. 

Rep. 174. 8 Burr. 150i. I Bl. Rep. 490. S. C. By 13 El. c, 12. 8. 

13 & 14 C. 2. C.4. § 16. it is provided, that no title to confer by lapse 
shall accrue on any ipso facto deprivation under those acts, but in ^ . 
six months after notice of deprivation given by the ordinary to the 
patron, or (by the latter act) ^cr sentence of deprivation openly read 
m the parish church of the benefice.] 

(/i) See 38meflceo 1. HI. 

\i) %R61L Ab. sm. 

(k) Lancaster v. Low, Cro. Ja. 93. Hob. 200. 
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Ql^jlhS'p3itn>n fer whcwi^it it eertidctd doth itfterwavdb make ane# 
request^^to the ordinary^o be' admitted^ which tmy be doiiefitfiQrt 
the first presentation.; but without such after request, tiie^rdinar^ 
may have the void turn, as by lapse, such inquiry and certifitate 
notwithstanding, c. 12. 

Also if when a chuscli is litigious, no Jus patrmaimh, awarde<^ 
but only assize .of dcmien presentfnent or quare impedU-^is 
brought* by one-party, who doth recover against the other; if 
die bishop was not named in the’writ, and th&>six months paasi 
pending the same, lapse shall incur, for that tliere was no default 
in the bishop*. And though the patron in such case doth recover 
within the six months; yet if the six months pass before the writ 
to the bishop be taken forth, lapse shall incur: andif the ordinary 
doth collate before the receipt of the writ, his derk shall not jiu 
removed. And so it is, if after the recovery within the six 
monUis, the defendant doth bring a writ of error, and the six 
months do pass pending the same; unless the plaintifl^ before 
the six months by such means pass, doth bring a quare impedit 
against the bishop, for thereby it hath been said that lapse shall 
be prevented. However it is generally said, that if a quare im* 
pedit in any case be brought^ and the bishop be ndmed therein, 
lapse shall not pass to the ordinary pending the writ. Weds* 
c. 12. (/) 

sbail Xitle by lapse can never accrue to the metropolitan, or to 
king, unless it hath first accrued to the immediate ordinary. 
This is agreed on all hands, even though the lapse be lost by 
[ 359 J default of the ordinary, as for want of giving notice, or the like; 

and for the same reason, if a clerk is instituted, and remains 
eighteen months without induction; though institution is no 
plenarty against the king, yet being so against the bisht^i no title 
by lapse shall accrue to the king. G/5^. 769. Wa/s, c, 12i (m)' 
And bp the statute of the 25 Ed. 3. st. 3. c. 7. Because that 
many presentments to divers benefices of holy church, as well of 
Uie patronage of lay people, as of people of holy church, which 
were void by |ix months^ whereof the collation by lapse of time 
Was devolute and of right pertaining to the ordinaries of the 
places, were recovered by the king by judgments thereof given jcdf 
assent of tlje smd patrons, in deceit of the said collations so 
made treasonably by the said orduiaries; in which pleas,^ thet 
ordinaries, not their clerks, to whom they did give such b^iei^, 

‘ {h Ho^. 201. And a ne admittas mtqr be sued out again&t the 
bishop. Ststioloaon, 14. But he ought "tb see that the cure be served^ 
allowance out of the profits, to be taken by sequestration; CVe.- 
Jar.93. ' < . < 

(m) Co, Lit. 344. b. 2 Roll. Ah. 368. Cro. Ja. 93. [Or«ndon v. 
J5p. of Lincoln^ Ploia. 498. - 




were not received to diew nor defend the# f^t :iii tldi 
behdf^ nor tx» coanterplead tbe knig'e right to dalmed; the king, 
by die assent of the pariiament, wiYleth and ^anteth fetf him and 
his. heirs, that when archbishops, bishc^s, or other ordinaries have 
given a benefice of right deVolute to him by lapse of time, and 
afe^r die king presenteth and taketh the s^it against the patron 
which percase will suffer that the king shaUDrecoverwitjhont action 
tried, in deceit of the ordinaries, or the possessors of the said 
benefices; that in such case, and all other cases like, wbera the 
king’s right is not tried, the archbishop or bishop, ordinary, <mp 
possessor, shall be received to counterplead the title token fcnr 
the king, and to have his answer, and to shew and defend his 
right upon the matter, although that he claim nothing in the pa* 
tsonage in the case aforesaid. 

7. Although the bishop be both patron and ordinary, he shall Bishop 
not have a double time to present in, but only six months, befere 

title by lapse accrues to the metropolitan. And there is a parity OTiUnaiy” 
of reason, for its passing from the metropolitan to the king in shall not 
six months, where die metropolitan is both patron and ordinary 
(as it frequently happenetii in’churches within bis own diocese): 
fiir the title by lapse is in the nature of a trust, and not of an 
interest; and the self-same person who bath neglected that trusty 
and kept the church destitute of a pastor for one six months, 
ought not in equity to have it in his power to keep it vacant fi>r 3 Q 0 3 
six months more. Gibs. 76*9. Wats. c. 12. 

8. If an archbishop doth visit an inferior diocese, and doth Lapse in- 
inhibit the bishop during the visitation (as the use is), and afiier- 

wards during the visitation and inhibition, and before any release tropolhiMl 
made by the archbishop, some church in the same diocese dotb viutation. 
lapse; although that the jurisdiction of the ordinary be suspended 
daring tiie visitation, so that he cannot in any such case collate his 
clerk himself^ yet he shall have the benefit of the lapse, and not 
the archbishop; to whom in this case the bishop must as a com* 
mon person present his clerk, and the archbishop as his ordinary 
ought to institute upon such presentment. Wats. f. 12.{«) 

And the reason is plain; for although the bishop is under 
inhibidoti during the time of the visitation, yet such inhibition 
reaebeth^ot his right of patronage, but only suspends his right 
of institution and collation; and therefore the only difference is, ^ 

that instead of collating by his own authority, he is to present his 
clerk to the archbishop for institution. Gtbs, 770. „ , 

. 9 . If title by lapse is acemed to the bishop, and he dies, or is 
translated, or deprived befeire he takes the benefit of it; the devo- » 

lution ia to the metropolitan, as he is guardian of the spiritiialties,^ cun-ed. 
and as this is not an interest, but a mere spiritual trust. For 


(«) 2RoU.Ab.S67. 
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advantage 
of the 
lapse is not 
taken. 


idtlto^^ ic is lak! (k»rfi4ft Ml MUSteiit ^ritj 
that dmrches which belodged'to th#‘oollatidtir of bishdp»<whil&^ 
th«y Htad) do'bdong to the kidg-b^ reakott of hls^ castody'tbe^of 
in.the time of the vacation $ yet this relates only to such’vbui<u^ 
ances as beldig to the' bishops in'itheir own right; but ]dps8i» 
belong to the guai:4ians of the spivitoalties, whoever the^*4aiMr' 
Gibs. 770. (p) , . . ♦ ; 

10. By the statute of Prer(^ativa ' fvgisj 17 Ed. 2* e. 8t ‘ 0iP 

diarches being vacant, the advoWsons whereof belong to thel 
king, and other present to the same, 'whereupon debate arisetb; 
between the king and other: if the king by award of theoourt’db^ 
recover his pr^entation, though it be amr the-lapse of she mtontlis^ 
from the time of the avoidance, no time shall prejudice him,'so 
that he present within the space of six months. ; it 

■The meaning of which statute is, that where a church belongings 
to the patronage of the king is litigious, and not recovered in six 
months, lapse ^all not incur, as in the case of a common person 
but the last clause seemeth to be a limitation of that privilege; vizJ 
on condition that the king present within the space of six months' 
after it is recovered; and if he present not, then lapse to incurs 
But it being a maxim in law, that nullum iempus ocatrrit re^ 
and the restraining words being not express, that the prerf^tiv^ 
shall be restrained in that particular, but only words of implt^ 
cation ; the law is taken to be that the church can in no wise go 
in lapse from the king. Gibs. 766. 770. (8) 

And therefore there is no remedy against a neglect in the king 
to fill vacant churches, but only the ordinary’s sequestering tlie 
profits of the church, and appointing a clerk to serve the cure* 
GU)s. 770. {q) 

11. After a church is lapsed to the immediate ordinary, if the 
patron doth present before the ordinary hath filled tiie churchy 
the ordinary ought to receive his clerk. For lapse to the ordi¬ 
nary is only an opportunity of executing a trust, viz. of seeing 
the cure supplied in case of the patron’s neglect; which being 
peHbrmed by tbt# patron himself, the ordinary can take no advan^k 
tege by it. Wats, c; 12. 

And the like law is, if lapse be accrued to the metrcqiqlltan- 
for then, if the patron present to tlie inferior ordinary, 1 



(p) iVo^,69. %Roll.Ah.^fB.^m. {nobart,\5^. The benclfr^fa 
lapse cannot be granted. JbM.’] ’ ) 

(3) 9, Inst. 273. The king is confined to no time ; for 25Fdtu*S. 
caL does not extend to presentations tmbe thereafter made. 2 /asf. 

The King v. The Archbishop of Canterbury 8f Prysi. Cro. 
^b^. S55. do. 337. S.C. And a successor may present da a lapse to 
his^predeebssoi^^ Ib» 11 H.4*7. And sec iWher, Oom. Dtg. tU* 
(H 12/1'd.y ' » , . . 



tw is ih^mA te «^oebr#(l|iiB['i*ci«i;|t^ 

metiY)poUteiR Is bafr<»d> ’ v> i f ' • -^ ' . * 

i, the Qnliniit^ of.the dioqeso) t» me|n^)oMtat}, hath ool> 

lated his. clerk, whilst Uie > turn was respectiveljis thjnrsi<althc«^ 
tbe<^l^rk< be not inducted; patron’s derkyjf'afi^rthat pre> 
seeiitet^.Mi not to be admitt^i. c. 19»(s) ;. '< i 

Or'if the interibr ordinary, after thettiihe is gone liaise to 
thd metropolitan, hath cdlatra his clerk to th^ beneftc^ tl]^t,.is in 
lafisej although this collation be tortious to the metrc^lite^ 
y0t,it seems that it takes away the preset^tion of the patron^ so 
lilijat he shall not present, and is only an usurpation , upon .. the 
nt^tropoUtan (^): and thereby the metropolitan is put. out of pos* [[ S62 ] 
session, and dnven to his qmre impedit. Wats, c. 12. (a) .. • 

. It hath been a question, whether the bishop ought to adroit 
the .'Patr<»i’s . clerk after the title of lapse is passed fropi' the 
metropolitan to the king, (o) And by JHbiart, fbe patron’s pre^ 
sentation takes place, after the church b lapsed to. the king* if it 
be exhibited to the ordinary before die king’s; because tibe 
patronfs right to present continueth, until the tide by lapse be 
executed, and the king’s title is not vested in him in this case 
absolutely,, as other dues are, but conditionally* viz. if he dodi 
present before the patron; because the king hath it only as su« 
pretne ordinary. But by others, the turn is by lapse so vested 
in the king, that if the patron’s or other person’s clerk be<^, ad¬ 
mitted to a church, after it is come to the king by lapse; the king 
by quare impedit may recover the presentment, and remove such 
ekrk. And this latter opinion is taken to be the law. So if thje 
king-hath title by .lapse, to present to a prebend of his free chapel* 
for that the dean thereof hath not collated to it within six mopths; 
thUugh the dean doth collate before the king presents, yet the 
ktng-sliaU remove his clerk. Wats. c. 12. (vo) 

,; And this power in the king is in effect the same that the pope 
claimed and exercised} as appears by the direction given to his 
•^ates in this very ease, which became part of the body of the 
law; where* i^eaking of such beuoefices or dignities as were 
lapsed to him, andT filled by the patrons notwithstanding such 
JansekJae^orders them to permit the persons so presented, if they 
i.fit and sufficient, peaceably to enjoy the same,* other- 



Wf'b'i' • • ' . 

fr) 'Keilioap, 50. 1 Anders. 148. Muttony 24^ Dr. 4’ Stud. 2.36. 

f{s) Dyery2n. . . {t) 2 RolL Abr.SdO. 

’ fk)' 6 Rip. 30. b.' Greenin’case. Hr, 50. Doojodl'a ease* 

.(») Dysh 277. . . ^ 

* By iifc4ar#,. thepatron^s title continues against the kingras^l^ 
aa^oraiSkry^ till the lapse be executed. Hob, 154. tm.,9 HuRon^^,:' 
conlruy 2 ko. Ab, 368. *\Cumber v. Bishop qf Chichester ithd Qneu^ 
Cro, Ja. 216.] .4 
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'they i^niave thenoi, ^«tid pat ciht^rs' «uflk{i 0 ift iiv >^ir 
places. Gibs. 770» (je) ^ ‘ ‘ 

• But if in such case, the patron’s clerk is sufiered to die. in^ni- 
bent^ or is deprived) the king’s turn is served) and he hatk lost 
the advantage of Uie lapse. TTpon Hrhich head all the books are 
clear, as to death; aOd most of them, as to deprivation; but 
[ S63 3 many of them will not allow the same reason^ in case of resig¬ 
nation, because there is room to suspect fraud and-covin. G^bs. 
770. {y) .' 

No lapse of 12. A donative remaining'void never goes in lapse, unless'it 

B donative, specially provided for by the foundation, or by'COtnposition 
afterwards; but the ordinary may compel the patron to fill the 
same, by ecclesiastical censures. Wats, c, 12. (s) • 

But if it is augmented by the governors of queen Anne’s 
bounty, it will lapse in like manner as presentative livings. 
1 Geo. st.%. c. 10. § 7. 


[As to Leases of* Tithes, see 

Leases by 1. Ti Y the conimoii law, bishops with die confirmation of the 
noo liw dean and chapter, master and fellows of any college, 

' deans and chapters, master or guardian of any hospital and his 
brethren, parson or vicar, with the consent of the patron and 
ordinary, archdeacon, prebendary, or any other body politic, 
spiritual, and ecclesiastical, might have made leases for lives or 
years without limitation or stint; and so might they have made 
gifts in tail, or estates in fee, at their will mid pleasure; where¬ 
upon not only great decay of divine service, but dilapidations and 
other inconveniences ensued; and therefore they were disabled 
and restrained by several statutes, (a) 1 Inst. 44'. 3 Co. 75. 

Corporations aggregate^ consisting of divers person, as master 
and fellows, dean and chapter, might of themselves have made 
such grants, without confirmation; nor is any confirmation yet 
required to such leases us they may make by statute. Gihk,, 7^4. 

* But the law did not think fit to trust a single person, 
corporation, as an archbishop, bishop, archdeacon, pr^boiioary, 
parson, vicar, with the disposition of estates held in right of the * 
church; and therefore, by way of restraint, appointed the assent 


(x) X. 1. 10. 4-. 

BaskervUle's case, 7 Rep. 28. Cro, Eliz. 44. 
125. 1 Anders. 148. 

(a) Yelv.0\. Co. Litt.^AAe.a. 

(a) See Doug. 573>, and cases there cited. 


Cro. Ja. SStrflXQ, 




8jBKkom6irmiiji^of8oiBe otheni»«^thQutjwfaiob^iir 
not be valid against the successor. Gibs*\iAtW ’ > ^ 

iv^Accordingly, all leases of archbislu^ and biahc^B.(to Innd [ 364 ] 
^ir successors) were to be confirmed' by the dean cba^ri 
or (deans and chaptersMf there be several ohapters ^ lefl^s of 
dcians-(4), by the bishop and chapter; leaaeij of archdeacons^ 
prebendaries, and the .like, by the bishop, dean, and cha|)ter$ 
leases of parsons and vicars,. by the patron and ordinary ; and 
leases of the incumbent of a donative, by the patron alone: buttf 
the king be patron of a prebehd, or the like, then the king and 
dean and chapter, and not the bishop, ought to confirm the lease. 

, Gr6s. 744. Degget p.l. c, 10.,, Wats, c. 44. 

But all these sole corporations, as archbishop, bishops, ardb- 
deacons, prebendaries, and the like (parsons and vicars only ex¬ 
cepted) were enabled by the statute of the 32 Hen. 8. hereafter 
following, to let leases for twenty-one years or three lives, with¬ 
out confirmation; provided that in such leases the conditions 
and limitations of the said act, as to the expiration of the old 
lease, the commencement of the new, the reservation of rent, and 
the like, were punctually obshrved; but if not, confirmation re¬ 
mained necessary, as before, in order to bind the successor. And 
with confii’mation, Jong leases of sole corporations continued (so 
far as that act is concerned) to be good against the successor, as 
they had been at the common law. Gibs. 744. 

Afterwards, by the statutes of the I El., 13 ELy and 18 El.y 
all corporations, whether sole or aggregate, were disabled from 
making leases for more than twenty-one years or three lives; and 
all (except bishops) for making, any new lease where the old was 
not expired, or surrendered, or ended within three years. In 
which cases, confirmation was excluded, and could avail nothing; 
and therefore confirmation is of real effect only to two sorts of 
sole corporations, viz. 1. To parsons and vicars; who being sjpe- 
cially excepted oiit of the enabling act of the 32 Hen. 8. cannot 
nor ever could bind their successors without confirmation; and 
2. To bishops; who being not included in the restraint of the 
18 El. hereafter mentioned against concurrent leases, may still (as 
at common law they might) let such leases at any time, with con¬ 
firmation ; as will appear more particularly in the recital and 
explanation of the several statutes. Gibs. 744. 

2. IBy the 32 Hen 8. c, 28. (5) All leases to be made of any Leases by 
manorSy lands, tenements, or other hereditaments, by voriting in- 

(4) See Ely {Dean Sfc.) v. Stewart, 2 Atk. 45. infra, note. 

(5) Called The enabling statute," because it gives power to such 
persons only to lease who had of themselves no power to makejeases 
before that act. Sir O. Bridg. Rep. 124. See C’o. Lit. 4.5. a. * 
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oir fir termitoChiti^/iUkiDy 

peli'son or persons fiiUj 

anyteu^Ufitedf b^rttancelcxthervin fee-sunple or.in fee-tail^ iir i^eir 
own ri^hl^ or in the right-it^, their dmrehee or wivesj- or.^(^% 
with theSr' wiye%..^£ nn iestate of ;inh.eritaiice made befers 4 h« 
coverture oraftei^ «baU be good and^e^feetii^ in the lowagai^ 
the l^ors) their wives^ beira^ and auoces^rs^ and every ofthem) 
according to such estate as .Ujitoinpdse(l> and specified'in. every 
snch ind^ture of lease, mdibnlmaiin^'wd . form os the same 
should have been, if the Ifisscsvgdi^reof, and every of tbem^nt 
the time'of the making of such leases, hod been lawfully seised 
of a good, perfect, and pure estate, of fee^siniple thereof to their 
own* only uses. §1. " . 

But this shall not extend (1) to any leases to be iniide of luty 
inenors, lands, tenements, or liercditaraeiits, being in. the hands 
of any farmer or farmers, by virtue of an old lease, tm/m the same 
<dd lease be expired, surrendered, or ended within one year next 
ttfiet' the making the said new lease ; 7 io)' (2) shall extend to any 
gjrant to be made of any revet'sion of any manors, lands, tenements, 
or hereditaments; nor (3) to any lease of any mmun's, lands, 
iencmetits, or hereditaments, which have not most commonly been 
letten to farm, or occupied by the farmet s thei'eof, by the q)aee of 
twenty years next before such lease thereof made ; nor (4) /o any 
lease to be made without impeachment ^ waste s nor (5) to any 
lease to be made above the number of twenty~one years m' tlcree lives 
at the most from the day of the making there*f; and (6) that upon 
■eoety such lease there be resetved yearly during the same lease, 
due and payable to the lessors, their heirs, and successors, to 
whom tike same lands should have come after the deaths of the 
lessors if no such lease had been made thereof^ and to whom the 
reversion thereof shall appertain, according to their estates and 
interests, so much yearly farm or rent, or more, as hath been most 
accustonrmbly paid for the same within twenty years next before 
such lease tliereof made;. ^ 2. r 

And ever}’ such person, to whom the reversion shall appertain, 
after the death.^of such lessors, or their heirs, shall have like 
remedy and adk^ktogc against the lessees, their executors, and 
^igus, as the same lessot might have had against the same.Jessee: 
so that if the lessor were seized of any special estate tail of tlie 
smne hereditaments at' the time of such lease, the issue or heic of 
that qiecial estate shall have the reversion, rents, and services, 
reserved upon such lease after the death of the said lessor, as the 
.lessor himself might have had if he had lived. § 2. 

, Provided, that nothing herein shall extend to give,any liberty or 
power to any pm'so% o)' •dear of any church or vicarage, to mabe 
anyiease or graut of any of their messuages, lands, tenements, 
tithes, profits, or hereditaments, belonging to their churches or 



'AmamUL 



tkliraMb'btiicMs* «« ia 

^ve‘dcMi«^before^tii)B'ii«ikin^1^tKiii^.j?n|&4.ano^'t9^ 'jo 

pbnaiiont» a^gr^ate ormany («s'd^i'«^d oiitepcers) nAig^t 
fiikidB«l«>Hg Ibises ibr lives or i 3 %af 6 ^Hof ;theiA»^vdsv^Bn(diddtii(liirt 
iHLyconsent.'or sobb^lea^ bftdfbeentiDadQ 

byjiC'SOie' ix>rporntion<^as bisfao^ arehdeveoii^pvebdodaxy^ ndl 
not 'confirmed by such other person or persons 'whose obnseBt 
was necessary, they expired^ wi^^die lessor, and canid <4Ma; l^ed 
the successor* But by this^sHtub^' {dl su<di sole corporationa('ea«» 
bept parsons and vicars) are enabled to makedeafaes for twen^4> 
and:years or three lives, without any confirmation whatsoever 
(the several conditions which follow in the statute being punctu# 
ally observed): for which reason it is called thecna^m^ statute 
dnd so it wholly w^, and had nothing in it of restraint; but left 
aggregate corporations, and also sole corporations with proper 
eonsentf to their full liberty of going on to make all such lease's as 
they might have made before; without being limited at all to the 
conditions of this statute, if they had but the same proper conr- 
firmatiun or consent. Gibs.*JS2, 

Of any manot's^ lands^ tenements^ or other hereditaments} It 
most be of lands, tenements, or liereditaments, mniiurable or 
corporeal, which are necessary to be letten, and whereout a rent 
by law may be reserved; and not of things that lie in grants as 
advowsons, fairs, markets, franchises, and tlie like, whereout a 
rent cannot be reserved. 1 Inst. 44. 

For the better understanding of which rule, it will be neces¬ 
sary to take notre^of some distinctions which plainly arise out 
of the books. As, first. All the books agree, that a lease 
three lives, of tithes or other incorporeal inheritance, will not 
bind the successor, because he would then be without the tithes 
or other such incorporeal inheritance, and have no remedy for 
the rent thereon reserved; for distrain he could not, because 
there would be no place wherein to take any distress, the filings 
leased or granted being perfectly incorporeal, and invisible; an 
assize he could not have, because either he had^sot^seisin, or if he 
had, yet there would be nothi;^ to put in view of Ihe recognitors; 
and an action of debt he couln not maintain during the lease, b^- 
CQtfSe liekig for three lives, that is an estate of freehold, whic^ 

.will endure no action of debt so long as it continues: and so the 
successor in such case would have no manner of remedy for the [ 367 ] 
rent reserved, which would be against the express provision and 
intent of the several acts. Secondly^ It is held in some books, 
for twefdy^one years of such incorpoieal inheritance, 

-fiiough they have been usually demised, and the ancient rent be 
thereout reserved, is yet voidable by the successor within'ihese 
statutes: because though the'rent reserved be good'by #t:y of 



* &ia0t^ 

QOnlmiet'^faclnrecD the.'le^ ies9ee^«nd>an 
be maintained for the reonvei^y’ thereof^ .^ey say it is tint sash 
a^rent as isincident to the reversion, nor . shall , pass with it to'th^ 
suG^sor; and . therefore the successor,' having no nsmedy for the 
rent, shall not be bound by .the lease. S Co. 3. Litt 44. ' 

But this point seems to have been shaken bv contrary’resolu^ 
tions. For some books expressly hold such lease for years: to 
be good against the successor; because they say he has remedy 
for the rent by action of debt, anc^si^ it'has been so judged, anil 
take the diversity between such l^ll^ for years and a lease for 
life. Also they say, that the rent issues out of the tithes in point 
of render, though not in point of remedy; because no distress 
can be taken for it; but that it supplied % the action of debt, 
which lies for such rent, and idiall devolve on the successor i and 
that such rent doth not lie only in privity of contract, as a sum 
in gross, but is incident to the reversion; otherwise the successor 
could not have it, being only privy to the estate, not to the per* 
sonal contracts of his predecessor. And to this opinion the 
coin*! inclined, but thought it a point of great consequence, and 
therefore to avoid it gave judgment on another point which was 
clear. Thirdly, All the books agree, that a lease for three lives 
or twenty-one years, of a manor with the advowson appendant, 
or of lands or houses, and of tithes, usually let therewith, rewirv- 
ing the ancient rent, and the like, is good, and shall bind die 
successor; for though the rent doth not issue out of the advow¬ 
son, or tithes, in point of remedy, yet the rent is greater in re¬ 
spect thereof and the successor hath his remedy for the whole 
rent upon the lands or other corporeal inheritance let therewith. 
And Vaughan proves this from the express words of the statute 
of the \ 3 Eliz., which are, that all leases by any spiritual or eccle- 
aiastical persons, having any lands, tenements, tithes, or hereditar 
ments (other than for twenty-one years or three lives), shall be 
void. So that the statute plainly shews, that some way or Other 
£ 368 3 tithes may be leased for twenty-one years or three lives; and if 
they cannot be leased singly, it must be witli lands usually let 
therewith. 3 Abr, 352. 

. But now, bytthe 5 Geo. 3. c, 17.^^ Whereas it may be dc»ibl>- 
whether by the laws i.ow in being, archbishops, or bishops, 
master and fellows, or any other head and members of oolites 
or halls, deans and chapters, precentors, prebendaries, masters, 
and guardians of hospitals, or any other person or persons hav¬ 
ing any spiritual or ecclesiasticid promotions, heretofore had, or 
jBow have, any power to make or grant any lease or leases 
tithes or other incorporeal hereditaments only (h), which lie in 
grant, and not in Hvery, for one, two, or. three lives, or for any 


(A) Vide Ftiugh. 203 




term > or -teFiOA.ol: yaars not enseecKnff jtiiHUXl^*aiM^^atthaugb4th6 
ancient rent is therwy reservedyimd'aS adier requisite prescribed 
by the acts of parliament now in beingio that en^ or any of them* 
were or are justly observed and peiwmed, by.r^son.tliat Ihere 
is generally nd place wherein a distress can be^tak^-;. and it.may 
be also doubtful whether^ in case of leases for life or there 
is any remedy in law for such persons, by action of delrtor odier^ 
wise, for recovering the rent in arrear reserved on such leased 
fot life or lives: thereibre,4br obviating all doubts, and enabling 
the said persons to makefv’l^d leases o^ such their incorporeal 
hereditaments, and to recover the rent reseeved on leases for 
one, two, or three.lives; and;also to make good such leases as 
have been alcicady granted by them; it is enacted, that all leases 
for one, two, or three lives, or any term not exceeding twenty^ 
one years, already made and granted, or hereafter to be made or 
granted, of any tithes, tolls, or other, incorporeal hereditaments, 
solely and without any lands or corporeal hereditaments, by any 
such persons as aforesaid, shall be good and effectual in law, 
against such pereons and their successors, a.s any lease made by 
such persons of lands or otlnJr corporeal hereditaments hy virtue 
of the statute of the 32 Hm. 8. or any other act. And if the 
rent or yearly sum reserved upon such lease shall be behind or 
unpaid for twenty-eight days; the said lessors, their executors, 
administrators, and successors respectively, may bring action of 
debt against the lessee, his heirs, executors, administrators, or 
assigns, for. recovering the same, as any landlord, or lessor, or 
other person may do for recovering of arrears of rent due on any 
lease for life, lives, or years, by the laws now in being, (c) [ 369 ]] 

JJty writing indente(Q It must be by deed indented, and not by 
deed poll, or by parol. 1 Inst. 44. 

And if it be not really indented, though the words of the deed 
be this indenture, yet still it is not a deed indented; but if the 
deed actually be indented, it matters not whether it speaks 
itself to be an indenture or not; it is however a deed indented. • 
f¥ats. c, 42. 

In the right of their churches'} Yet a bishop tlfeit is seised in the 
right of his bishopric, a dean of his sole possessioris in the right 
of his deanery, an archdeacon ui tlie right of his archdeaconry,^ 
prebendary, and the like, are within this statute; .for every 
them generally is seised in jure ecdesice, 1 Inst. 44. 

And in general, all sole corporations whatsoever (parsons and 
vicars only excepted) are included within this statute, and are 
hereby enabled to bind their successors. Accordingly it Imth 


(c) But masters and fellows of colleges, deans and chanters, &c. 
are disabled from granting leases for any longer term than tlteir 
statutes allow. $ 2. . . 



Atwit pseoeBtontt obmeHoiBk 
tUBipiU^erfi of<)hdre^«%,«rB<jFtt2}{i$Jtbfe buieilt pf thi«>»tot^i; 
only, as to precentors, it hath been determined,.that>thQU^,thpve 
aretpersoas ol* inferioc Tank in aefNsreJiv churches whp are:cetn- 
monly so calied, ypt^.they are not iwithin this statute; but only 
those dignitaries. Of that denomination who. are properJ^»ecK 
called, atal who ar#»next to the deans in ^ce and ordev.^ 

75.2« (d') * ' ■ 

-Uf^ess the same old lease he escpinfd^mrrendepedi oi' ended% loWthii 
<m% year mxl after th^ making new lease"], Tbis<sur¬ 

render .must bo absolute, and not cond^nal;. for tlie infont^of 
the makers of the act was, to ha^p’a continual and absolute. siir»> 
render, and not such an illusoi^ surrender, wMdi might bc 
avoided the next day. &ConS^>{e) ■ ; v 

iif. 47 G, 2. Wilsoth on the demise of dlerk, against 
Carter and others. The lessor of the plaintiif being a preV 
bendary. of Saruni, brought an ejectment to avoid a lease made 
by his predecessor, as not being conformable to thb' proviso^i 
which requires, that upon renewals, the old lease must be 
n 370 ] ed, surrendered, or ended, within 6ne year, next after makii^.of 
the new lease. And his objection was, that the surrender made 
of the former lease was with a condition, that if the then prebCUr 
dary did not within a week after grant a new lease for throe lives, 
the surrender should be void; whereby (as was contended for 
the plaintiff) the old term was not absolutely gone, but the lessee 
reserved a power of setting it up again. But the court, after twP 
arguments, gave judgment for the defendants: this being within 
the intent of the statute, which was, that there should not be two 
long leases standing out against the successor. Here the new 
lease .was made within die week, and from thence it became an 
absolute surrender, both in deed and in law. And the whole 
yias out of the lessee, without further act to be done by liim. In 
the {xroviso in the act, there is tlie word ended as well as surren¬ 
der ; and can any body say the first lease is not at an end ? .-This 
was no more than a reasonable caution in the first lessee tp keep 
some hold of his old estate, till a new title was made to him. 
St^as^e, 1201* . 

, Of surrenders in general, the statute of the 29 C. 2. <e, S. 
enaeteth, that.no leases, estates, or interests, either of ireehold or 
terms of y^s, or any uncertain intei’ost not being copyhold or 
cus^gynary*intercut-Pi; in, to, or out of any messuages, manors, 
tenements, or hereditaments, shall be assigned, granted, or 
^arrendered, unlesa it be by deed or note in writing, si^ed by 

'{d}! [Acton V* JPiteher,]'^ /je(nt*SI* [ff'ath’nson v. Mant] Vro. Wiz. 
35 ^ . y*Ihnnyt] -Palm, ’ 106. i Leo.' 112. ^IBis 

§^rf. 158. 

(e) 3 Bac. Ab. 8\;5. 
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atJd bp^tidft^O^ 8'» '> *’ ‘ ^ ^ 

''NbteT‘ A kartwider is a ^ranief fe'cxpi*@Ss 

lAto^ the' hands iof him* who hath the hiiinediate»f)»^ait}der':- i shr^ 
in icewt or operafy'm'^ ia'a^ is by tdhihg a fidir lease 
the>Banie estate^ lbr-^isds aii' acknowledgment^ that the lesst^ 
hath power to make such new lease; which power he could hot 
hat^, l>Ut by surrender of'thi^rmer lease in being. Gfids. 783. 

Funher, with respect testmflnders, it ivenacted by the 4r6feo,^. 

<7. 23. that whereas many'persons hold cmisid^able estates by^ 
leases fer lives'or years, and ^lease out the same in parcels to' 
several under-tenants; and whereas many of those leases cannot 
by law be renewed without a surrender of all the under-leases' 
derived out of the same, so that it is in the power of any such un¬ 
der-tenants to prevent or delay the renewing of the principal 
lease, by refusing to surrender their undeivleases, notwithstand- [371 3 
ing they have covenanted so to do, to the great prejudice of their 
immediate landlords, the first lessees: therefore for preventing 
such inconvimiences, and for makihg the renewal of leases more 
easy for the future, in case any lease shall be duly surrendered in 
order to be renewed, and a new lease made and executed by the 
chief landlord or landlonis, the same new lease shall, without a 
^rrender of ail or any the under-leases, be as good and valid, 
to all intents and purposes, as if all the under-leases derived 
thereout had been likewise surrendered at or before the taking 
of sucli lease. § 6. 

. And by the 29 Geo, 2. c, 31, Whereas divers lands, tenements, 
and hereditaments, have been and may be granted by lease for 
the life of <me or more person or persons, or otherwise; and 
whereas, in order to obtain a renewal of such leases, it is in many 
cases necessary to surrender up the leases thereby granted; which 
surrendere cannot be effectually mode by persons under the age 
of twenty-one years, nor lunatics, nor by femes covert, without 
levying a fine; it is enacted, that in all cases where any person 
so under age,-lunatic, or feme covert, shall become interested in 
or entitled to any lease or leases made or granted by any person 
or persons, bodies politic, corporate, or collegiate, aggregate or 
sole, for the life or lives of one or more person or persons, or for 
any -terni of years, either absolute, or determinable upon the death 
of one or more-person or persons^ or otherwise, it shall be lawful 
for -Such person so under age, or for his guardian or other persrni 
on his behalf, and for such lunatic or his guardian or committee, 
for his estate or other person on his behalf, and for such ferae 
covert, CH* any person: on behalf, to apply to the coutt of (^an- 
cei^y or exidiequer, or to the courts of equity of the coundes pi^- 
tine of Chester, Lancas'ter, and Durham, or the courts of - great 




aBsskM».in Waks» 

and b^ tfae oi^d^'rniddilakddii €»f such cour^ djkjtt’ 
hearing pard^ concerned, such person so under fige» lunatic, 
or persons appointed by-such couri^ and also such feme covertj* 
by deed or deeds only, without levying'any fine, shall be enabled 
to surrender such leases, and to tahe new ones, as such courts 
shall dhect And all sums of money and other consideratioiH 
paid or advanced by any such guardian, trustee, committeej or 
other person, for a foie on account the renewal of such lease, 
and all reasonable chaises incideht'^thm'eunto, shall be paid out 
C 372 ] of the estate or effects of such infant or lunatic, or be a charge 
• upon the leasehold premises, together with interest for the same,- 
as such court shall direct; and as for leases to be mtule upon 
surrenders by femes covert, unless the fine or consideration of 
such lease and the r^sonable chains shall be otherwise paid or 
secured, the same, together with interest, shall be a charge npon- 
the leasehold premises, for the use of such-j^erson who shall ad¬ 
vance the same. 

Within one year next after the making of the said new lease’\ 
This, as to sole corporations' inferior to bishops, is extended by 
the 18 M, (hereafier following) to thi’ee years; and as to bishops 
tlicmselves, it holds only where they make a new lease without- 
confirmation; for if it be confirmed by the dean and chapter, the 
years to come in the old lease are not material. Gibs, 733. 

If or shall extend to any grant to be made of' any reversion^ 
That is, such grants as are made to commence at a day to come. 
Gibs, 733. 

Nor to any lease of any manors^ lands^ tenements, or heredita¬ 
ments, •which have not most commonly been letten to farm or occu¬ 
pied by the farmers thereof by the space of twenty years next bfore 
suck lease model So that if it be letten for eleven years (lord 
Coke saith) at one or several times within these twenty years, .it 
is sufficient. 1 Inst, 44. 

Ixtten to farm] A gi’ant by copy of court-roll in fee for life or 
years, is a sufficient letting to farm within this statute; for he is 
but tenant at will according to the custom, and so it is of a lease 
at will by the common law; but those lettings to form must, be 
made by some seised of an estate of inheritance, and not by a 
guaidian in chivalry, tenant by the curtesy, tenant in dower, or 
me Uke. .1 Inst, 44. 

Nor to any lease to he made mthoui impeachment of 'wa^e'] 
Therefore if a lease be made for life, the remainder to anofoefT 
for life, remainder to a third for life; this is not warranted by 
the statute, because the remainders make the present tenants 
di^unishable of waste t but if a lease be made to one dueij^ 
three lives, this is good; for the occupant, if any happen^ sluill 
he. {Kinishei for waste. 1 In^. 44. 



express^ 

inrthe ^tutea of the her^ tckt'^foiloiH^^ 

i:«jltrfuiilng oPutueasoimble leases' (the-Brst of bishops^ nod the 
second of the inferior cleigy^ yet are both bishops and derg^r- 
restrained by the equity of the said statutes from making) losses [ 373 ] 
dispunishable of waste ; for the> statutes were made against un** 
reasonable leases; and it isunretffiondsle, diata lessee shall'at' 

His pleasure do waste and spoiU 6 Co. 37. Gibs, 738. 

Nor to lease to be . rmde ab&oe the number of toaenty-^ane 
years or three lives at the mikffrom the da^ofthe rmking thereof^ 

There must not be a double lease in being at one time; as if a 
lease for years be made accordmg to the statute, he in reversion) 
cannot expulse the lessee, and make a lease for life or lives ao** 
cording to the statute: nor econv&tiO: for the words of the statute 
be, to make a lease for twenty-one years or three lives, so as one- 
or the other may be made, and not both. 1 Imt. 44. 

Or three lives'] .That is, for three lives, to be all wearing 
together; and not to one for life, the remainder to a second for 
life, the remainder to a third for life; which would be a void 
lease; as it would be, if a iekse were let for ninety-nine years 
determinable upon three lives. But a lease to one for the lives of 
three others, or to three for their three lives, is good. Gibs. 788. 

Wats. c. 42. (6) 

At the most] It must not exceed three lives or one and twenty 
yeai's from the making of it; but (according to lord Coke) it may 
be for a lesser term or fewer lives. 1 Inst. 44. 

But in the case of Smartle and Fenballonx)^ II. 13 W.f where the 
point was, whether a copyhold for one life, where the custom 
enabled to grant ibr three, was good, and it was held to be good; 

Holti chief justice added. This is not like the case of a bishop’s 
lease, which cannot be good for any part, because the statute ties 
it up to an express form: otherwise perhaps, had it bpen, that 
bishops should make leases for any number of years, not exceed¬ 
ing such a number. 1 Salk. 188. Gibs. 733. 

From the day of the making Ihn'eof] .The statutes of the 1 JS?. 
and 13 FU ex^from the makings and not from the day of the making; 
iuid the distinction seems to be this: where the habendum is for 
twenty-one years from the making, die day of delivery (which ia 
the making) shall be included; but where it is from the day of 
the making, or from the day of the date, that day shall not be 
included as part of the term, but the twenty-one years shall begin 
on the day following. Gibs, 733. (g) 


(6) Qlanville v. Payne,’^ Atk. Hep. 40. Barn. Ch. Rep. 18. 

'^) The word “’from" has occasioned much controversy in fihe 
cOuxts of law; the result ed' winch was proved [by lord Man^kld in 
Pugh y.DukeofLeeds^] to be, that itmay be eitherinclu#ivedf exdu- 





am. 

, 0msf^ tmhktm Ikmt U^teteroedjfmHg'^ liiiis 

beeif pfl^inbie 0 kt§c^v di^s or 

year; yet if it be reserved yearly payable'at one feast, it is sufife> 
cjant: for the words the stt^te^e, mfservedyear^, 1 Inat* 44» 

So much yearhf fmrm or retU, or moro^ m hedk ieim most accum 
iomabiy paid for the same] ^ li^ere not only a yearly lent aa ^ 
foraserly reserved, but things not annual, as heriots, or any fine 
or other profit at or upon the deafii of die fermer; yet if the 
yearly rent be reserved upon a l^semade by force of this statute^ 
It sumceth by the expr^s words of the act. 1 Inst, 44. 

But if a couple of capons, or the like, have been expressly 
reserved in kind or in money, over and above the rent, a subse^ 
quent lease not reservii^ these shall be void, {h) And sa it shall 
be, where all the great trees have been usually excepted, and then 
are omitted; because by this means every successor camiot have 
the benefit of boughs and fruits yearly renewing. Gibs. 7S4. 

Or more] Therefore if more tnan the accustomable rent be re* 
served, it is good, by the express letter of the act. 1 In^, 44. 

As hath been vuist accuslomably paid for the same] If twenty 
acres of land have been accustomably letten, and a lease is made 
of those twenty, and of one acre which was not accustomably 
f 375 3 letteii, reserving the accustomable yearly rent, and so much more 
^as exceeds the value of the other acre: this lease is not warranted 
by the act, for that the accustomable rent is not reserved, seeing 
part was not accustomably letten, and the rent issueth out of the 
whole. 1 Inst, 44. 

But if tenant in ta^tet part of the land accustomably letten, 
and reserve a rent pro mtOf or more, this is good: for that is in 
substance the accustomable rent. 1 In^, 44. 

So if two co-parceners be tenants in tail of twenty acres, every 
one of equal value, and accustomably letten, and they make par* 

sive, according to the subject matter. But the court will construe it 
so as to effectuate th<' deeds of parties, and not to destroy them; and 
therefore, where one* under a power reserved in his marriage settle¬ 
ment to lease “ for 21 yeai% in po<;session, but not in reversion, re¬ 
mainder, or expectancy,” granted a lease to his only daughter for 
21 years, from the da» qfthe date, it was adjudged a good lease in 
possession, Cmup, 714. So also a lease for lives, to commence from 
the date, shall be construed to include the day of the date; for other¬ 
wise the freehold would be conveyed to commence in fuiwrot which 
cannot See Hatter y. Ash, 1 Raym. 84*, with the authorities oitedk> 
by ^r. Justice Bayley ; where it is satd that the words from the 
date,” when used to pass an interest, include the day, e/iVerwhen used 
by way of computation only in matters of account. Add, [BeUasis v. 
Hester,] 1 Raym*^0, [cited in The King y. Adderl^,] Doug, 
{Glassington v. Raialins, 2 East. 407. Castle v. BurdUU 3 T. R* 62S* 
15 Ves.Jun* 254.3 And see 9S(ncfIcr» VII. 2, 7 > 

(&} Hardres,&^ t 





stnitM pm^of eac^^of jfedWII i9^dp:^^4j]«’IUiUb6^€rJi^^ 

- .} Jn^'44^ ■' ••• *''■ ^}■:'\ v‘.,-V'# y-r !i* 'i-; ;• t:-'v 

i,fJ^romd€xi expend 

OK.pewer .6ff af^ptdtten or picar^ Tberefore if ckh^.txf^M^un&e 
aia^'for |wenly-<»ne^years or tiireft lives,' <d laii^saeeatiQiOlKAi^y' 
lelli^,^i»serving the aeciistonied lent^ k mtist also be coalhtlNKi 
l^Jthetpatron aira. cn'diiiary-: bemuse it is cnccepted oiit of tfaiii^ac(^ 
and(/liofc rutnained- by.tbe^ill^tes of the IMix. or the 
I Inst. 4!4i. ,i '•>. 0 '-^^"'- • / ■•'■'■' 

v&. By/^e 1 -Elisu. c. Ift; (7) All grantsflfi^nenis, J^s, 

or jxtksr conveyance, ‘ot estates, t& be had, made, done, or sofihred' 
h^s.OBy .mvkdit^qp Of' biskqp(Sj''^ any Aonotirs, castles, manors, 
lands, tenements, or other hereditaimtds, being parcel of the pos^- 
sessioinsof his archbishopric or bislft^ric, or united, appertaining, 
or bet<»]^uig to the same; to any.person or persons, bddies po!i- 
tio«r.<^oi|x>ral>e, othen than-to die crown, (and by the 1 Jac. d. S. 
not to;the trown neither;) whereby any estate or estates should 
or tnay paas from the same archbishop or bishop,' other than for 
the .t»‘m of twenty-one years or' three lives, from such time 
as.')[itiy such lease, grant, or assurance shall begin, and wkereil^n 
the) old accustomed yearly rent or more shall he reserved and pay¬ 
able;-yearly during the said term of twenty-one years or three 
lives—s/m^^- be utterly void and of ftone ^ect to all intents, con- 
structignis, and purposes. §7. ‘ 

gifts, grants, Neither this act. nor that which fbli- 

laweth,. of the XSElh. c. 10. which are citthid die disabling acts, 
nee any other act or statute whatsoever, do in any sort alter or 
change the enabling statute of the B^Hen.B. aWegoing, buf 
leave' it^ibr a pattern in many things, for leases to be made 
by QtheUii And no lease made according to the limitations of' 
this statute of the 1 Eliz. or of the 13 EUz. here next following, 
arid ttot" warranted by the statute of the S^Heri. 8. if it be msude 
bya bishop of a,ny sole corporation, but it must be confirmed by . 
th'd'dean arid chapter, or others that have interest: as Hath been 
sai4 in the case of the parson and vicar. 1 Inst. 44, 45. 

granU (9), feoffments, fines, or other' conveyance, or 


•i7)i*Thi8 act, with 19 EUz. e. 10. iffra, ate cajled “ The Disabling 
or\ Dkstraining Statutes" made entirely for the benefit of the suc- 
cassoe. I'it Bia: See 3 Rep. 60. P. 828. 2 Wooddes. 

288.: aad'^musC be constmod strictly as disabling acts. Sir O, Bridg, 

<8) Which Include: even these conferred by the dean and chapter, 
aad^whic^, however long' or unreasonable, were good at common law. 
IbitLeO^ se6'2 A^. 45. < ■ . • ' ■ ’ 

(9) A bishop, by covenanting to pay “ all chargesf does sub¬ 

ject himself to pay land tax, because he cannot bind hts sucKtessOrs. 
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estatesj Neithei' bishop npr other eooleoastioal or 

e^legiote corporations by we s^ act of IS ^’e^restraiar 
ed from making grants of ccpynolds in fee^ .in tail, or?|ixr lives^ or 
fiir any number of years, according to |^he custom.of^the manor; 
nor is confirmation necessary to make such meats good, though 
it be made by a sole corporation, as by bishop, prebendary, , or 
the like. Wats* c. 42. 4 Co. 23, 24. 

any honoursy castlesy mamrsy landSf tenements} or other 
hereditaments^ The general 4osign of this statute being in in- 
vour of the successor^ to preserve bishoprics from impoverish¬ 
ment ; it hath been extended, in equity and intention, to a pro¬ 
hibition of the grants of new qffiGes, (though not directly included 
' in any of die foregoing terms), For if a bishop i^ight erect new 
offices at pleasure, and assign salaries to the officers, and then 
m^ke grants to bind his successors, the end of the statute would 
be manifestly defeated. The same thing is to be said of the aug¬ 
mentation of the fee or salary belonging to an ancient office; 
which power of augmentation (for the same reason) is also re¬ 
-strained ; as, when the keepership of a park was granted with the 
ancient fee, and also with pastuiie for two horses in the same 
ptr^, this was void: and it hath been said, that if the ancient 
fee was less than 5/., and a grant is made with a fee of 5/. entire, 
the whole grant is void, as well for the ancient fee, as the over¬ 
plus : but if the office, and the ancient and new fee, are as several 
grants, in several sentences; the grant is good for the office and 
ancient fee, and void only for the new. Gibs. 735. (i) 

But, saith my lord Coke, if the office hath been ancient and 
necessary, the grant thereof, with the ancient fee, is not any di¬ 
minution of the revenue, nor impoverishing of the successor: and 
therefore, for necessity, such grants are by construction exempted 
out of the general restraint of this act. And as to granting it fin* 
the life of the grantee, he adds. If bishops should not have.power 
to grant such offices of service and necessity for the life of the 
grantees, but that their estates should depend upon uncertainties, 
f 377 ] as upon the death or translation of the bishop; then able per¬ 
sons would not serve them in such offices, or at least would not 
discharge tlieir office with any alacrity, if they have not such cer- 
^tain estates for then lives, as their predecessors had in the same 
offices. 1 Ifist. 44. 10 Co. 6J. 

However, this equity of granting for life amounts to no more 
than for one life; and therefore where a bishop grants an office for 
two or more lives, it must be upon tfie foot of custom, that is, be- 

Secus, in the case of an individual who can bind his heirs. Oxford 
{Bishop) v. Wise, A.D. 1698. cited Blan^ord v. Marlhoro/ughy 
2 Atk. 544. ^ 

(t) Bishop of Chichester v. Freedland, Cro. Car. 47. Ley, 71. S.C. 
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cause such psteut heth^usually been £vro' 6t mote lives, imd 
had been so granted before the present act mode. For this 
is the ^eit rule; and' in this, there is 116 diilference between 
bishopncs of the old and of die new foundation; since the new 
as well as old istd capable of coming under this rule. Gibs. 
736. (k) 

The same is the law and the reason of it, concemi^ grants 
of offices^in reversion (that is, to have and enjoy such om^, after 
the death of the present grantee for life;)*for there can be no 
pretence, that suCh second' grant is necessary, or for the advan* 
tage of the bishopric; and therefore nodiing can make it legal 
but custom, and particularly, instances, or an instance, of such 
grant, before the making of the statute. Gibs. 733. {1) 

But to the end that unquestionable grants of ancient established 
offices, may be good against the successor of a bishop; they milst 
in the first place be grants of one office singly; for two offices, 
which have been usually granted apart, cannot be granted by 
one patent, though to the same person: and in the next plac^ 
they must be confirmed by the dean and chapter (though they 
be but for one life), because Ihey are grants at common law ipid 
not warranted by this statute; and must therefore pass as ^they 
usually did at common law before this statute. Gibs. 735. (m) 

In like manner, the grants of new offices (if of necessary use to 
the bishop), and of new fees annexed to such offices, shall be 
good, and bind the successor: as was declared in the case of The 
bishop of Eh/i who granted the keeping of his house and garden, 
with Si. a year, to one for life; and it was adjudged to be good 
against the successor, because the office was necessary, and the 
fee thought reasonable by the court. But on the other hand, 
where the foundation of the grant to a civilian for life was, for 
counsel given and to be given, and an annual pension was annex¬ 
ed to the office; judgment was given against the grant, as not 
binding the successor, though it was alleged to be the ancient 
fee; because this was a voluntary thing, to make an election of 
one man to be of his counsel, and not an office; and pcradventure 
the next bishop would not make such election. Gibs. 735. {n) 

But notwithstanding all that hath been said concerning the 
necessity of the office, it hath been determined upon solemn hear¬ 
ing, that the necessity of the office is not at all material. Thus 
in thjB case of Sir John TS'elcmney and The bishop of Winchester^ 
tl. SO Geo. 2. (o) lord Memsfidd chief justice delivered tihe re- 


(A) Walker v. Sir John Lamb, Cro. Car. 258. 

\l) Young v. Fouoler, Cro. Car. 555. 10 Bep. 62.; and see Co. Lit. 
S. 6. note 5. Dyer 80. Ed. Vait. 

{in) Seambler v. Waters, Cro. Eliz* 636. Cro. Car. 50. S. P. 

(w) {^Bishop of Chichester v. Freedland,"] Ley 75. Cro. Car.4t7. S.C. 
(o)’ i Burr, 219. 
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solution of the court.—Tlie plaihtiiF bf^ngs his adJoif ofdellt to 
recover SOoh, being for five years’ arrears of a sUiai^ tOOh'h 
year, for executing the offices of gj^at and chief sitewa*itd of tlie 
bishop, and of conductor tenentium the bishop,” ahd a'^Wfee an¬ 
nexed to those two offices. 

This conies before the court upon a special verdict^ the mate¬ 
rial facts of which are, that these offices are ancient offices, and 
existed before the statute of the 1 FMz,, and that they have been 
granted in the usual manner, ^and with the ancient fee; that 
bishop Trelawney by iivdenture granted this office to the plaintiff 
his eldest son for'life; that the dean and chapter confirmed this 
grant; that every bishop since hath paid to the plaintiff this fee 
of 100/. a year, and that the defendant paid it tl^r eleven years 
after he came to the bishoprib; and that this action is brought 
for five years accrued since: but the jury further find, that these 
several offices, at the time of making the said statute were, and 
ever since have been, and still are, offices merely nominal; and 
that no dut^, service, work or labour, attendance or business, 
ever was or is done in respect of these offices, as the defendant 
hath in his plea alleged. 

This is the only iloubt which the jury have; and upon this fact 
the whole question depends. 

This case hath been argued several times; and we are all of 
the opinion which I shall now give. 

C 379 ] At common law the bishop, with the confirmation of the dean 
and chapter, might exercise every act of ownership over the re¬ 
venue of the see, and might bind his successors in the same man¬ 
ner as every tenant in fee might bind his heirs. The statute was 
made in restraint of this power. But patents or grants of offices, 
with the fees or the privileges annexed to them, are not mention¬ 
ed therein; nor are there any general words adapted to the case 
of offices. And yet there were not any bishoprics in the king¬ 
dom at that time, but what had some ancient offices annexed to 
them, granted by tlie bishop. Had the legislature meant to re¬ 
strain the granting of these offices, there must have been a spe¬ 
cial provision in the statute; and as the general restraint is not 
extended to offices, there w'as no reason to make the exception. 
Their continuing ancient offices was no injury or dilapidation to 
the bishopric. They brought no new charge upon the successor; 
and he accepted the bishopric charged with these offices as his 
predecessor had done, and the office and bishop continued snb-‘ 
ject to the same ancient fee. 

The act had no retrospect. It was made on the 23d of Jan¬ 
uary, in the J JStiz. The bishop of El^s case, H» lOEliz. 

Hep. 78.) proves that the statute doth not extend to the grant of 
an office; whpre an annuity was recovered against the sucteessot, 
upon the grant of the keeping of the bishop’s house in Holborn, 




witli th« Jfee whicbrgrant mtos th^ beginning of 

the perlieini^V to which the act hath reference, to wit» on the 
2Qth of^pril, in the 1st EUz, This ,was a grant of a new 
office ii'jith a"n.ew fe^ mq^e the very year the act toph place; an^ 
yet was. held, to be good, as not being restrained Hy ttie statute. 

It was^extraordinary, if it was thought that the office of .taking 
care of a house was necessary; it was also extraordinary, to hold 
die. fee of 3/. a year a reasonable fee, which, considering the value 
of money at that time, would amount to 30/. 'a year now; and as 
extraordinary, as it was the grant of an^officc which never sub¬ 
sisted before: but the true ground was, the <x}urt did not think 
the grant of such offices within the statute. 

T, 30 Eliz^BditmCs case (cited 75. 10 Co. 60.) When 
the bishop of Chester, after the said statute, granted to Bolton 
an annuity of five marks for counsel given and to be given, which 
was confirmed by the dean and chapter, the bishop died, and 
Bolton brought a writ of annuity against the successor: the plain- 
tift* had no judgment ; but the reason of that case was not that 
the office was within the statute, but that it was no office at all, 
but a voluntary thing to makfe election of one man to be his coun- [ 330 ] 
sel, and tliat the grant of the salary was an alienation of the re¬ 
venue of the bishopric. 

In the case of 77/e archbishop of Canterlmry^ 43 Eliz. (cited in 
l\jcip 75.) the true distinction is taken: the archbishop granted 
the office of surveyor, with the anllcnt fee, to a parker : and fur¬ 
ther, lie granted to him pasture for two liorses in a park ; and the 
whole grant was adjudged void. This judgment was grounded 
upon the new addition made to the ancient fee. 

The statute of 1 Ja. c. 3. extends thi.s same restraint to the 
king, which by the 1 El/z. was laid upon the subject. Yet the 
legislature did not inteqiose then in this case of granting ancient 
oi^es; and therefore we may presume they were satisfied that 
the bishop should continue to have this power. 

10 Co. 58. 'I'hc bishop of ^lisbiuf^ case came next in point 
of time. , 

From the \0 Eliz, to this day, no grant of a new office by a 
bishop with a new fee has been held good. Such a grant is with¬ 
in the 1 Eliz. by construction; for it is a colourable alienatioi}. 

But a grant of an ancient office with an ancient fee is not within 
that statute, but remains at common law. And if such a grant 
is not witiiin the statute, but stands as at common law, the utility 
or necessity of the office cannot be material. And there is no 
case since the Eliz. that has turned upon these: the only ques¬ 
tions have been, whether the grants were w’ithin the statute. 

In the said case of The bishop of Salisbury, it is not alleged in 
the pleadings, that the office was necessary. The fifth resolu¬ 
tion in this case (10 Ca 62.) is very material: Resolved, that the 
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grant of an ancient office to one with an ancient lec^by a bisfaefH 
dball not bind hia aucceasor,* unl^ confirmed by the dean and 
chapter: for such grants are not restrained by thiej^tatiitte of the 
i Eliz,, and therefore remain as at the Gommira ]aw» taaid by con> 
sequence ought to be confirmed by the dean and chapter. 

If such graiRts remain as at the common law, the necessity of 
the office cannot be material. 

In the case of The bishop of Chichester and Freedlandi 1 Car, 
(Cm Cor.4^7.) there were no allegations in the pleadings, whether 
the offices were necessa^ or not. 

In the case oi*Y&ung and Fcmler, 14 Car. (Oo. Car. 557.) 
Upon a special verdict, the jury do not find that the office (of 
C 381 ] register) was a necessary office: the question tunned upon the 
grant in reversion. 

Thus stood the construction, upon the reason, the words, and 
the practice of making these grants, until the 14 Car. 

But besides the real ground upon which the case in 10 Co. 60. 
was determined; the counsel ex abundanti laboured to prove that 
the office was necessary; but the arguments are so confused and 
inconsistent, that it is difficult to understand them. 

In real truth, lew of these offices (except judicial ones) are 
useful or necessary in any rcs))cct. None of them can be gi’anted 
in reversion, unless they existed before the 1 FAiz.^ and then they 
remain as at common law; and however unnecessary they were, 
will bind the successor. 

The case of Ridley and Pawnalf 27 Car. 2. (2 Lev. 136.) is the 
first case wherein it appeared to the court judicially, that the 
office was necessary. But my lord Hale, who understood what 
he read, and clearly distinguished, made no distinction upon the 
necessity of the office. 

In the case of Jones and Bean, 4 Mod. 16. The issue out of 
chancery was, whether the office had been granted to two before 
the statute of the 1 Eliz.j but there is not a word whether neces¬ 
sary or not. 

^"he present office is found never to have been more useful 
than at present; and yet the predecessors of the bishop have 
thought the grants of it valid, and have granted it to some of the 
greatest men in the kingdom, who accepted * it as valitl; and the 
succeeding bisho{)s acquiesced, until the present bishop conceived 
a doubt thereupon. 

Upon,the whole, we are unanknously of opinion; First, this* 


* Sir John's grant was, to hold in as ample a manner as Richard 
earl of Portland, Thomas Cary, George duke of Buckingham, Charles 
earl of Nottingham, Thomas duke of Norfolk, Philip earl of Pem¬ 
broke and Mantgomery, James duke of Ormond, or Henry earl of 
Clarendon, had holden. Burrow^ 225. 



b«ng an ancu^t office, whidi existed the< that- ife 

is> not within And secondly, that the utility cn; necessity "of 
the office>aTe|M]t material: and thk opinion we think agieeable 
to every>'ifidicial determination since the making of the said 
statute. 

Whereupon the old occustomed yearly rent or more shcM re- [ 382 ] ■ 
served] It was held by Hale chief justice, that the accustomed 
rent mentioned in this statute and in the following statute 
of the 13 EUz, ought to be understood of the rent reserved 
upon the last lease, and not upon the ^rst; for that rent hav> 
ing been altered since, cannot be called'the* accustomed rent. 

Gibs, 736. {p) 

Rent] Fofvthis reason, a grant of the next avoidance of a 
benefice, is void against the successor: because it is one of those 
things which are incorporeal, and lie in grant only, and such an 
interest out of which a rent cannot be reserved. G^'is. 736. 

ShaU be utterly void] Forasmuch as this and the said statute 
of the 13 Eliz. make all such leases other than for the term of 
twenty-one years or three lives to be utterly void; therefore, 
generally speaking, at this clay, no ecclesiastical or collegiate 
person, or corporation, can aliene any of their manors, lands, or 
tenements, by any ways or means whatsoever; for though before 
these statutes they might have aliened, yet by the said statutes 
they are now restrained. Wats c. 42. 

However, by the 14 Eliz. r. 11. (hereafter following) all but 
bishops, that is, all those who are restrained by the 13 Eliz. c. 10., 
have some liberty given them as to alienating of bowses mentioned 
in the said statute of the 14 Eliz, But this seems to be restrained 
to such houses only, as by the said statute may be let for forty 
years, namely, to houses in cities, boroughs, or market-towns. 

Wats. c. 42. 

But by the 1 Geo. st. 2. c. 10. in case of lands or other estates 
purchased for the augmentation of small livings by the governors 
of queen Anne's bounty, exchanges may be thereof made by the 
concurrence of the governors, incumbent, patron and ordinary; 
for any other estate in lands or tithes of ec}ual or greater value. 

§13. 

And it is said, that if a parish be upon the design of inclosing, 
and a parson hath tithes in kind, and common for beasts in the 
fields, a decree may be had in chancery, that he shall take a 
quantity of ground in lieu thereof. Wats. c. 42. 

However, an act of parliament will do this; and this is the 
usual way; namely, in the special acts for the dividing and inclos¬ 
ing of heaths, wastes, commons, common fields, and the like, to 


(p) [Morice v Antrobust] Uardr. 3^. 
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iosm ft dftuse forftretjontiiftnie be given to the incutnbentyfor 
hU r^ht of common, or tithes, or otlierwise as the case shall be. 

Shall be uttaiy void and of time ^eef] Yet they are good 
js^inst the lessor, if it be a sole ooi^mration: or^ so long as 
the dean or other head of the corporation remainethyJf it beift 
corporation aggregate of many: for the statute was-made id 
benefit of the successor. 1 Inst, 45. 

To all intentSj constructions^ and jiurposes\ Nevertheless, the 
acceptance of rent by the successor, may affirm a lease (other¬ 
wise voidable) for his own time. Gibs. 745. 

It is, indeed, regularly true, that where the successor accepts 
a rent after the death of the predecessor, upon a void lease made 
by the predecessor, that such acceptance will ijot affirm the 
lease; but this rule must be understood of such a lease as is void 
ipso facto, without entry or any other ceremony ; and, therefore, 
if a parson, vicar, or prebendary, make a lease not warrmitable 
by the statutes, for twenty-one years, rendering rent, and dies, 
here no acceptance of rent by the successor will aflirm this 
lease, because the same was void without entry or other cere¬ 
mony; but if a parson, vicar, oi prebendary, make a lease 
not warrantable within the before-mentioned statutes, for 
life or lives, reserving rent, and dies, and the successor before 
entry accept the rent; this lease shall bind him for the time, for 
this being an estate of freehold, could not be void before entry. 
-Orgge, p.\. c. 10. 

But if a bishop, which hath the inheritance in fee-simple in 
, him, make a lease for lives or years not warranted by the said 
statutes, not being absolutely void by his death, but only 
voidable by the entry of the successor; if the successor accept 
the rent before entry, be it for lives or years, he affirms the 
lease for his life. Id. 

But wheresoever the acceptance of rent binds, whether a sole 
or aggregate corporation, it must, in order to such binding, 
appear to be their ov, n act; and, therefore, in such case, if the 
bailifl'of a bishop accepts ^he rent, without order, this binds not 
the bishop. But if lie acquaints the bishop that several rents 
are in ariear, and has an order from him to receive them, and 
receives (among otheisj, the rent of a voidable Ictise, and pays all 
the rents to the bishop, without giving him notice of the said 
voidable lease, this hath been Judged such an acceptance as 
affirms a,lease; because the bishop of himself ought to take * 
C 384 J notice what leases were made by his predecessor. Gibs. 745. {q) 

In like manner, with regard to a corporation aggregate; 
where the master of a college accepted rent, having no express 
authority from the corporation to accept it; it was adjuc^ed,,. 


iq) I Roll, Abr. ^10. 



m 


that this did not affirm, a voidable leaser durio^ JbejcoiitiBaance 
of. such inasteri; because the act .at the singly^ cannot 

divest the members of their right. Gibs. 746. 

But no acceptance of rent by . the successor availeth (as hath 
been saidh-where the lease is absolutely and ab initio void. 
Gibs. 74f6*{r) 

And in wliat cases a voidable lease may be affirmed by the 
acceptance of rent: in the same it may be affirmed by ■ dis¬ 
training, or bringing an assize for rent, alter the‘death of the 
predecessor; and also, by bringing an action of waste against 
the lessee. Gibs. 74*6. • ^ , 

4. By the 13 Eliz. c. 10. All leaseSf giJiSf grants, feoffments, 
COTveyances, cy estates, to be made, had, done, or suffered, b^ any 
master and Jell&ws of any college, dean, and chapter, [\) f any 
cathedral or collegiate church, master or guardian of any hospital, 
parson, vicar, or any other, having any spiritual or ecclesiastical 
living, of any houses, lands, tithes, tenements, or other heredita¬ 
ments, being any parcel of the possessions of any such college, 
cathedral cimrch, chapel, hospital, parsonage, vicarage, or other 
spiritual promotion, or any A-ays appertaining or ""belonging to 
the same : to any person or persons, bodies politic and corporate, 
{other than for the term of one and twenty years, or three lives, 
from the time as any such lease or grant shall be made or 
granted, whereupon the accustomed yearly rent or more shall 
be reserved and payable yearly during the said term), ^lall be 
utterly void and of none ^ect, to all intents, constructions, and 
purposes. $3. 

Provided, that this shall not be construed to make good any 
lease or other grant to be made by any such college or col¬ 
legiate church, within either of the universities of Oxford or 
Cambridge, or elsewhere, within the realm of Kngland, for more 
years than are limited by the private statutes of the same 
college. § 4. 

And by the iS Eliz. c.ll., it is enacted as follows; w’hereas 


(r) Rickman v. Garth, Cro.Ja. 173. Co. Lit. 4^5.6. 

(1) Thus by this act, a dean and chapter might lease to A for 2i 
years, then to B the next year for 21 years, to begin from the 
making, &c. and so to C.; and all the leases would stand together till 
that mischief was provided for by 18 Eliz. c. 11. Lynv. Wyn. Sir 
O. Bridg. Rep. 125. citing 1 Inst. 45. a. Crane v. 'I'aylor, Hobart*s 
Rep. 269.; and sec page 389. in note. 

Deans and chapters, for fear of increasing the penalties of the 
restraining statutes, preserve the same description in their leases, as 
before the making or those statutes; for such leases, though executed 
by the dean only for himself and chapter, shall bind tlip chapter. Ely 
{Dean and Chapter) v. Sfevoart, 2Atk.^S. Barn. Ch. Rep. 170, 
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siB«0-the')nakiiig of the «fUd statute of the IS Miss, e, lO. divers 
of the said etsdesiastieal and spiritual persons and others^ having 
spiritual or ecclesiastical livings, having made leases for twenty 
one years, or three lives, long before the expiration of the former 
jwars, contrary to the true meaning and intent of the said 
[ 385 ] statute; it is enacted, that all leases to be made by any of the said 
ecclesiastical, spiritual, or collegiate persons or others, of any 
their said ecclesiastical, spiritual or collegiate lands, tenements, 
or hereditaments, whereof any former lease for years is in being, 
not to be expir^ surrendered, CB* ended, within three years, 
next after the making oi any sucb^ new lease, shall be void, frus>- 
trate, and of none edect. $ 2; 

' The said act of the 13 Mi%. not to extend to any lease to be 
made of the manor of Fifield in the county of Berks, by St. 
John’s college in Oxford, to the heirs male of Sir Thomas 
White, founder of the said college. § 5,6. 

All leases, gifts, grajits, Corporations aggregate might 

always let long leases without any confirmation; and so might 
sole corporations, with confirmation, until this act was made; 
none but bishops being restrained by the 1 Eliz. c. 19. But by 
this statute, all other corporations, sole and aggregate, are put 
under the same restraints that bishops were; and the two acts 
being of the same tenor and form, what hath been observed upon 
the former act will help towards the right understanding of 
several clauses in this act also. 

Bp any master and felUfws of any college, dean and chapter of 
any cathedral or collegiate churcfi} That is to say, by the major 
part of such body corporate: in regard whereunto, it is thus 
enacted by the 33 Hen. 8. e. 27. viz. Albeit that by the com¬ 
mon law all assents, elections, grants, and leases, had made and 
granted by the dean, warden, provost, master, president, or 
other governor of any cathedral church, hospital, college, or 
other coi*poration, with the assent of the major part of their 
chapter fellows or bi cthreii of such corporation, be as efifectual 
as,if the residue of the whole number had assented; yet never¬ 
theless divers founders of such corporations have, amongst other 
their local statutes established, that if any one of such corpora- 
tiou should deny any '^uch gt'ant, that then no such lease, elec¬ 
tion, or grant should be made, and for performance of the same 
every person having powder of assent hatli been wont to be 
sworn; for remedy thereof, it is enacted, that all and every pe- • 
culiar act, order, rule and statute, made by any such founder, 
whereby the grant, lease, gift, or election of the governor or 
ruler, with the assent of the more part of such corporation, 
should be in any wise hindered by any one or more being the 
lesser number (contrary to the course of tlie common law,) 
shall be void ; and none shall be compelled to take an oath for 
the observing of any such order, rule, or statute, on pain of 
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every person giving snth' oeth to forfeit ff/., hfdf to the king,' 
ftiid helf to him that shall sue in any of the king's courts of 
record. 

But such m*^or part are to attend in person^ and to be pre- 
i^t together at the executing of such act: thus in die case of 
77ie deafi and cJuxpter of Femes in Ireland, which was concern¬ 
ing the confirmation of a lease made by the bishop; it Was ad¬ 
judged, that the confirmation was ill, because the dean was not 
only not present, but acted by a proctor, who was a strainer to 
the chapter, and not of the body. Agjeeable to which are the 
roles of the civil law, that he shall make no deputation in such 
a case but to one of the chapter only. 

And in the «ame case it was said further, upon the authority 
of the year books, that neither would this, nor any other act 
that had charged the revenues of the church, have been good, 
though the dean had done it by one of the chapter as his com¬ 
missary ; for (as is there alleged) though the dean may have his 
president or commissary to execute his spiritual jurisdiction, yet 
such commissary cannot charge the possessions of the church. 
And therefore, besides the authority of the president, sub-dean, 
or the like, for the exercise of the decanal office; a distinct 
proxy to one or more members of the chapter, who may repre¬ 
sent him in the passing of grants, confirmations, and other 
chapter acts, is necessary to make them good and valid in law. 

And their assent must be given by each member singly; and 
not in h confused and uncertain manner; and this must be 
when they are capitularly assembled in one certain place; and 
not a consent given^ by the members, in several places, and at 
several times. Which was the case of the last cited act of the 
dean and chapter of Femes. The chapter consisted of ten per¬ 
sons, and only three were present (together with the dean's 
proctor,) when the chapter seal was fixed to the confirmation ; 
afterwards three others of the prebendaries subscribed it: and 
this was adjudged ill, as being the act of particular persons only, 
and not of the corporation, by reasom they were not assemUed 
in one place, and in a capitular manner, that is, the act was not 
done simul et semely at the same time and place, as the law 
requires. • 

But it was there agreed and acknowledged, tliat in case the 
dean and chapter be capitularly assembled in any place, their 
acts shall be good, though such assembly is not held in the chap¬ 
ter-home : and the act of the dean and major part of the chapter, 
so assembled, is properly the act of the corporation, although 
the rest do not agree, or be absent through their own default. 
Gihs. 744. Dav. 42. • 

Master and fellcms of any coUegel^ This includes all colleges, 
by what name soever incorporated, and of what nature soever 
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tbiefoundations be^ eoclesiasticai, temporal) or mixed: 

tute being construed most largely and beneficially, against, long 

and unreasonable leases* 11 Co. 76. 

\ \J0ka7i aiuL chapter of any cathedral or collegiate chm'cK\ For 
the same reason, though it is said dean and cha})ter, it. extendeth 
to chapters where there are no deans. Gihs^ 736. (s) 

Master or guardian of any hospital\ In like manner, this 
shall extend to all manner of hospitals, be the hospital incorpo 
rated by any otlier name; or be it a sole corporation, or cor¬ 
poration aggregate. 11 Co. 76. ^ 

Or any other having dny spiritual or ecclesiastical living'} That 
this is a general law, as it concerns all the clergy, hath been 
often declared and adjudged, though at first nvuch doubted. 
But it was always agreed, notwithstanding this general clause, 
that bishops were not included ; because the statute begins with 
an order inferior to them. Gibs. 772. (/) 

Of any houses} But by the Eliz. c. 11. §17. This shall 
not extend to any grant, assurance, or lease of any houses be¬ 
longing to any persons or bodies politic or corporate aforesaid, 
nor to any grounds to such houses appertaining, which houses 
be situate in any city, borough, town cor})orate, or market town, 
or the suburbs of any of them; but that all such houses and 
grounds may be granted, demised, and assured, as by the laws 
of this realm, an<l the several statutes of the said colleges, cathe¬ 
dral churches, and hospitals, they lawfully might have been- 
before the making of the statute of the 13 Eliz.^ or lawfully 
might be if the said statute were not; so always that such house 
be not the capital or dwelling house used for the habitation of 
the persons abovesaid, nor have ground to the same belonging 
above the quantity of ten acres. Provided, that no lease of any 
such houses shall be permitted to be made by force of this act 
in reversion, nor without reserving the accustomed yearly rent at 
f 388 3 least, nor without charging the lessee with the reparation, 
nor for longer term tlian forty years at the most; nor any houses 
shall be permitted kj bq. aliened, unless that in recompense 
thereof there shall he good, lawful, and sufficient assurance 
made in fee simple absolutely to such collies, houses, bodies 
pplitic or corporate, iuid their successors, of lands of as good 
value, and of as great yearly value at the least, as so shall be 
aliened; any statute to the contrajry notwithstanding. § 17.19. 

But ^is statute also, referring only to such persmis or bodies • 
corporate as were specified in the statute of the 13 Eliz. doth not. 
extend unto bishops, but the 1 Eliz, remaineth as it did; and 


T 
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(O \JIollandHs case,] ^ 76. 1 Mod^ 205. 



bi^om havfirno power to let- Ikhis^v theiri ecciording 

W-the said statHte of the**l Miz,, rtor may they exchange, 
for any recompence or consideration. But although the bishops 
are not inchided, yet this is a general law, as extending to dl 
the other clergy. Gibs. 738. 

And by the express words of the act, no lease of any such 
houses shall be mode in reversion : for which reason, when ’ the 
dean and chapter of St. Paul’s made a lease of a house for forty 
years, which house was then in lease for ten years to come, to a 
stranger; it was adjudged, without argument, not to be a good 
lease, because in reversion: but otherwise, if both leases had 
been to the same person ; because the acceptance of the second 
lease by the*r lessee would have made the first lease void. 
Gibs. 739. (2) 

O/ber than for the term of one and tmenty years or three lives'^ 
Althoijgl) ecclesiastical corporations aggregate are not within 
the statute of the 32 Hen. 8. yet is that statute (as hath been 
said) a pattern for leases by them made, in many things which 
are not here specified. And as to leases made by sole corpoi'cu^ 
tions, according to this statute, they are not good without con¬ 
firmation, unless they be also made according to the limitatioiLS 
of the said statute of the 32 He7i. 8. Gibs. 736. (3) 

Shall be utterly void and of none cf/ecQ If a corporation 
aggregate makes a lease not warranted by this statute, such 
lease is vokl against themselves; but nevertheless if a sole cor¬ 
poration niaketh such lease, it shall bind himself, though it be 
void against his successor. Gibs. 737. (4-) 


(2) Hunt V. Singleton, Cro.Eliz. .564?. O. Btidgm. Eep. 131. S.P. 
The first point held in Lyn v. IVyn, (cited as Wyn v. Wild, Ventr, 246.^) 
Sir O. Bridgmans Rep. 123., is similar,except that in that case there 
was a reversion in another lessee, and not in the dean and chapter 
only, as in Hunt v. Singleton. So that the lease by the dean and 
chapter could not take effect as a present lease; and the court held, 
that it was not warranted as a concurrent lease by 14 Eliz. c. 11. §7., 
and was therefore voidable by 18 Eliz. c. 7. §2. denying (p. 141.) 
Tomsoit v. Trqford, Poph. 9. Carter's Rep. 9. I'Ventris, 246. See 
in general, as to the construction of leases by deans and chapters, 
Lyn V. Wyn, ubi supra. 

(3) Whereupon the accustomed yearly rent, or more shall be reserved^ 
Under these words a demise to be valid must be of lands demised 
before. Bishop of Hereford v. Scory, Cro. Eliz. 874. confirmed by 
C. P. in Doe dem. 2'ennyso?i v. Lord Yarborough. I Bingh. Rep. 24. 

(4) Per Hale, C. B. in Morice v. Antrobus, Hardres, 326. Co. Lit. 
45. a. S. P. in Lyn v. Wyn, O.Bridg. Rep. 146. Hunt v. Sin^ton, 
Cro. Eliz. 564. cited 3 Rep. 60. But its being void against the succes¬ 
sor is not simpliciter but secundum quid; if they will avoid it, not 
otherwise; and acceptance of rent by a new dean and the chapter. 



Divers of the said eededmtical and ^irittud^-persons und 
^hersl Which i^rds of the'statute of the IBEliz, c, 11., re» 
C 389 ] ferring also to the same persons or bodies corporate which 
were particularly enumerate in the said statute of the 13 Eliz, 
c. 10., it is plain, that this statute likewise cxtendeth not to 
bishops, but they still remmn, as they stood at first, upon the 
statute of the 1 Eliz. c. 19. Therefore, if a bishop makes a 
lease for twenty-one years, and more than three of those years 
are unexpired, (for the number^of years to come in such case is 
not material, this statute of the 1'8 Eliz. not extending to bishops), 
yet this concurrent leash is good; but then it must be confirmed 
ny the dean and chapter, because it is not warranted by the 
statute of the 32 Hen. 8. Also deans (in their ^ole capacity), 
prebendaries, heads of colleges, masters of hospitals, and me 
like, may make concurrent leases as bishops may, with confirm¬ 
ation ; but they must by this statute be within three years of 
the determination of the former term, by expiration, surrender, 
or otherwise; so that in this point the bishop hath the ad¬ 
vantage. Wood. b. 2. c. 3. Degg.p. 1. c. 10. 

But in all cases where concurrent leases are made, the new 
lease, although it may be made a die cotifectionis, is not to take 
effect in interest till the old lease be expired, surrendered, or 
ended; tliat is, the new lessee cannot enjoy the land till such 
time; for the new lease doth commence presently by estoppel 
only, not in interest; yet it seems, that the rent is due from the 
first commencement of the lease, so that the bishop or other 
being lessor is entitled to two rents, and may bring an action of 
debt to recover the rent reserved upon the second lease, during 
the continuance of the former; for the rent must be reserved and 
made payable during the term, and not from the determination 
of the former lease, else such concurrent leases will be void, as 
contrary to the statute. Wats. c. 42. (u) 

But where the second lease is made to the same person to 
whom the former lease was made, and not to a stranger; it 
scemeth, that the former lease is wholly vacated by the same 
C 390 3 person accepting the concurrent lease. Wats. c. 44. Cro. Eliz. 
564. Gibs. 739. A Eep. 11.5. 

may make it a good lease during the time of that succeeding dean. 
Lynv.Wy^ii O. iBridg. 148—ISO. 

(a) That concurrent leases are good mder the proviso of a private* 
settlement ** to lease only for twenty-one years,” as well as in the case 
stated by the author, and that they were valid under the 13 Eliz. till 
restrained by the 18 Eliz., see Read v. Nash, 1 Leon. 148., and Foxv. 
Collyer, 1 Anders. 65. cited and argued in 2Doug. Rep. 573. Edw. 3. 
Goodtitle y. Funacan, [and Lyn v. Wyn, O. Bridg. Rep. 125.3 
reason being that the Inheritance is not charged upon the whole with 
more than twenty-one years. 



n 

By 39^BL i*/0 Geo,$, c. 41. Wiiere lit>iiaiirti, castles, 
manors, messaages,, lands, -tyt^es, tenemeDte, or other jiere> 
ditaments, being pared of the possessions o( any archbishop, 
bishop, master, and fellows, dean and chapter, master or guardian 
of any hospital, or any other person or persons, or body or 
bodies politic or corporate, having any spiritual or ecclesiastical 
living or promotion, and having been anciently or accustomably 
demised by one lease under one rent, or divers rents issuing out 
of the whole, now are or shall hereafter be 'demised by several 
leases, to one or several persons under an apportioned or several 
rents, or where a part only of such hondurs, manors, messuages, 
lands, tithes, tenements, or other hereditaments, as last men¬ 
tioned, are of shall be demised by a separate lease or leases, 
under a less rent or less rents than was or were accustomably 
reserved f<>r the whole by such former lease, and the residue 
thereof is or shall be retained in the possession or occupation of 
the lessor or lessors, the several and distinct rents reserved on 
the separate demises of the several specific parts thereof, com- 
priised in and demised by such sever^ leases, shall be deemed 
and taken to be the ancient dnd accustomed rents for such spe¬ 
cific parts respectively. § 1. 

But where the whole of any such honours, castles, manors, 
messuages, lands, tithes, tenements, or other hereditaments, 
accustomably demised by one lease, shall be demised in parts by 
several leases atler the passing of this act, the aggregiite amount 
of the several rents which shall be reserved by such separate 
leases, shall be not less than the old accustomed rent or rents 
theretofore reserved by such entire lease; and where a part only 
shall be so demised by any such separate lease, and the residue 
shall be retained in the possession of the lessor or lessors, the 
rent or rents to be reserved by such separate lease or leases, 
shall not be less, in proportion to the fine or fines to be received 
on granting such lease or leases, than the rent or rents ac¬ 
customed to be reserved for the whole of the said premises, was 
in proportion to the fine received qn granting the last entire 
lease. §8. 

Provided, that no greater proportion of the accustomed rent 
be reserved by any separate lease, hereby confirmed or allowed 
to be granted, than the part of the premises thereby severally 
demised will reasonably bear and afford a competent security 
for. $ 4, 

Provided also, that where any specific thing, incapable of di¬ 
vision or apportionment, shall have been reserved or made pay¬ 
able to the lessor or lessors, hts or their heirs or successors, the 
same may be wholly reserv^ and made payable out of a compe- 
part of such lands or tenements demised by any such several 
lease as aforesaid. $ S. 



Bonds and 
judgments 
to defraud 
the said 
itatutes. 


But uothit^ hereiu cootiwne^ sha|l.uxjti^ to 
firm lease whe^^n up ani}^ reut is or shall*bp ^ 

the lesspr or lessors,''his or their successors or assies ; or 
thorise the reservation of any rent on my such lease ma^e'hsy 
any master, See. of any colle^ in the universities, &c., in any other 
manner than is required by IBJElfz. § 6, 7. 

Where any suen accustomably entire leases as aforesaid sfiaU 
have usually contained covenants on the , part of the lessee or 
lessees for toe payment or delivery, or shall have in any other 
manner subjected or charged such lessee or lessees to or with the 
payment or delivery of &ny sum or sums of money, stipend, aug¬ 
mentation, or other thing, to or for the use of any vicar, curate, 
schoolmaster, or other person or persons, other than and besides 
the lessor or lessors, and his or their heirs or successors, all or any 
such leases as shall hereafter be granted of the same lauds, or 
tenements in severalty as aforesaid, shall and may lawfully pro¬ 
vide for the future payment and delivery of such sum or sums of 
money, stipends, augmentations, or other things, by and out of 
any pait or parts of the lands or tenements accustomably charged 
therewith, not being of less annual value than three times the 
amount of the payment so to be charged thereon, exclusive of 
the proportion of rent or other aimuui payments to be reserved 
to the lessor or lessors. § 8. 

5. By the c. 11. Whereas sundry persons have de¬ 

frauded tlie true meaning of the ciforesaid statute of the 13 EUz. 
c. 20., by bonds and covenants of suffering other persons to enjoy 
ecclesiastical livings, for that such bonds and covenants are not 
in law taken to be leases, although indeed they amount to as 
much; tt is enacted, that all bonds, contracts, promises, and co¬ 
venants, for suffering any person to enjoy any oenelice or eccle-. 
siastical promotion with cure to take any protits or fruits thereofi 
ot|ier than such bonds and covenants as shall be made for assqr- 
an’ce of any lease hei ctofpre made, shall be to all intents and pur^ 
poses adjudged of such force and validity, and not otherwise, as 
leases by the same personas made of such benetices, and ecclesi¬ 
astical promotions with cure. § 1 5. 

And by the c. 9. Alt Judgments to be had for the 

intent to have of enjoy any lease contrary to tl|e^ statute of 
the 13 Eliz. c, 20.-, or any other statute explaining ly altering 
the i^me, shall be deemed void in such sort as bonds an^ 
covenants are appointed to be void, which are made for , • 
purpose. § 8. k 

Upon which two statutes the rulPNs this: Where leases are 
ftiade void by the 13 Eliz, c. 20., there all bonds, covenants, eoid 
judgments for the enjoying such leases, are made void by.th^. 
statutes; but tf the leases be void at the common law, as%^; 
death, resignation, or deprivation, and not by the statute 



stititilSie^ ere not itirae vbKl $1^ ^tute^ (v) 

“'^iWliere the eovenant was, that the lessee sliould enj^y a rec» 
HbtyByr three years, Without expulsion, or any thm^ done or to 
de'dohe by the lessor; ivhich lessW omits to read the articles,^ 
an^ so is ipso facto deprived, and the lease void; in such case^ 
the obligation is not forfeited, because this happeneth not by any 
det of the lessor, but by non feasance^ and so pot within the co¬ 
venant i but otherwise it would have been, if the lessor' had 
covenanted, not to omit the doing of anyathing. Gihs. 740. («j) 

And hy the 18 Waz. <*. 11. it is enacted, that every bond and 
covenant for renewing or making of any lease or leases contrary 
to the true intent of the said act of the c. 11., or of the 

act of the 13 Eliz. c. 10., shall be utterly void. § 3. 

ST. 14 Jhc. Rudge and Ttiomas. A parson covenanted with 
another, that he should have his tithes for thirteen years: after¬ 
wards he resigned, and another parson was inducted; the lessee 
brought an action of covenant against the lessor, and the defend¬ 
ant pleaded this statute of the. 18 Eliz. <r. 11. in bar. But Coke, 
Doderid^e, and Haughton agreed, that the covenant was not 
made void by this statute ; which was only intended to void bonds 
arid covenants contrary to the statute of 13 Eliz., but doth not 
extend to bonds and covenants made for the enjoyment of leases 
which become void by the common law, as leases do by resign¬ 
ation, or the like. 3 Brdst. 202. Gibs. 737. 

But when a dean and canons made bonds among themselves, 
to ascertain to each other the benefit of particular leases, and the 
whole body engaged, under such and such forfeitures, to make 
the leases respectively as there should be occasion; such bonds 
were declared to be void by this statute. And so it was, where 
the dean and chapter obliged themselves to make to one a lease 
of lands which were then m lease to another for fifteen years 1lo 
come; the covenant was declared void upon this statute. Gibs. 
738. {x) 

6. For the better maintenance of Idhrning, and the relief of 
scholars in the universities of Cambridge and 0:^9rd, and the coh 
leges of Winchester and Eton; no master, provolc, president, war¬ 
den, dean, gdVerhor, rector, or chief ruler of any college, cathei 
dral churt^ hall, or house of learning, in any of the universities 
aforesaid, hor knv pro\ost, warden, or other head officer of the 
said colleges of Winchester or Eton, nor the corporation of any 


(p) Rudge V. Thomas. (w) 4 Leon. 38. ** 

(*) f^indsor (L)ean 4rc.) v. Penviui] MorOt 789. But this statute 
does not avoid bonds and covenants touching leases of houses in 
cities^ boroughs, corporations, or markets, according to'ihe st. I4f £liz. 
e.‘n. §17. Vid. sup. Gib. Cod. 133. Hob.2G9. 
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of the same, by what title, style, or name soever they %bftll 
be called, shall make aby lease for life or' lives or years df any 
farm, or any their lands, tenements, or other hereditaments, to 
the which any tithes, arable land, meadow, or pasture doth or shall 
appertain; except that one third part at the least of the old rent) 
be reserved and paid in corn, for the said colleges, cathedrtd 
church, halls, and houses; that is to say, in good wheat alter 
6s, 8d. a quarter or under, and good malt of 5s. the quarter or 
under, to be delivered yearly upon the days prefixed, at the said 
colleges, cathedral chprch, halls and houses; and for ddault 
thereof^ to pay tO the said colleges, cathedral church, halls, or 
[ 892 3 houses, in ready money, at the election of the said lessees, their 
executors, administrators, and assigns, after the mte of the best 
wheat and malt in the market of Cambridge, for the rents that are 
^ to be paid to the use of the house or houses there; and in the 

market of Oxford, for the rents that are to be paid to the use of 
the house or houses there; and in the market at Winchester, 
for the rents that are to be paid to the use of the house or 
houses there; and in the inarkpt at Windsor, for the rents 
that are to be paid to the use of the house or houses at 
Eton,—is or shall be sold at the next market day before the said 
rent shall be due, without fraud : and all leases otherwise to be 
made, and all collateral bonds or assurance to the contrary, by 
any of the said corporations, shall be void in law: The same 
wheat, malt, or money coming of the same, to be expended to 
the use of the relief of the commons and diet of the said colleges, 
cathedral church,halls, and houses only, and by no fraud or colour 
let or sold away from the profit of the said colleges, cathedral 
church, halls, and houses, and the fellows and scholars in the same^ 
and the use aforesaid; upon pain of deprivation of the govenior 
and chief rulers of the said colleges, cathedral church, halls, and 
houses, and all other thereunto consenting. 18 Kliz. c. 6. § T. 

But this shall not extend to any lease to be made by the pre»* 
sident and scholars of St. John Baptist’s college in Oxford, t6 
any heir male of Sir Thofnas White, late knight and alderman of 
London, foundcc.of the said college; which lease shall be made* 
according to the meat ing of the foundation and statutes of the said 
college, of the manor of Fifield, and no other hereditaments, f 3» 

For the better mabitenance of learnings ^-r.] Dr* Kennet says, 
the memory of Sir Thomas l^ith is highly to be honoured for 
promutihg this act, which provideth that a third part of the rehf 
be reserved in corn, payable either in kind or money, after the 
s./ate of the best prices in the market. For if a certain rate thereof 
had b6en fixed in money instead of corn, it would havO, been 
highly pr^udicial to the colleges, the value of money abadog, as 
the value of land and of the pr^uce thereof advanceth. Tins wor¬ 
thy knight is said to have been engaged in this serviee, by-the 







advice of Mr. Henry Robinson, soon after provost of Queen’s 
jEoUege in Oxford, and from that station advanced to the see of 
Carlisle. Ken. Par. ArUiq. 605. (5) 

To the which any tithes, arable land, meadcm, or pasture doth or 
shall appertain'] T. 26 Eliz. Hayes and HoUingbridge. The 
question was, whether this should he intended of tithes of corn 
only, or also of tithes of money, or the like, as iii London, where C ^93 ]] 
money is paid as the tithe of houses; and it was adjudged by 
Manwood chief baron, in the absence of Shute', that it is to be 
intended of titlie corn. For the paiiiame^nt never meant, to cause 
those farmers to pay corn, but where they hadr corn or land that 
beareth an annual crop, as arable, meadow, or pasture; and not 
of wood, heathy marsh, or the like. But afterwards a writ of error 


was brought. Serv. 68. Gibs. 74-2. 

7. That the livings appointed ioi ecclesiastical ministers may H®*' 
not by corrupt and indirect dealings be transferred to other 
uses (6), no lease to be made of any benefice or ecclesiastical with cure 


promotion with cure, or any part thereof^ and, not being impro»- became 
printed, shall endure any longer than while the lessor shall l^ or- 
dinarily resident, and serving the cure of such benefice, without dcnce, 


absence above Jburscore days in any one year; but every sooh lease, [i>cfore the 
immediately upon stick absence, shall cease and be void; and the 
incumbent so offending shall for the same lose one year's profit of 
his said benefice, to be distributed by the ordinary among the «-84. § lo., 
poor of the parish. IB Eliz. c. 20. § 1. And after complaint g 
made to the ordinaiy, and sentence given upon such offence {1)i he c.m. § V* 
shall, within two months after such sentence given, and request s** in/ra, 
to him made by the churchwardens of the said parish or one of . 
them, grant the sequestration of the profits of such benefice, to 


(5) . Thus, though the rent so reserved in corn was at first but one 
third of the old rent, or half of what was still reserved in money; 
yet now the proportion is nearly inverted, and the money arising 
from corn rents is, communi&us annis, almost double to the rents re< 
served in money. 2 Bl. C. 322.; which Mr. Christian exemplifies as 
follows: The price of a quarter of wheat being at present (1809) 
near 50s, and tlie college reserving a quarter of wheat, or its value, 
for every 135. 4rf. which they are paid in money, it follows that thf 
corn-rent will be in proportion to the money>rent nearly as four to 
one. Whero both rents united do not amount to the present value, 
colleges, in order to obtain the full value of the terra, take a fine, on 
the renewal of their leases. 

(6) The reason of making this act was, that in former times the 
patron sometimes presented a needy incumbent, who, being content 
to take the living on any terms, agreed to grant leases in favour of th^ 
patron himself. Per lord Kenyon, 8 TV B.415. 

C7) As to plea where rector and lessee join, see Atkinson andProdgers 
V. P&isty, J^ttb. 211, For by this act, non-residence before senienee 
cibly forfbked the lease and rent, and not the tithes. ■ 

r r 2 



siM^ Inhabitant or inhabitants within the parish where such belief: 
fioe shall be, as to him shall seem meet: and upon de&ult thereitf 
by the ortlinary, it shall be lawful to every parishioner to retain 
his tithes, and likewise for the churchwardens to enter and take 
the profits of the glebe lands, and all other rents and duties of 
every such benefice, to be employed to the use of the poor as 
aforesaid, until such time as sequestration shall be commit^ 
ted by the ordinary; and then ns well the churchwardens as 
parishioners to yield account thereof, and to make payment to 
him or them to whom such sequestration shall be committed; 
and such sequestrator snail justly and truly employ and bestow 
the said profits, or the value thereof^ to such uses as by the said 
statute of the 13 JEl/z. c. 20. is limited ; on pain of forfeiting double 
value of such withholden profits, to be recovered in the ecclesi¬ 
astical court by the poor of the said parish. 18 JE/iz. c. 11. § 7. 

C 394< ] Provided that every parson by the laws of this realm allowed 
to have two benefices, mq^ demise the one of them, upon which he 
shall not then be most ordinarily resident, to his curate only, that 
shall there serve the cure for him but such lease shall endure no 
longer than during such curatds residence, without absence above 
forty days in one year. 13 Eliz. c. 20. $ 2. 

This statute, however, only reaching actual leases, it was 
evaded by resorting to other contracts; wherefore the 14 Eliz, 
c. 11. reciting, “that sundry evil-disposed persons have de- 
“ frauded the true meaning of that statute by bonds and'eo- 
“ venants of suffering other persons to enjoy ecclesiastical liv- 
“ ings, and the fruits thereof, for that such bonds and covenants 
** are not in law taken to be leases, although indeed they amount 
“ to as much,” enacts, that all bonds, contracts, promises, and 
covenants hereafter to be made, for suffering or permitting any 
person to enjoy any benefice or ecclesiastical promotion with cure, 
or to take profits or fruits thereof, other than such bonds and 
covenants as shall be made for assurance of any lease heretofore 
made, sliall be to all intents and pin*poses adjudged of such force 
and validity, and not otherwise, as leases by the same persons 
made of such benefices and ecclesiastical promotions with cure. 

§ 1.5. 

* And all leases, bonds, promises, and covenants of and concern¬ 
ing benefices and ecclesiastical livings with cure, to be made by 
any curate, shall be of no other nor belter force, validity, or con¬ 
tinuance', than if the same had been made by the beneficed per-' 
soli himself that demised or shall demise the same to any such 
^urate. 14 Eliz. c. 11. $ 16. 

*rhat the livings appointed, ^c."] Tliis statute was intended to 
prevent corrupt bargains between patron and clerk; it being, at 
that time a practice for patrons to get some unworthy clecgymai^ 
to take institution to their vacant benefices, upon condition of 
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having leases of those benefices made to themselves at very low 
rates; by which means these patrons secured the mam of the bo* 
nefices to themselves, and got them served at any rate by stipend-* 
iary curates, while the incumbents were non-resident and making 
their fortunes elsewhere: so that the statute was not primarily 
designed against non-residence, but against such non-residents 
as by corrupt bargains and leases made themselves tools to dis¬ 
honourable patrons ; and he only offends against this statute who 
is non-resident, and yet at the same time leoseth out his benefice. 
Johns. 131. 

^all be ordinarily resident"] If the ;/^arson> be absent eighty 
days in a year, although it be at several times, to wit, ten days at 
one time, and twenty days at anotiier time, until eighty days; 
this is non-residence of eighty days within the statute. Gibs. 
739. {y) 

Shall be ordinarily resident and serving the cure] If an incum¬ 
bent having a house fit for his habitation, liveth in a neighbour¬ 
ing parish, but cometh on all occasions to his parish church, to 
serve the cure in person i this, however it be ndn-rcsidence within 
the statute of the 21 Hen. 8. *c. 13., yet it is not such an absence 
as will avoid a lease within this statute. Gibs. 739. {z) 

Without absence above fourscore days in any one year] If an 
incumbent is absent eighty days, and cometh again in the night 
of tlie eightieth day, he is no offender within this statute j for the 
statute says, without absence ab&oe fourscore days. Gibs. 739. (a) 
Every such lease immediately upon such absence shall cease and 
be. void] (8) So that the lease is not void ab initio^ but only from 
the time of such absence; which appears also from the preceding 
negative words, that the lease shall endure no longer; for that 
implies that it shall endure so long. And, therefore, tliough the 

(y) iVoy, 116. (s) 1 Bulst. Ill, 

(fl) \_Gosnall v. Kindlemarshf] Cro. FAiz. 88. 

(S) And that absolutely; so that even a stranger might take advan¬ 
tage thereof, to defend in an ejeclmcut brought by the lessee. Doe d. 
Crisp v. Barber 1 2 T. 12.749. Doe d. Rogers v. Mears, Coiop. 129. Lqfftt 
602. S. C. It was, however, decided, in Graham v. Peat, J East, 244'., 
that though the lease be void under this act, the lessee may, on his mere 
possession, have trespass against a wrongdoer. The above rule as lo 
^ctment, was, however, carried still further in Froomorton d. Fleming 
y.,Scott, 2 East, /2e!p. 467., where it was held, that the rector himself 
might, under such circumstances, recover in that action against his 
lessee. But queere \0East, 352. {b), and in Atkinson v. Folkes, 1 Anstr. 
Rep. 67., where a rector having come to a written agreement 
with his parishioners for tithes, and having received the compositiofe 
for some time, absented himself for more than the eighty days in one 
year, and gave his parishioners notice to pay their tithes in kind, the 
court of exchequer would not. suffer him to set up his own non-rcsi- 
donce to avoid his agreement,, and dismissed his bill with costs. 
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lease and covenants become void by the absence of eighty days, yet 
ftwr any covenant broken before the end of the eighty days, an ac* 
tion of covenant will lie for the lessor or lessee. Gibs. 739. (ft) 

And ike incumbent so offending This shews, that it is not all 
absence whatsoever, that brings an incnmbent under the pemd» 
ties of this aCt; but such absence only as is voluntary, and by 
consequence an (ffence in the absentee; from which it follows, 
that if a parson be absent, and did not serve the cure, involunta* 
rily, by reason of sickness, suspension, inhibition, ejectment, or 
other coercion or restraint; he is not absent within this statute. 
Much less can tho absehce of eighty days after death avoid any 
lease according to this statute; the plain drift of which was, to 
oblige incumbents to residence while they lived, and not to punish 
them for non-residence after they were dead. 

As to this last point, it had been debated in the reign of queen 
Elizabeth, and ruled by the opinions of three judges against one, 
that leases were void by tlie statute, eighty days after the death 
of the incumbent (r); the consequence of which would be, that 
parsons could make no manner of leases to bind their successors, 
longer than for eighty days after tlieir death. 

But in the 25 Car. 2. (d) this matter coming under debate 
again, it was solemnly adjudged, contrary to the foregoing case, 
that such non-residence is not made by death as can avoid a 
lease; and the consequence of that judgment is, 1. That parsons 
and vicars (observing the directions of the statute of the 32 Hen. 8.j 
which is the great rule to all the other statutes,) may make leases 
for twenty-one years or three lives, of lands accustomably letten, 
and the like; which leases shall bind the successors, with con- 
ftrmation, but not without; inasmuch as they are specially ex- 
C 396 3 cepted out of the enabling statute of the 32 ii/ew. 8., and the statute 
of the 13 £liz. c. 10. is wholly disabling. 2. That such leases 
of parsons and vicars as are not confirmed, though they do be¬ 
come void by their <leaths, yet the voidance is according to the 
common law, and not according to this statute. 

Concerning which leases of parsons and vicars (viz. those that 
are not confirmed by patron and ordinary, and by consequence 
hold not beyond the life or incumbency of the lessor) the rule is 
this: that if they be lor a terra of years absolutely, without say- 
ing i/tbe parson shall so long live, and the pai'son dies, or resigns, or 
is deprived before the term expires; the lessee may recover damages 
in an action of covenant against the executors of the parson, for not* 
enjoying his term. But if that clause be added, such action shall 
He only upon resignation, or other voluntary avoiding of the lease; 


(A) Cro. Eliz. 78. 245. 

(c). MoU v. Halest Cro. Eliz. 123. Moor, 270. 
{d) Bayly v. Monday, 2 Lev. 61. 




9igainst this actitiu he is also safe}^ tjbiciiugh he resign». or be 
n<m-re£iident) or the lik^ if he add, shall so lofig continutspar¬ 

son, Gibs. 739, 740. 

Littleton saith, if the parson of a church do charge the glebe 
land of his church by jbis deed; and after, the patron and ordinary 
confirm the same grant: then such grant shall stand in its force 
according to the purport thereof. But in this case it behpveth,. 
tliat the jiatron hath a fee simjjle in the advowson; for if he hath 
but an estate for life or in tail in the advowson, then the grant 
shall not stand, but during his life, and the life of the parson which 
granted the same. Litt. § 528, » , 

Upon whicli there are divers things to be noted: — 

(1) The confirmation of the grant; w'hich indeed is but a mere 
assent by deed to the grant. And therefore it is holden, that if 
there be parson, patron, and ordinary, and the patron and ordi¬ 
nary give licence by deed to the parson, to grant a rent-charge 
out of the glebe, and the parson granteth the rent-charge accord¬ 
ingly, this is good, and shall bind the successor ; and yet here is 
no confirmation subsequent, but a licence precedent. 

(2) The ordinary alone, without the dean and chapter, may 
agree thereunto, either by licence, precedent, or confirmation 
subsequent; for that the dean and chapter hath nothing to do 
with that which the bishop doth as ordinary in the lifetime of 
the bishop. 

(3) But if the bishop be patron, there the bishop cannot con¬ 
firm alone, but the dean and chapter must confirm also; for the 
advowson or patronage is parcel of the possession of the bishop¬ 
ric; and therefore the bishop, without the dean and chapter, can- $97 jj 
not make the grant good, but only during his own life, after the. 
decease of the incumbent, either by licence, precedent, or con¬ 
firmation subsequent. 

(4) lie that is patron must be patron in fee .simple; for if he 

be tenant in tail, or tenant for life, his confirmation or agree¬ 
ment is not good to bind any successor, but such as come into 
the church during his life. But if thq patron be tenant in tail, 
and discontinue the estate in tail, the lease shall stand good dur¬ 
ing the discontinuance; or if the estate tail be barred, it shall 
stand good for ever. 1 /?isi. 500. , 

For a confirmation being in the nature of a charge upon the 
advowson, can operate no further in order to the binding of the 
successor, than according to the degree of estate or interest which 
the patron hath who doth confirm. And therefore where a 
tenant in tail is patron, to render the confirmation valid, the issue 
ill tail must also confirm: otlierwise the presentee of .such issue 
shall hold the benefice discharged of such lease. Gibs. 745. (»?) 

i Roll. Ab. 4iSO. 
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lika mamDsiv if tWpatnRO Mrbo confirms Imith granted 
nett avoidance; the cleric of^sti^ grantee shall not be lK>tind»i 
without the ^antee^s joining in the confirmation* 74t5*{^} 

. And so, wjiere theare are co-parceners or tenants in common 
an advowson, they must all Join in the confirmation to bind, 
next incumbent} unless they have agreed before to present^ by 
turns. Gibs. 745. ' ' 

Mag demise one of them to his curatel That is, as it seemetb, 
to his curate legally licensed and^admitted by the ordinary of tlm 
place; without which he is no curate in law. Gibs. 740. 

Such lease shall,endu^ no longer than during such curatds resi’- 
dence'] So, that in this case, though the curate leases over, it 
should seem that no absence of the parson himself ,wiU void such 
lease, but the absence of the curate only. Qibs. 740. * 

The act 13 Eliz. c. 20., together with all explanations, addi¬ 
tions, and alterations thereof, made by several statutes in the 
fourteenth, eighteenth, and forty-third years of her said majesty’s 
reign, and also so much of an act made in the third year of Car. 1., 
whereby the sanie were made perpetual, was repealed by 
43 Geo. 3. c. 84. § 10. [But 43 Geo." 3. c, 84. having been.repealed 
by 57 Geo. 3. c. 99. § 1., which repeals “ so much of the 13 Eliz, 
“ c. 20., 14 Eliz. c. 11., 18 Eliz. c. 11., 43 Eliz. c. 9., and 3 Car. 1. 
“ c. 4., as relales to leases of benefees and livings, and to hugifig 
“ and selling, and residence of spiritual persons on their berwjkes ,• 
the words of repeal not being so large as those of 43 Geo. 3. c, 84., 
it seems the better opinion, that \3Eli%. c. 20. § 1, is revived as to 
so much of it as declares the “ charging a benefice with any pen- 
“ sion or profit out of the same, to be void viz. “ And all charg- 
“ ing of such benefices with cure as aforesaid, with any pension, 
or with any profit out of the same to be yielded or taken, other 
“ than rents to be reserved upon leitses hereafter to be made ac- 
cording to the meaning of the said statute of the 13 Eliz, c. 20. 
“ shall be utterly void.” ,13 Eliz. c. 20. § 1. 14 Eliz. c. 11. § 14. (9) 
While this clause has been considered by others as a provision 
merely cumulative on thc^ former part of the section respecting 
ecclesiastical leases; and that by the words “charging with 
“ pension or profit, other than rents to be reserved bn leases n^ade 
‘f, according to the act,” was contemplated the “ charging” any 


(g) \_Fl&a}den v. Oldford^ Cro. Car. 582. 

(9) 'fhough, the grant of a rent charged by a rector or Vicar 

out of his benefice is Void by this clause; yet, if m such a deed of'grant 
he also covenant nersonally to pay the said rent charge or annuity, 
and give a warrant of attorney to confess judgment as a collateral 
security for payment of the annuity, the court will not order the 
deeds to be delivered up to be cancelled. Monys v. Leake, deck. 
8 Term. Hep. 411. 
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dCher kase or mnt of eceksxnticai^propefty, ui tibti»rej«i> 
or pi^rmed by thoact: ahd that tnol« t^rds '(roretherofere 
widiitr the clause of repeal in 57 Oea>S. €*99, §1, Indeed it i$ 
farther enacted by the same act, that^all contracts or agreements 
fin^'letdng houses of residence, tc^ther with their appurtenances, 
ip any spirhiual person shall be required by toe bishc^ to 
reside, shall be void: and all persons holding possession of the 
saiPe after the day appointed for such residence, shall forfeit for 
every day the sum of forty shillings. 57 Geo. B. c. 69. § 32.] 


Itecturcr. 

1. TN Londdti and other cities there are lecturers appouited as 
assistants to the rectors of churches. They are generally 
chosen by the vestry or chief inhabitants; and are usually the 
afternoon preachers. There are also one or more lecturers in 
most cathedral churches: and many lectureships have likewise 
been founded by the donation of private persons, as lady Moyer’s 
at St. Paul’s, and many others. 

2. Aftd it seemeth generally, that the bishop’s power is only 
to judge as to the qualification and fitness of the person, and not 
as to the right of the lectureship: As in the case of The Church- 
Ardens of St. JSartholomew’Sf M. 12 JVm. One Fishbourne left 
25/, a year for the maintenance of a weekly lecturer, and ap¬ 
pointed that the lecturer should be chosen by the parishioners, 
and to preach on any day in every week as they should like best. 
The parishioners fixed on Thursday, and chose a lecturer every 
ycai": and now Mr, Turton being lecturer, and the pai'ish having 
chosen Mr. Rainer, the other would not submit to the choice, 
whereupon the churchwardens shut Turton out of the church. 
Afterwards the bishop of London determined in his favoiur, 
and granted an inhibition and monition for that purpose. But 
by Holt chief justice; a prohibition must go to*try the right: it 
is true a man cannot be a lecturer, w'ithout a licence from the 
bishop or archbishop; but their power is only ns to the qualifi¬ 
cation arid fitness of the person, and not as to the right of the 
lectureship; and the ecclesiastical court may punish the church¬ 
wardens, if they will not open the church to the person, or to 
any one acting under him, but not if they refuse to open it to any 
other. 3 Salk. 8 7. (1) 

But in case where there is no fixed lecturer, or ancient salaiy, 
but the lectureship is to be supported only by voluntary contri¬ 
butions, and there is not any custom concerning such election; 
it seemeth that the ordinary is the proper judge whetlier or no 


C 398 ] 

Lecturer. 


How ap¬ 
pointed. 


(1) 13 Easit 4?19. nolis. 



salami 


sm 
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Ueence, 
and his 
duty there- 
upon. 


any lectiirer in such place ought to be admitted; As in the c^e 
of a lecturer of St. Ann^s, Westminister, 1\ 16 Geo. S. The court 
of king’s bench, upon consideration, refused to grant a mandamus 
to the bishofi of London to grant a licence to a lecturer, who 
appeared to have no fixed salary, but to depend altogether iiponi 
voluntary contributions; and where there was no custom t and 
the rector had refused his leave to preach in the church to the 
person now applying. Str. 1192. 1 Wilson, II. (A) 

Ilex V. The Bishop of Exetei\ In this case it appeared, that 
John Dodderidge had by his will devised a rent-charge of 50/. 
per annum, payable out hf the ini})ropriate rectory of Fremingtoi^ 
for the use of a lecturer within the said parish for ever. The 
lectures had been retid in the parish church, a:r)d the annual 
stipend had been regularly paid to the several lecturers from his 
death to that of the last lecturer. The lectureship was founded 
in 1658, consequently there could be no immemorial usage; 
and as the episcopal constitution was at that time suspended, 
there could be no assent of the bishop, rector, and vicar to the- 
endowment, llie court of K. B. therefore refused a mandamus 
to the bishop to license a lecturer without the consent of the 
vicar. 2 East's JRep. 462. 

S. By Qin. 36. No person shall be received into the ministry, 
nor admitted to any ecclesiastical living, nor suffered to preach, 
to catechize, or to be lecturer or reader of divinity in either imi- 
versity, or in any cathedral or collegiate church, city, or market 
town, parish church, chapel, or any other place within this realm; 
except he be licensed either by the archbrshop or by the bishop 
of the diocese where he is to be placed, under their hands and 
seals, or by one of the two universities, under their seal likewise; 
and except he shall first subscribe to the three articles concerning 
the king’s supremacy, the book of common prayer, and the 
thirty-nine articles: and if any bishop shall license any person 


(h) This doctrine has been recognized in the following cases! 
Rex V. 7'he Bishop of LondtMt 1 Term, Rep. 331., relative to St. Luke, 
Chelsea; and Rex v. Field, rector, and others, 4 Term Rep. 125. For 
per lord Manfteld Ch. .T, in the former case: No person can use 
the pi'lpit of another unless he consents. But if there has been an 
immenriortal usage, the law supposes a good foundation for it; and if 
the lectureship be endowed, that affords a strong argument to support 
the custom* And per lord Kenyon Ch. J. in the latter case : The < 
right of the lecturer, in such case, partially supersedes the right of 
the rector. [No person ctm be a lecturer, endowed or unendowed, 
without the rector’s consent, unless there be an immemorial curtrai 
to elect without it-; and this supposes a consideration to the rector. 
The point of endowment seems only material as furnishing an argumimt 
in support of the custom, by shewing it had a legal commencemmit. 
Clinton v, Hatchard, 1 Add. Rep. 96.] 
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wiUiout such subscription, he shall be suspendi^ from giving 
licences to preach for the space of twelve tnopths. 

By Can. 37* None licensed as is'aforesaid to preach, read, 
lecture, or catechize, coining to reside .in. any diocese, shall be 
permitted there to preacli, read, lecture^ catechize, or minister 
the sacraments, or to execute iuiy other ecclesiastical function (by 
what authority soever he be thereunto admitted); unless he first 
consent and subscribe to the three articles before mentioned, in 
the presence of the bishop of the diocese wherein he is to exercise 
such function. 

^ By statute 13 & 14 C. 2. r. 4. [The last act of miiformity.] No 
person shall be allowed or received as a lecturer, unless he be 
first approved, and thereunto licensed the archbishop of the 
province or bishop of the diocese (2), or (in case tlie see be void) 
by the guardian of the spiritualties, under his seal; and shall, in 
the presence of the said archbishop or bishop or guardian, read 
the nine and thirty articles mentioned in the statute of 13 El. c. 12. t ^ 
with declaration of his unfeigned assent to the same: and every 
person who shall be appointed or received as alecturer, to preach 
upon any <lay of the week, In any church, chapel, or place of 
public worship, the first time he preacheth (before his sermon) 
shall openly, publicly, and solemnly read the common prayers 
and service appointed to be read for that time of the day, and 
then and there publicly and openly declare his assent unto and 
approbation of the said book, aifti to the use of all the prayers, 
rites and ceremonies, forms and orders therein contained ; and 
shall upon the first lecture day of every month afterwards, so 


f2) The court will not entertain a motion for a mandamus to 
the bishop to license a lecturer appointed by the parish, upon the 
previous refusal of the bishop to do so, for uniitDess in the party 
elected; unless it be shewn that the like application had also been 
made to, and rejected by, the archbishop. The King v. London 
(Bishop), \3 Eastt Rep.^lQ. A like rule was discharged in The 
King Canterbury (Archbishop), and London (Bishop), 15 Eastt 
117., on affidavit made by the bishop that* the part}' elected had been 
admitted beforie him, with a view to his being “ approved and licensed^ 
(which are the words of the act imposing that function on the archbishop 
or bishop, before any lecturer may lawfully preach); that he had made 
diligent inquiry concerning his conduct and ministry; and being con- 
vinced from such inquiry that he teas not a jit person to be allowed to 
lecture, he had conscientiously determined, after having heard him, 
idiat he could not approve or license him thereunto. . And the rule which 
included the archbishop as well as bishop in the alternative, was also 
discharged as against the former (against whom it was not pressed): 
though it was considered to be equmly open to the party to make a 
substantive application against the archbishop, ifhe declined to inquiiA 
as to his fitness, with A view to approve or disapprove of hml,^as a 
fit person to be licensed. 



4te» lUetncm' 

long as be'continues lecturer or preacher there, at the place ap* 
pointed for his said lecture or sermon^ before liis said lecture or 
sermon, openly, publicly, anjd solemnly read the common prayers 
and service for that time of the day, and after such reading thereof 
shall openly and publk;ly, before die congregation there assembled 
declare hig. unfeigned assent unto the said book according to the 
form aforesaid; and every such person who shall neglect or 
refuse to do the same, shall from thenceforth be disabled to 
preach the said or any other lepture or sermon, in the said or 
any other church, chapel, or place of public worship, until he 
shall openly, publicly dud solemnly read the common prayers 
and service appointed by the said book, and conform in all points 
to the things therein prescribed, according to the purport and 
true intent of this act. § 19. 

Provided, that if the said lecture be to be read in any cathedral 
or collegiate church or chapel, it shall be sufficient for the said 
’ lecturer openly at the time aforesaid to declare his assent and 
consent to all things contained in the said book, according to the 
fonn aforesaid. §*20.(1) 

And if any person who is by this act disabled [or prohibited, 
15 C. 2. c. 6. § 7.] to preach any lecture or sermon, shall during 
the time tliat he shall continue so disabled (or prohibited), preach 
any sermon or lecture, he shall suffer three months’ imprison¬ 
ment in the common gaol; and any two justices of the peace of 
any county within this realm, and the mayor or other chief ma¬ 
gistrate of any city or town corporate within the same, upon 
certificate from the ordinary made to him or them of the offence 
committed, shall and are hereby required to commit the person 
so offending to the gaol of the same county, city, or town cor¬ 
porate. §21. 

Provided, that at all times when any sermon or lecture is to 
[ 401 ] be preached, the common prayers and service in and by the said 
book appointed to be read for that lime of the day, shall be 
openly, publicly, and solemnly read by some priest or deacon, 
in the church, chapel, or place of public worship, where the said 


0) Lecturer in cqill^dral church. See CTstljeUtab 14. 

• iiex V, Jacobs Sf at. Roraain obtained a rule to shew cause why a rqaft- 
datnus should not be granted, to restore him to the lectureship of B. 
(^.Dunstan’s ?} On shewing cause, it appeared that the trustees of tlie 
founder ^f the lectureship appointed him to preach at seven in the* 
afternoon ; but hc vmdd only preach immediately after service: and it 
appearing that,the hour had before been varied, the court discharged 
the rule, with costs: because the above circumstances had not been 
disclosed when foe i^htlon was originally made. Serjl. HilPs MSS. 
'Trustees of a 'lcdnire to be preached at a convenient hour appoint 

what hour they please, and may vary their appointment. The King 
V. Bathursty 1 Bla. R. 210. 



sttinon in' lecture b to be preached, before such senoon or leer 
tare be preached, and th^t the lectorer then to preadi shall be 
present at the reading thereof. ^ 23; 

'^ 'And provided that this act shalt not extend to. the university 
dnirches, when Miy sermon or lecture is preached‘ there, as and 
for*the nniversi^ sermon or lecture; but the same may be 
preached or read in such sort and manner as the same bath been 
heretofore preach^ or read. $ 33. 

JLeflaciesf. See ; 


^Legates. 

f~\ F legates there are three kinds : 

1. IjCgati a latere; these are cardinals sent by the pope 
a latere.^ that is, from his own immediate presence. 

2. Legati nati^ legates born; and of this kind was anciently 
the archbishop of Canterbuj-y, who had a perpetual legatine 
power annexed to his archbishopric. 

S. Legati dati, legates given; and these are such as have au¬ 
thority from the pope by special commission. God. 18, 19,20,21. 


SLcgenD. 

T EGEND, legenda, is that book which contained the lessons, 
whether out of the scriptures, or out of other books, which 
were to be read throughout the year. Lind, 251. 

ILttttcjS trim(jSj$orp. Sec ^Drtrinatton. 


ILttDlint&is. [ *02 j 

XJY Can. 109. If any olTend their brethren by adultery, whore- Presentable 
dom, incest, ribaldry, or any other uncleanness and wicked- ®P*- 
ness of life, the churchwardens or questmen and sidemen, in their 
next presentment to their ordinaries, shall present the same, that 
they may be punished by the severity of the taws, according to 
their deserts; and such notorious offenders shall ndt be admitted 
to the holy communion, till they be reformed. . 

2. In ancient times the kin^^; courts, and especially the leets, Anciently 
liad power to enquire of and punish fornication ^(1 adultery; punishable 
and it appeareth often in the book of domesday,' that the king ^ 







40 « 

hotl tke .fines assessed for those olteices. which were .assessed ia 
the king’s courts, and could not beinfijcted in the court chwtMo. 
2 ImL 488. - 

And these fines were called letcJarmte^ legenmte, or /eger>- 
geldum: witcj and gdt or geldj in the Saxon, do signify a trlbi^ 
fine, or amerciament; and leger importeth a bed, from liggmrto 
lie down, which in divers parts of England is sdll pronounced 
ligg. And these again, as also the Gothic ligan, the German 
ligen, the Danish ligge, the Belgic liggen, and the Latin lecfmt 
(to shew the cognation of the languages of Europe and of the 
western Asia,) from the'Greek word and this again, from 

the Hebrew or Chaldee lachath or kcket/i, which signifieth to lie 
down; as lachan or lechen^ in the same languages, expresseth a 
harlot or concubine. Unto which fountain we may also refer our 
Anglo-Saxon word lechet' (wherein tlie Saxons pronounced the ch 
hard,.as the letter as also the Latin leccator; and the Greek 
Aspect), which denoteth a woman in child-bed; and other such like. 
NoprohU 3. But now by the 13J?</. 1. 4. called the statute of 6Vr- 

bition to mmspecte agatis, i£ is enacted as follows : The king to his judges 
couwu"*'^*^ sendeth greeting. Use yourselves circumspectly in all matters 
concerning tJie bishop of Norwich and his clergy; not punishing 
them if they hold plea in court Christian of such things as be mere 
spiritual, that is, to wit, of penance enjoined by prelates for deadly 
sin; as Jw'tiication, aduHety, mid such like; for the which some¬ 
times corporal penance and sometimes pecuniary is enjoined, spe¬ 
cially if a freeman be convict of such things. In all which cases, 
the spiritual judge shall have power to take knowledge, notwith¬ 
standing the king’s prohibition. 

[ 403 ] bishop of Norwich] The bishop of Norwich is put here 

dnlv for example; for the statute extendeth to all the bishops 
witnin this realm. 2 Inst, 487. 

Fornication^ adtdtery^ and suck likely Here are two examples 
in particular, of matters merely spiritual, which have no mixtures 
of the temporalties, for the correction of these offences salute 
animee. 2 Inst. 488. 

And such like'\ These are to be taken for oiFences of like nature 
as the two offences here particularly expressed be; as solicitation 
of any women’s chwtity, which is lesser than these, and for incest, 
which is greater. 2 Inst. 488. 

In the case of Gallisand and Rigaud, T. 1 An., it was agreed 
by the court, that solicitation of chastity was of eccl^iasdcal cog-' 
ni^ance; but^yet diat the prohibition should stemd, because the 
person had b^. convicted on an indictment for an assault upCHi 
the woman whh^kitent to ravish her, and after that, the womm 
had sued an action bf assault ^ihd battery against him'for the 
»une offence, which acdon was depending at the same time that 
the prosecution was in the spiritual court; for the force added 
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to it, which is t^poral, makes it cogriizabiB the t^poral 
eouits. L» Bjaym. 809. Gihs. 1085. 

In the case of Harris and Hicks, /f. 4 & 5 A prohibition 
woa moved for to the ecclesiastical court, where a suit was for 
* ineeit, in marrying his first wife^s sister, suggesting that the said 
second wife was dead, and by his said wife he had a socrf to whom 
an estafe was descended as heir to his mother, and that notwith- 
standin^'that he bad pleaded this matter, they went on to annul 
the marriage and bastardize the Isshe. And by the court: A pro¬ 
hibition slmli go as to annulling the marriage or bastardizing the 
issui^, but they may proceed to punish th^ incest. 2 Salk. 548. (8) 
See XI. 3 . subJin. 

Peamiaty] -That is, in commutation of penance. 2 Inst. 489. 

By statute 27 Geo. 3. c. 44. No suit shall be brought in any 
ecclesiastical court for fornication or incontinence after the expir¬ 
ation of eight calendar months from the time when such oftence 
shall have been committed; nor for fornication at any time after 
the ‘parties shall have lawfully intermarried. 

4. But although the sin ^ adulter}’’is properly and of right 
belonging to the cognizance of the ecclesiastical jurisdiction : yet 
it will not be denieii, but that as it is an offence against the peace 
of the realm (for which reason some are of opinion that avoutry 
or bawdry is an offence temporal as well as spiritual) the justices 
of the peace may take cognizance thereof, Godolph. 474. (k) 

And Mr. Hawkins says, all open lewdness grossly scandalous, 
as it tendeth to subvert religion and morality, which are the 
foundation of government, are punishable by the temporal judges 


Yetpuni^. 
able also by 
the temporal 
laws. 
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(3) Carth. 271. Comb. 200. ^Mod. 182. S. C. Hemming y. Price, 
Holt, Rep. 

{k) There are some cases also, in which the crime of seduction is 
punished by damages, to be recovered in a civil action. Thus, a 
hither may have an action against the seducer of his daughter, if she 
live with him at the time, and perform any acts of service, [however 
slight. Carv.Reo. —AX. T. 11 Nov. 1818. Booth v. Charlton, 
5 East, Rep. 47. n. At least, if it does not a|)pcar but that she was under 
age at the time. Sattertlmaitev.Duerst, 5 East,^Q.note. ButseePsaAe, 
C. N.P. Cas. 55.233. 1 Esp.217. Cro. Eliz, 770. But not so if, though 
a minor, she was living in another’s house as a housekeeper, sine animo 
revertendi ; though she actually did return there, and was maintained 
by her father. Dean v. Peel, 5 East, Rep. 45. But the action lies if 
she is absent on a visit with his consent, with the intention of return¬ 
ing. Johnson v. M*Adam, 5 East. 47.] Bennett v.Afeoit, 2 T.R. 166. 
Postletkwaite v. Parkes, S Burr. 1878. 5 T. R^.S&K And a husband 
may have an action against an adulterer for criminal conversotiim 
with his wife; and though the gist of this actionit the injury done to 
the husband, yet according to Ip^d Mansfield, io Birf v. Barlow, it 
has a mixture of penal prosecution. See i^niase, fBut no 

action for crim con. lies for any aet of adultery, after separation. 
Weedon v, TimlrelJ, 5 T. R. 3.57. J 



floi ii»ptisdn«ienA:,iiltid)ftlld*3 piSBOcSSSn^^pti** 

imhnieac as to the ooifirt M^di^i^tion Iball seem tite acookditlg* 
to the heinousness of the crimVS^^ V ffartr.y- ' 

And especially, the keeper W* a brothel house Is pom^aj^e 
upon indictment at the common iatr,' by fine and impftsoiuneb^l^ 
for althoij||h adoHery and fornication be punishl^e by the'edde^'^ 
siastical lavr, yet, the keeping Of a house of bawdry, or stews,'of 
brothel house, being as it were a common nuisance, isf{itlifbiiab£e' 
by the common law, and is the (^use of many mischief,'dot only 
to the overthrow of men’s bodies, and wasting of their livelihoods,^-' 
but to the endangering bf their souls. 3 Inst, 205. '' 

And a wife may be indicted together with her husband, and 
condemned to the pillory with him for keeping a*bawd^ house; 
for this is an offence as to the government of the house, in Which 
the wife hath a principal share, and also such an offence as'm^' 
genei^dly be presumed to be mana^dd by the intrigues of her seid 
1 Haw. 2. 

]3ut it is said, that a woman cannot be indicted for being a 
bawd generally; for that the bare,solicitation of chastity is not 
indictable. 1 196. I Salk. 332. ' " ' 

Temporal 5 . By the \3Eliz.c.3. Concerning bastards begotten and' 
punishramt bom out of lawful matrimony (an offence against God’s law or 
bastardy in man’s law); it is enacted, that the justices of the peace shall take* 
particular, order as well for the punishment of the mother and reputed' 
father, as for relief of the parish by charging such mother or f’e- 
[ 405 ] puted father, with the payment of money weekly, or other su&- 
tentation for the relief of such child, as to mein shall $ee^ 
meet. (1) 

[And the punishment of women having b^tards, likely to be 
chargeable to the parish, is provided by 50 Geo. 3. c. 15. § !• 
ante, tit. which repeals 7 Ja. 1. c. 4. § 7. 

And by the 13 & 14 Ca. 2. c. 12. § 19. If the mother or re¬ 
puted father run away and leave tlie child upon the charge of 
the parish, the justices of the peace may order their, eftects to bb 
seized, in order to indemnify such parish. 

Adult^. 6. Adultery is allowed by all to ^ a sufficient <ause of dtvorce 
amema'eltboro. 138.] > 

afff, • defendant proves, that the plaintiff also hath c<nni 

mitted adultery; he or she shall be discharged: for this is a com^ 
pensation <^the'erime. Clarke, 115. 

By the 1* c. 34. If a wife willingly leaVe her 

hosted, andM'^away, and continue with her Stouter, she, 
shell be barrea fov ei4r of action to demand her dower that shif' 
^^gbt to have of husband’s ^apds, if she be convict thereupon j, 


(/) See IBastams, IV. 



» 

4i«r >ttsbftn4 wUliiigly»'c«d)viteit*«aa:clw tha 
reo^U^ apd suflTer hsf fia-dweU witb hiin;^ in vhieb 
case she sh^l be restored to her action. 

the 1 ff, 7* c, 4* It shaJI be lawful to all arc^bishj^S|^ 
aiuhrother ordinaries having episcopal jurisdicti^ 
Ip ^nish and chgatise priests, derfcs, and religious o||Q, being 
within the hounds of their jurisdiction, as shall be con^Cled be> 
fbce t]u|djj|^ examination and odier lawful proof requisite bjrithe 
law of ^ (diurch, of advoutry, fornication, incest, or any oiher* 
fleshly Incontinency, by committing them to wani and prisonn^ 
there to abide for such time as shall bb thought to dieir dis^ 
aredons convenient for the quality and quantity of their tres- 
pass, - ^ 

And there hoire been some instances since the reformation, of 
dergymen being deprived fl^r adultery, of which our law books 
take notice, mz. one in the lfith» another in the 16tb, and a third 
in the 27th year of queen Elizabeth. Aj/l. Parctg. 47. (m) 

9. Eresumptions of guilt may go sometimes for a proof of the 
afpresai^c/imes; as when a man and woman are seen in bed 
togethet^^is is allowed to be sufficient evidence; for such crimes 
wiU scarce admit of other proof. Wood. Cw. L. 274. 

9, By the 22 Geo. 2. c. 3S. All flag officers, and all persons 
in or b^onging to his majesty’s ships or vessels of war, being 
guilty of uncleaiiness, or other scandalous actions, in derogation 
of God’s honour, and corruption of good manners; shall incur 
such punUhmcnl as a court maitial shall think fit to impose, 
aj^ as the nature and degree of their oflence shall deserve. 
Art. 2. 


mmi 

A (4) is a declaration or charge, drawn up in writing, 

on the part of the plaintiff, unto* which the defendant is 
obliged to answer. Gibs. 1009. 

For when the defendant appeareth upon the citation, then the 
libel ought to be exhibited by the plaintiff, and a copy of it deli* 
vered tio the defendant. Wood. Civ. L. 318. 


(w) msdiolson V. Lyne^ Cro. EUz. 94* — And si^ S>Qititiation. 

[A clergyman may be suspended for three ySttW Ihf Iboontinency, 
fay sentence of conastory, without proof of his description in the 
articles as^iucumbent, that bemg admitted in his prixay to his proctor, 
ffa^n v. 7%ofp, I l^l. Rep, 26^ 

(4) JJbelluSf a little book, or articles drawn out into, a formal alie. 
gation. 3 Bla. Com. 99. 


Clergymen 
fiirther pu- 
niihible. 
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2. To which purpose. 4 4.enac^ l|y the stetu^f tb^ 

<?. p. as follows: torasmucli as diveis of the hln^s i|||jp ^ 

d^y cited to appear in the^s{>intual court before s^ltu^ jiU^$iS» 
there to answer to divers permits, as well of tbin^wbich't^l^ 
freehold debt, trespasses, covenants, and ot^ ininffs, w^^^ 
the co^n^pince pertaineth to the court of ouS^d ^e.ikin&‘|y 
of matrimbny and testament; and when such'l^son^ojciiea ^ 
pear and demand a libel of ihal isokich 

to be informed, to give their ^nswer thereunf^^ dr '^^d^^ise to 
purchase of our lord the king a writ of prohibitioqi abc^ing to 
their case; which hhek to them is denied by the said spiritual 
judges, to the intent that such persons should not be aided by 
'any such' writ against the law, and to the great damage of such 
persons so impleaded: our said lord the king, by the ^vice and 
assent of the lords spiritual and temporal, and at the request 
and instance of the common^ hath ^i^dained and established, that 
at time the libel is grantable by the Uvwy it may be granted and 
delivered to the party ‘without any difficulty. ^ 

A libel of that' which against them is surmised} In the second 
year of king James the first, all 'the justices of £!bjg1iihd were 
X 407 ] assembled, for their opinion (among other points) concerning 
the extent of tliis statute; whether it related only to proceedings 
between party and party, or also to proc^dings ex officio; and 
their resolution hereupon is differently related. Croke’s report 
of it is, that the statute is intended, where the ecclesiastical judge 
proceeds ex qffkio and ore tenusy whereas Moxe. end Noy say, it 
w^ unanimously resolved, that the statute iptepded only pro¬ 
ceedings between party and party, and not pi^eedings ex c^io 
wad 0 )'e terms, G/fo. 1009. 

From this variety of reports concerning the resolution of the 
justices at that time, hath sprung a like variety in the subsequent 
judgments upon this head. In the 13 (7. where the high commis¬ 
sion proceeded not by way of libel but by articles, il was resolved, 
that the articles were in the nature of a libel, imd so within the 


intent of the statute: in like manner in the 27 ^ where thcv. 

case was, concerning articles of presentment,. ac^judged 

that a copy ought to be delivered, as well on armies of present¬ 
ment as on other ^libels, and that the reading the presentment to 
the party is not Sufficient. Aud be&re that, in the 20 Cha. 2. in 
the CMC of TaffUrr and Tlr&wny the court resolved, that this sta¬ 
tute extends, djte ptfoceeding in the ecclesiasticfd court is 

ex qffikoy between party and party; and tliat 

the report d#' J0^e is i'll reported, for Croke is con^aiy. 
G165. IOO9; ' , 

On the other hand, not only,,More and Noy concur in their 
reports of the resolution as aboVCsaid; but so li^e as the 16 Cha;. 2. 
in the case of Scurr and Burrell (that is but four years before the 



itladyelBehtica^' case of Taylor and J6rcfain), the doiirt agreed, 

is er o^to JudteiSf the judge is apt bound 
to;glve a cb]^ within this statute'but only where it is between 
and p«^r. Gibs. 1009, ^ 

aftiST alL^^eemeth somewhat strange, that there should 
Il'ich dimmty about this matter. It is plain enbi^h that 
l^ore aiid^oy J^ort the resolution right, and that in Croke it 
* “"’^^'^thing but a slip of the pen, or error in the impres* 

_ ; S Sufficiently evident from the words of the statute 

rtsell; inif: ^proceedings betwixt party and party are by no meanit' 
intended to be excluded; for it reciteth that persons-are dail;|f 
cited to appear in the spiritual court to answer to divers j^rsons of 
things which tou^h freehold^ debti trespass, and the like, all of which 
concern matters between party and party; the only doubt was, 
whether it should extend also to proceedings ex officio and the 
case there was, that the high commissioners had deprived^rcer- 
tain puritan ministers, proceeding against them ex ojfficio being 
ore teikis convocati. And Croke says {Cro. Ja. 3*7.), that all die 
justices l^ld, that they were lawfully so deprived: and then the 
justices being asked, whether a prohibition be grantable against 
the commissioners upon this statute, if they do not deliver a copy 
of the libel to the party; Croke says, that they all answered that 
the statute is intended who'e the ecdcsiastical judge proceeds ex 
officio et ore terms: but to make it consistent with what went be¬ 
fore, he must have meant to say, that the statute is “ not’* intend¬ 
ed where the ecefedastical judge j^roceeds ex qffkio at ore teym. 
And the nature of the* case requires it; for they all held, that 
the ministers wete lawfully deprived, and it is certain in that 
case they had no copy of the libel given them, for there was no 
libel. 

Nevertheless, the law hath since been held to be otherwise: 
for, M. 2. A7m. it was held, that a prohibition lieth for denying 
a copy of the Hbel to any ecclesiastical court; for the ecclesias¬ 
tical jurisdictiQn is limited; and the payty* ought to know 
whether thfeV'^tter be within their jurisdiction, and how to 
answer. chief justice said, that it was formerly held 

by all the judges of England, that when therq yi^as a proceeding 
ex qffido in the ecclesiastical court, they were not bound to givef 
the party a c<^y of the articles : but the law is otherwise; for 
in such case, if they refuse to-give a copy pf.^ei articles, a pro¬ 
hibition shall go until it be given. And accr^^^*-’- •“ - 

a prohibition was granted by die court. Am, _ . ^ 

But after a copy is given, the prohibitioiT^^so is dis- 
char^ ed, without any writ of consultation issued. Gibs. 1010. (o) 

(») In thU case a prokibidon sh^l go guousque they deliver a c<^y. 
Iiaym.,99l» 
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^ time .the Hbd it^g^antaf^ b^ ike iasi }. Th«»fei«t ^i$’ 

sintute viaa not introductor3r;of « i>ew IsWf but 

ancc of the common law, 6^.1009. • ‘ ^ 

It may be granted and delivered to the partyl In' the Chse^uOC 
Syms mdSehoood, M. 2TCiti% 2. When the ncdesiafitioal^cKnirt 
declared«fithat proclamatioiii. dr reading with |^#udible volderiB' 
court was a delivery; a prohibition was granl^ bytthe tenlportil 
court* unless cause shewed. 3i^i?6.565. r/' -*r,?q ' " 

C 409 3 Withmd any difficulty^ And if a copy of the:libel .|s^ not deli¬ 
vered, there is a writ in the register to compel the delivery of .it» 
Gibs, 1010. {p) * * 

. Fitzherbert saith, If a man be sued in the spiritual court,, and 
the judges there will not grant unto the defend^, a copy of the 
libel, then he shall have a prohibition directed unto them for to 
surcease, until they have delivered the copy of the libel, (gi) 
Which prohibition the mote modern books have put under 
these two limitations; first, that before it is granted an oath be 
required of the denial of the libel (r); and secondly, thatdt shall 
not be granted at’ all, if the appeal is made for such denial, (as 
for a gravamen,) from an inferior to a superior court, because 
the party hath his election, and hath chosen anotlier remedy. 
Gibs. 1010. (s) 

To the remedy by way of prohibition, Fitzherbert adds, that 
the defendant may have an action against them upon this statute, 
if they will not deliver the copy of the libel, whether the cause 
in the libel be a spiritual cause or not. Gibs. 1010*^ (0 

[By 55 Geo, 3. c. 184. Sched. Part the' Second, II, every libel 
fil^ or exhibited in any of ..the ecclesiastical courts, and court 
of delegates in England, shall be on a five-shilling stamp.} 


Establisb. 
ment of 
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. Htftrarp. 

1. TiY the 7 Arm.r, 14. Whereas in many places in England, 
the provision for* the clergy is so mean^that the neces^^" 
sary expence of books for the better prosecution of their studies 
cannot be defrayed by them: and whereas, sevetarpersons of 
tote years have Ijy charitable contributions erected libraries 
within several parishes and districts; but some provision Is 
wanting td prese^e the same, and such others as shall'be pro-^ 

vided in thejs^e manner, from embezzlement: it is'enaOted,* 

---—-- ---—— — - 

(p) Reg.^, , 

,(g) X.^on, 2 Salk, 553- Lord Raym,'&^, acc, but 

not to Admiralty, ib, and Com.DigtProhihilion (D.), Admiralty (F.D.)7 
ir) lAmn,'\l Vent,252, 

(s) {Sums v, Seltooodf'l 3 Heb, ^5, 

\t)F.N,B.^3,E, ..... 



tbM irt eveiy^rish ^r'place where siitdi e librai^ 1« or afaall be 
erec^, the*s%ae'ahal) be preserved fop auoh tiaes as the satne’b 
and shall be given,* and the ordbire'and rules of the'founders 
(Nreof shall be observed and kept 7 ylnn. c. 14. J 1. 

>‘'®.*f‘And% ^ lawful for the> proper ordinary, or his' Ordinary to 

OMUftd^sary <tf'm(|^ial, or the archdealson, or by his diiection his **“ 
dfllcwl d^ Snrro^te, if the said archdeacon be not the incumbent ^I'lo i 
of the place;wh^ such library is, in their visitation to inqaire ^ 
into the‘>teil^ and condition of the said libraries, and to amend 
and redress the grieviuices and defects of and concerning the 
same, as to him or them shall seem' meet! and it shall be lawful 
for the, proper ordinary from time to time, as often as shall be 
thought ftt, to appoint such persons as he shall think ftt, to view 
the state and condition of such libraries; and the said ordinaries, 
archdeacons, or officials respectively, shall have free access to 
the same, at such times as they shall' respectively appoint. J 3. 

3. And to prevent any embezzlement of books upon the Tobciock- 
death -Gr removal of any incumbent; immediately after such 

death or removal, the library belonging to such" parish or place of 

shall be forthwith shut up, and locked, or otherwise secured by the church, 
the churchwardens, or by such persons as shall be authorized 
by the proper ordinary or archdeacon respectively ; so that the 
same shall not be opened again, till a new incumbent, rector, 
vicar, minister, or curate shall be inducted or admitted. § 6. 

Provided, that if-the place where such library shall be kept, 
shall be used for kny public occasion for meeting of the vestry, 
or otherwise, for the dispatch of any business of the said parish, 
or for any other public occasion feur which the said place hath 
been ordinarily used; the said place shall, nevertheless, be made 
use of as formerly for such purposes, and after such business 
dispatched, shall be agidn forthwith shut and locked up, or 
otherwise secured as is before directed. § 7. 

4. And for the encouragement of such founders and bene- New in- 
factors, anc|^^ to the intent they may be satisfied that their pious 

'•mid charitabfo^-mtent may not be frustrated; every incumbent, rity. 
rector, vicar^ jffiinister, or curate of a parish, before he shall be 
permitted to use or enjoy such library, shall^ enter into such 
security, by bond or otherwise, for preservation of such library/ 
and due observance of the rules and orders belonging to die 
same, as the proper ordinaries within their, respective juris* 
dictions in their discretion shall think fit. $ 

5. And where any library is appropriated use of the And to 

minister of any parish or place, every reefor, vicar,,.ininister, hr make new 
curate of the same, within six. mofttns af^i his institution, in- 
ductibn, or admission, shall make a new catalogue of all books 
remaining in or belonging to such library, and shall sign the 

said catalogue, thereby acknowletlging the custody and posses- [411 ] 



BooLs not 
to be alie¬ 
nated. 

Remedy in 
case of 
books lost 
or detained. 


Account 
to be kept 
of new be¬ 
nefactions. 


New regu¬ 
lations 
from time 
to time how 
to be mode. 

[ 412 ] 

£aception. 


sion of the said books; said catalogue so si^^ied shim:>be 
delivered to the pr(^>esr ordiDsury within the tune albreHud»^be 
kept or registered in his coUst« without any fee or rewasd'logf 
the same. c.l4. j 

And where any Jibrar^^shall at any time he|eafter ba jnveii 
and appropriated to the iile of any parish or pmiee, whet^^ul^ 
shall be an incumbent,^ lector, vicar) minister^ or curate in pos¬ 
session ; he shall make a catalogue thereof and deliver the same 
as aforesaid, within silt monthsi afler he shfdT receive such li¬ 
brary. § 5. 

6. And none of the'^said books shall in any case be alienable, 
or be alienated, without the consent of the proper ordinary ; and 
then only when there is a duplicate of such book;, § 10. 

7. And in case any book or books be taken or oUierwise Ipst 
out of the said library, it shall be lawful for a justice of the peace 
to grant his warrant to search for the same; and in case the 
same be found, such book or books so found shall immediately, 
by order of such justice, be restored to the said library, mid. 

And in case any book or books belonging to the said library 
shall be taken away and detained,* it shall be lawful for the in¬ 
cumbent, rector, vicar, minister, or curate for the time being, or 
any other person or persons, to bring an action of trover and 
conversion, in the name of the proper ordinaries within their re¬ 
spective jurisdictions ; whereupon treble damages shall be given, 
witli full costs of suit, as if the same were his or their proper 
book or books; which damages shall be applied to the use and 
benefit of the said library. §2. - ■ 

8. And for the better preservation of such books, and that 
the benefactions given towards the same may ^pear ; a book 
shall l)e kept within the said library, for the entering and regis¬ 
tering of all such benefactions, and such books as shall l^e given 
towards the same, and therein the minister shall enter such 
benefaction, and an account of all such books as shall from time 
to time be given, and by whom given. § 8- 

9. And for better governing the said libraries, and preserve 
ing of the same, it shall be lawful for the proper oirdinary, to¬ 
gether with the donor of such benefaction (if living]^ and after 
.the death of such'donor for the proper ordinary alone^ to make 
such other rules and orders concerning the same, over and 
above, and besides, but not contrary to such as the donor of 
such benefacti^ shall in his discretion judge fit and necessary;* 
which said orders ^and rules so to be made, shall from time to 
time'be entered in the said book, or some other book to be pre¬ 
pared for the purpose, and kept in the said library. $ 9. 

10. But nothing in this act sliall extend to a public library 
erected in t^e parish of Byegate in the county of Surrey, for 
the use of the freeholders, vicar, and inhabitants of the said 





parish^ and of the geademen and ekvg^mea inhiddttiig in parts 
th^to adjoot^nt; the said Ubrara being constituted in atioth^ 
nuuiuar than the libmriesprovidedfti^by this act "fAntu r.l4>. 


See puhric 

Cu^m of di^tnbutiQ(|, o4‘intes^te*!, ^ects 
. ’/rl, there, See 



iLor&’a dap. . 

See ^olitinp0* 

^HE penalties of 12d. a Simday» and 20/. a month, for not 
^ resorting to church on the Lord’s day, are treated of under 
tlte titles public «iMor0ht{> and pO{lcrp, 

1 Can* 13. All manner of persons within the church of Engx 
land slmll celebrate and keep the Lord’s day, commonly called 
Sunday, according to God’s holy will and pleasure, and the 
orders of tlie church of England prescribed in that behalf; that 
is, in hearing the word of God read and taught in private and 
public prayers, in acknowledging their ofiences to God and 
amendment of the same, in reconciling themselves charitably to 
their neighbours where displeasure hath been, in oftentimes I'e- 
ceiving me communion of the body and blood of Christ, in 
visiting the poor and sick, using all g^ly and sober conversation. 

Bty the 3 Car. c. 1. Forasmuch as the Lord’s day, commonly 
called Sunday, is much broken and profaned, by carriers, wag¬ 
goners, carters, wainmen, butchers, and drovers of cattle, to the 
great dishonour of God and reproach of religion; it is enacted, 
that no carrier with any horse or horses, nor waggonmen with 
any waggon or waggons, nor carmen with any cart or carts, nor 
wainmen with aay wain or wains, nor drovers with any cattle, 
shall by themselves or any other travel upon the said day, on 
pain of 20tf. ; or if any hacher^ by himself, or any other for him 
by his privity Ctr<»nsent, shall kill or sell any victual on the said 
day, he ftnrfeit 65. 8d. The same being done in the view 
of any justice of the peace, mayor, or other head officer of anjfc 
city or town corporate, or proof on oath of two witnesses, or 
confession: to be levi^ by a constable or churchwarden, by 
warrant of such justice or head officer, by distress and sale; or 
the same may be recovered, by any person who shall sue for the 
same,< by bill, plaint, or information, in any of his majesty’s courts 
of record, in any city or town corporate, before hfe majesty’s 
justices of the peace in their general quarter sessions of the peace; 
tlie same to be employed to the use of the poor of the parish 
where die offence shall be committed: saving only that it shall 
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for giitirjastio^ ^.Ueadiifiloert ont^of 

£ 3 arfeitiir 6 s tO' reward suk^^ p^on^ ^ shall mform or othertHse 
prosecute.as aforesaid, reward exc^ not the thitd- 

|nrt of the forfeitares. Prosecution to be in six months. And 
pkx>Tided^that.this act shalhoiot in any sort abrk^ or tahe^wwajr 
the authority idf the couhl iscclesiastietil. > 

Jf any du^cAerJ E, 12 G, K, and Broikertom ' Tbare was'wa 
indictment for exercising the trade of a butcher on a.Sunday t 
, and excei^on was taken, that it^as not laid to be against the 

form of the statute, and it was no. offence <x>mmon law. And 

upon demurrer, jndgmOlat was^ven fi)r the defendant. Sira, 702, 
By the 29 Car, 2. c.7* All persons shall on every Lord’s day 
apply themselves to the observation of the samey by exercising 
themselves thereon in the duties of piety and religion, publidy 
and privately: and no tradesman, artificer, workman, labourer, 
or other person whatsoever, shall do or exercise any worldly 
labour, business, or work of their ordinary callings on tlie Lord’s 
tlay, or on any part thereof, (works of necessity and charity 
-only excepted): and every person^ being of tlie age of fourteet) 
years and upwards, ofiending in the premises, shall forfeit da. 
And no person shall publicly cry, shew forth, or expose to sale, 
any wares, merchandizes, fruits, herbs, goods, or chattels what> 
soever, upon the Lord’s day or any part thereof; on pain of for¬ 
feiting the same. And no drover, horse courser, waggoner, 
butcher, higgler, or any of their servants, shall travel or come in 
to his or their inn or lodging upon the Lord’s day, or any part 
f 414 3 thereof; on pain of 205. And no person shall use, employ, ch* 
travel upon the Lord’s day, with any boat, wherry, lighter, or 
barge, (except it be upon extraordinary occasion, to be allowed 
by a justice of the peace of the county, or head officer, or some 
justice of peace of the city, borough, or town corporate, where 
the fact shall be committed); on pain of 5s. And if any person 
offending in any of the premises, shall be thereof convicted 
l>efore any justice of the pence of the county, or chief officer or 
justice of the peace of* the.city, borough, or town corporate where 
the offence shall be committed, on view or confession, or path of 
one witness; the said justice or chief officer shall give warrant to 
the constables or churchwardens of the parish where the offence 
shall be committed, to seize the said good.s cried, shewed forth, or 
put to sale as afbresaich mid to sell the same; and to levy the said 
other forfeitures or penalties by distress and sale; and in default 
of such distress/pr in case of insufficiency or inability of the said 
c^ender to j^„the said forfeitures or penalties, that th^b the 
ptoy offending be set publicly in the stocks, hy .the space of two 
nouii's. And'all the rorfeitures of penalties aforesaid shall'be 
employed and converted to the use of the poor of the p 3 .risA. 
where tlie offence shall be committed ; sni'^e only that such 



^4 


'toayor^ or'^ thife iinfottni^ 

oiit of the same, not exceeding. 4w; thkd pert .Bnt this ahaQ 
nek; extend to titte prohibiting of dressaig of meet in famiHes^ or 
idrdssing :or selling of meat in inn^ book shops, or vlctoallkig 
JtHMiseSf for sni^ as otherwise cannfrib^be provided; ODipr to the 
crying or selling of milk, before nine ef foe dodc m foe mom*' 
iag, '<»' after four of the dock iii tife aftmioon. Prosecution 
for the said oft^ces to be in taa days. (») . 

: But by the 10 ^ are allowed to be sold [ 415 ] 

.on Sundays, before or after divine service. § 14. 

. And by the 2 Geo, 3. c, 15. Fish-<arria^es (tbs the supply chiefly 
ofthe;niarkets within London and Westminster) shall be allowed 
to pass on Sundays or holidays, whether laden or returning 
empty. 

. A^. by the 11 & 12 Will, <r. 21. The rulers and oversem's, 
auditors and assistants of the society tuid company of •watermen 
of the river Thames, may appoint any fiumber of watermen, not 
exceeding forty, to ply and work on every Lord's day between 
Vauxhall and the Lime*house, for the carrying passengers at one 
penny each {mrson; the same to be applied (^cr paying there¬ 
out to such persons for their day’s labour so much as shall be 
agreed on) to the use of the poor, aged, decayed and maimed 
watermen and lightermen of the said society and their widows. 

And by the 9 An, c, 23. It shall be lawful for any licensed 
hackney coachman or his driver, or any chairman, to ply and stand 
with their coaches and chairs, and to drive and carry the same . 

(u) On this act the following cases have occurred. B.ex v. Cox, 
was a motion for an information against a justice of the peace for re¬ 
fusing to proceed upon an information against a baker, who baked 
puddings and pies, and other such things for dinner. The court were 
of opinion that tins was not an offence within the act, it being a work 
of necessity and charity, and within the equity of the proviso relating 
to a cook’s shop.: for it is better that one baker and his men should 
stay at Home' than many families and servants. 9, Burr, 7S3. After¬ 
wards a bakc^. was convicted, by four separate convictions, for selling 
hot loaves on the same Sunday. But the court said that there coula 
be but one entire offence on the same day, and therefore only one 
penalty of 6e, Creps v. Burden, Coti^. 640. And in M, 34 G, 3. a 
baker., being convicted on the statute for baking meat and pastry 
for his. customers on a Sunday; per Ld. Kenyon Ch. J. The laborious 

! >art of the community must be fed on that day ; .and many of them 
lave not the means of dressing their dinners at homi^ The Sabbafo 
wili.be better observed, if the construction put upon il^s law in R, v. 

Cox be adopted, than by over-ruling that determination; and the con- 
vfetioh was quashed. Rex v. Younger, 5 7*. Rep. 449. Since which 
case this subject has betth reguiatedinLondon,'by the‘34f?.5. c.61. 

[and in the rest of the kingeibm by other acts.] See in/ra.^i (b.) 



respecdteljT' on tive Lturd’s wkhiti the lifnitS' of tlie hUis 
of mortality. 9 Ani c. ftS. f 43^ 

In the regkrter of orcbbkfai^'^^ichley, we find a special de¬ 
claration, forbidding the har&ers of London to exercise their call¬ 
ings on theXesd's d^; ffid^in a visitation of archMshop Wan* 
ham, we f^d he»bers atid B^k^ters presented tn tlw%>irHuaf obtnN; 
for exercising their several trades on that dayj and' admonished 
to forbear it, on pain of ecclesiastical ceiKsures^ €h%. 2S8. 
Baking on 2. (b) 34 Ge(K 3. e, 61. Whereas many persons exerds- 

Sundajr. ing the trade of bakers dc^ under pretence of ^ng employed in 
works of necessityior charity, carry on their trade or callmg on 
the Lord’s day, and are employed therein during a much greater 
part therraf than is requisite for such purposes ;«it is enacted,, 
that ho baker carrying on his business in the city of London, or 
within twelve miles mereof, shall, on any pretence whatsoever, 
C 416 ] make, bake, or expose to sale any bread or rolls. Or bake any 
meat puddings, pies, or tarts, or in any other manner exercise his 
trade or calling, except in the manner allowed by that act, which 
allows the selling Of bread, and the baking of meat, puddings, 
or pies only, on the Lord’s day between the hours of nine of the 
clock in the forenoon and one of the clock in the afternoon, so 
as the person requiring the baking thereof shall carry or send the 
same to and from the place where such meat, pudding, or pie is 
baked. The penalty is 10s., and prosecutions are to be com¬ 
menced within six days after the oftence committed. 

the 59 Geo. 3. c. 36. §12. and 1 & 2 Geo.-^.< c. 50. $ 11., 
or regulating the making and sale of bread out of the city of 
London and liberties thereof^ or beyond the weekly bills of mor¬ 
tality and ten miles of the Royal Exchange, ^ere no assize is 
set; it is enacted, that no person exercising the trade of a baker 
out of the above limits, shall on the Sunday make or bake any 
household or other bread^ rolls or cakes, or sell or expose to sale, 
or permit to be sold or,exposed to sale, any bre^, rolls,' or 
cakes, of any sort or kind, except to travellers or in coses of 
urgent necessity; or bak^ or deliver, or permit to be baked 
or delivered, any meat, pudding, pic, tart, or victuals, at any 
time after half*past one in the afternoon of that day, or in any 
other manner exercise the trade of a baker, or be engaged in 
the business thereof except as aforesaid, and also except so far as 
may be necessary in setting and superintending sponge for the fol¬ 
lowing day; and no meat, pudding, pie, tart, or victuals shall be 
brou^it to or taken from any bakenouse during the time of divine 
service, nor within one quarter of mi hour of the time of com¬ 
mencement thisreof: and every person offending against the- 
foregoing regulations, being thereof convicted before any justice 
for connty .or place where the offence was committed, withul 
two days, either upon the view of such justice, or on confesskm 



oc proof by one witness on oatl^ji^^r oImU for 

the first offence 5s,, the secon4 and foR every subsequent 
ol^nce 1/.J and moreover on i^yietioq# pay the costs of prose¬ 
cution) to be assessed by the convicting justice j and the amount 
thfi^f) together with such |^t of ^e penalty as justice 
think for loss of time iu#stiUuting and fwwuig up 

the prosecudbuf at a rate not exceeding 3s. per dimt shdU be 
paid to the prosecutor for his own use, and the residue of .suck 
penalty to such justice widim seven days after receipt thei^f> to 
be transmitted by him to the churchwardras or overseers of the 
parish) to be applied for the benefit of the poor: and in case the 
whole amount of the penalty and costs be not paid within three 
days after ccmyiction) such justice may by warrant direct the, same 
to be levied and raised by distress and sale) or in default or inrr 
sufficiency of distress may commit the ofiender to the house of 
correction)^ on a first offence) for not exceeding fourteen, and ou 
the second or any subsequent offence, for not exceeding twenty- 
one days, unless the costs and penalty be sooner paid; 

See like provisions as to bakers and others residing out of 
Ia>ndou or the liberties thereof, or lieyond ten miles of the Royal 
Exchange, where an assize is set, 50 Geo. $• r. 73. $ 3. : and witk~ 
in London and its liberties, the weekly bills, and ten miles of the 
Royal Exchange. 3 Geo. 4. c. cvi. $ 16.] 

3> Bij the 27 Hen, 6. c. 5. Considering the abominable inju- Fairs and 
ries and offences done to Almighty God, and to his saints, always 
aiders and singular assisters in our necessities, because oi fairs day. 
and markets upon their high and principal feasts, as in tlie feast, 
of the Ascension of our Lord, in the day of Corpus Christi, in 
the day of Whit Sunday, in Trinity Sunday, with other Sundays, 
and also in the high feast of the Assumption of our Blessed Lady, 
the day of All Saints, and on Good Friday, aecustomably and 
miserably holden and used in the realm of England ; in which 
principal and festival days, for great earthly covetise, the people ‘ 
is more willingly vexed, and in bodily labour foiled, than in other 
ibrial days, as in fastening and making their booths and stalls, 
bearing and carrying, lifting and placing their wares outward 
and homeward, as though they did nothing remember the horri¬ 
ble defiling of tlieir souls in buying and selling, with many deceit¬ 
ful lies, and false perjury, with drunkenness and strifes, and sq. 
especially withdrawing themselves and their servants from divine 
service; it is ordained, that all manner of fairs and markets in. 
the said principal feasts and Sundays and Good Friday, shall 
deai'ly cease from all shewing of any goods or merchandizes, (ne¬ 
cessary victual only except,} upon pain of forfeiture of all thO' 
goods, aforesaid so shewed, to the lord of the franchise or liberty 
where such goods, contrary to this ordinance, slnill be shewed 
(tlm four Sundays in harvest except). Nevertheless the king of 
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l^rts. 




hif -.maoa bjjratith€iiitjp<4^th6-pA<liiim&it 

power, whira of old 'liiiie*hatt-*fe ^d»y to bold their lair or itidfkbt^^ 
but only upon the festivid 'da^Afifioffesaid, to h<dd by dieea^ 
authority and strength of hitr old grant, voithin three dA^snei^ <h*‘ 
before ike s^^iea^i or nekt procl^ation first mode tothei: 
simple coiifil^ii people*upon which day the afer^ld^fair * 
be holden, always to be certified, without any fine or fee to be 
taken to the kii^s use. And they which of old time have, by 
special granb sufficient days before the feasts aforesaidj or aftei^ 
shall in like manner as is aforesaid hold their fairs and markets 
the full number of their- days; the said festivsds, and Sunda)^, 
and Good Fridays except. 

- ’ Provided, that this present ordinance shall endure until the 
next parliament, and so forth; except in the said parliamen t a 
reascmable cause be alleged, shew«l, and proved, for the which 
it shall seem not expedient that the aforesaid ordinance shall so 
eodnret 

Within three days next before the said Jeasty ot' next afoeri'il 
In the 8 & 9 of queen Elizabeth, a bill was read the first and 
second time, to avoid fairs and markets on Sunday, to the next 
working day following ; which therefore seems to be the bill that 
had been prepared in the .convocation of 1562, whereby it was 
provided, that upon every Sabbath day and principal feast-day,' 
be kept neither open fair nor market throughout the year: and 
that all persons or corjiorations, having by patent such days ex¬ 
pressed, may change the same days with the days immediately 
following or going before the said Sundays or principal feast-days. 
Gibs. 242. ^ * 

. In the third year of king Charles the first, a national fast 
having been appointed, the bishop of Winchester was directed 
to move the king, that whereas on that day divers fairs and’, 
markets were granted to divers towns by charter, his roigesty 
would be pleased, that ip those places they might have liberty 
to keep the said fast the next day after the said fairs ended, not-. 
withstanding his majesty^s .proclamation to that day; with which- 
bis majesty was well pleased, and tlie bishops of each diocese 
were dir«Jted by the house to take care accordingly. Ch'&s^ 275. 

•M. 38 Sc 39 EL Coniyns v. Boye7\ A fair holden upon the 
Sunday is sufficient in law: for although by the statute there is 
apenaJty inflicted upon the party that sells upon that day> yet it 
lUaketh nqt the sale to be void. Cro. EUx. 485. . < ' 

4. By the I C. c. 1. Forasmuch as there is notliing more 
acceptable to God, than the true and sincere service.ahd worship > 
of him according to his holy will, and that the keejping holy 
Lord*s ddy is a principal part of the true service of God,>whkb 
in very many p.laces ofthis. realm hath been and noiy is profaned 
and neglected by a disorderly sort of peopl^' in -exercising ahd 



fveqnenting beai^baitli^y bnU-bidt|n^(|it>teslad^y4}0i]^^ 
and other nnlawfal exercwes and ^fimes npdn tlie Lord’s day; 
md for fchet many quarrdsy bloodshieds, and’ other great incon*^ 
verlienceS) have gro#ii by die resort and concourse of people 
gowg out of their own parishes, to such disordero^-gfl^ unlawful 
exercises and,, pastjmes, neglecting divine services hinlr m Jheir 
own parishes ojul ^sewhere: it is enacted, that from henc^wth 
there shaU be no meetittgSt assemUieSf or concmrse. pet^aie, ot^ ^18 3 
their own parishes, on the Lord^s dap, for anp spktrH and pdstimes 
•whotsoeoer; nor any bear-baiting, bull-baiting, interludes, common 
pjays, or other unlawful exercises and^pastimes, used by- any 
persons within their own parishes. And every person oifondS^ 
in any of the ^premises shall forfeit for every o£Pence Sts. jid, to 
the use of the poor. And any justice of the peace of the county, 
or chief officer of a city, borough, or town corporate where ffie 
offence shall be committed, who on his own view, or confession 
of the party, or proof of one witness by oath, shall find any person 
offending in the premises, shall give warrant under his hand ojhI 
seal to the constables and churchwardens of thte parish where the 
offisnce shall be committed, to levy the said penalty so assessed 
distress and sole; and in default of such distress, that the 
party offending be set publicly in the stocks by the space of three 
hours. Provided, that no man be impeached by this act except 
he be called in question within one month next after the offence 
committed. Provided also, that the ecclesiastical jurisdiction, by 
virtue of this act, shall not be abridged; but that the ecclesiastical 
court may punish the'said offences, ass if this act had not been 
made. 

= The keeping holp of the hordes day^ Which duty Linwood 
thus de^ribes: To keep it holy and pure with reverence, that is 
to say, generally, by ceasing on that day from wickedness ; par¬ 
ticularly by resting from bodily labour, which hinders the oper¬ 
ations of the soul towards God; and most especially, by employ ii^ 
it wholly in divine contemplations. And elsewhere he says, we 
must rest wholly unto God. From wjiich, and from the m^y 
laws that were made in the times of our Saxon ancestors against 
profaning the Lord’s day, the learned bishop Stillin^eet draws 
this pious conclusion, that the religious observation of the Lord»s 
day is no novelty started by ^ome sects and parties among us j 
but tiiat it hath been the general sense of the best part of tiie 
Christian world, and is particularly enforced upon us of the church 
of England, not only by the homilies, but by the most ancient 
ecclesiastical laws amongst us. Accordingly, (b^we the book ^ 
sports had been set forth by king James the first,} not only the 
injunctions of Edward the sixth and queen Elizabeth had spe^ 
cUUy enforced this duty, • but a bill had been jptpvided by the 
bishops' in tlie tweliUi year of queen Elizifoeth, for enfonjing the 



obwsffrstion of it; and divefa^ bills for th^ end had hts^ 
BCtudly brought into paHl^ent f one^ In the 27 SI. thtitled, 
a bill ror the better and nidrelpe’rerend observing of the Sabbath 
day; which having passed both houses after'great disputation, waS 
C 419 3 dented tha'^K^al assent^ probably upon the dislike the queen had 
of the parllai^ent*s int#meddling in matters of religion. Tht^O 
attempts of the like nature were also made ih'^^lihe reign of king 
James the first; as appears by the journals of parliament in the 
several years: ^hd {after what had been done in the first and in 
the third year of king Charles tlfe first) we find a bill in parlia- 
m^^nrin the sixteenth oft Charles the second, for punishing divers 
abiiseSS committed on the Lord’s day; and in the same year, when 
a bili.fdt the better observation of the Lord’s day was prepared 
fdr 4He royal assent, and ready to be passed, it was stolen, and 
coal4. not be recovered upon a strict examination made by the 
house of lordsu Gibs. 236. 

^ Thire shSll he no meetings, assemblies, or concourse cf people, out 
of their &wn parishes, on the Lior(Vs day,Jbr any sports and pastimes 
tohatsoever'l This also was provided against in king James’s book 
of sports: “ We do likewise straightly command that eVery 
“ person shall resort to his own parish church, to hear divine 
“ service, and each parish by itself to use the said recreation after 
“ divine service.” Gibs. 236. 

For any sports and pastimes •whatsoever'] King James the first, 
in the aforesaid book of sports, in the year 1618, publicly de¬ 
clared to his subjects these games following to be lav^ul; viz. 
dancing, archery, leaping, vaulting, may-games, whitsun ales; 
and morris dances; and ifid commandyhat no such honest mirth 
or recreation should be forbidden to hil*subjects on Sundays after 
evening service: but restraining all recusants from this liberty; 
and commanding each parish (as was said before) to use these 
recreations by itself; and prohibiting all ttnlan^td games, b4W- 
baiting, bull-baiting, interludes, and bowling by the meaner so^t. 
nalt.c.^6. Gibs. 236. - 

Killing [5.(1.) By the IS GcOrS. c. 80. §6. If any person or persons 
game or shall Upon a Sunday or on Christmas day, in the day time, know- 
a wilfully take, kill, or destroy any hare, pheasant^ par<» 

Sunday or twdge, heath game, or moor game, or shall upon a Sunday or on 
Christaias. Christmas day use any gun, dog, net or engine for taking, killing, 
or destroying any of the sam^ every such person being convicted 
dtereof upon the oath or oaths of one or more credible witness 
or witnesses, before one or more justice or justices of the peacO, 
in the manner and form prescribed by die said act, shall forfeit 
for the first ofience a sum not exceeding 201., nor less than 1-OL; 
for the second offence not more than 30/., nor less than 20&'; 
and for the third offence may be committed to the common ^ol 
of the county, till he enter into a recognisance to appear 'at the 
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nje:^t quiirter s^ion% wh^re, he4ie convieted} he dieU ^feit 
sum of 501. ; which if he negleefc^r refittietQ pay» he may be 
Imprisoned for a term not less than sax ncx more than twelve 
months, and at the expiration thereof be publicly wlalpt.] 

5. {k.) By the 21 Geo, 3. c.49. Whereas ce ghM n hwses 
rooms, or places^^ within London and. Westiniii.sm^or inUhe 
neighbourhood th^of, have been frequently opened fbr pnblie 
entertaining or amusement, upon the evening of the X<ord^ day; 
and at other places within the said limits, under« pretence "l^f 
quiring into religious doctrines, debates hdve frequently been 
held on the evening of the.Lord’s day, oonceruing divecs text|<^ 
holy scripture, by persons unlearned and incompetent to expmin 
the same, to the corruption of good morals, and to tke,^eat 
encouragement of irreligion and profaneness : it is enacted, that 
every house, room, or other place, which shall be opened o( 

for public entertainment or amusement, or for publicly debating 
on an|^ subject whatsoever, upon any part of the Lord’s da^^lled 
Sunday, and to which persons shall be admitted by the paympnt 
of money, or by tickets sold for money, directly or indirectly, 
shall be deemed a disorderfy house or place; and the keeper 
thereof sliall forfeit 200/. for every Sunday the same shall be so 
used as aforesaid, and be otherwise punishable as the law directs 
in cases of disorderly houses; and the person managing the sam^ 
or acting as master of the ceremonies, or as moderator, president, 
or chairman in any such debate, shall forfeit 100/.; and the 
door-keeper or other person delivering out tickets, 50/.; and any 
person advertising such amusement shall also forfeit 50/. The 
said penalties to be recovered, with full costs, in any of his 
majesty’s courts of recculil at Westminster, by any person who 
shall sue for the same, within six calendar months after the 
offence committed. Provided, that nothing herein shall be con¬ 
strued to abridge the ecclesiastical jurisdiction, or any of the 
liberties or immunities of the act of toleration: 

6. By Me 29 C. 2. c. 7. No person, upon the Lord’s.day, shall 
serve or cxeade, or cause to be served or^exccuted^ any writ, process, 
warrant, order, judgment, or decree {except in cases of treason, 
felony, or breach of the peace) ; but the services of the same shall 

be void to all intents and purposes: and the person so serving 
or executing the same, shall be as liable to the suit of the party 
grieved, and to answer damages to him for doing thereof, as if 
hq had done the same without any writ, process, warrant, orders 
judgment, or decree at all, § 6. 

(5) Though many of the return days are fixed on Sundays, yet die 
court never sits to receive these returns till the Monday after; andt 
therefore no proceedings cw be held, or judgment given, or supposed 
to be given, on a Sunday* 3 Bl, C. 276. citing Swann v* Brookie, 

1 Jo?i. 156. Registr* 19. Davies v. Sailer, 2 Sedh. 627. 6 Moel.250. 
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Process. (5) 
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'Alii 

; emM*; he terror 

pnoceoi iili|^ imi'd been* 

fin; .arresi^g anbdiipr on ilniipf^ (as in JPrznsor^s ca^ HL JSJOtm^ 
who was 20Sk for so doing); but with^^is circuintstano% ibat 
bevtnjpit have arrested 4iii»>, ttpon Iny odi^ day of <'the week. 
Ag^ably to .^^hich* JSeeHng said^ upon such a motion, tibat he 
had Jcnb^ attachments for arrestii^ a man upon a^Sm^ay^ 

but stSl the affidavit contained, thiU he might have been taken 
OB alfother to which Twisden added,, that so also it was.for 
arresting a m^ as he was going to church, to disgrace him. 
Crp. Gpr* 602. 1, Mod.^S, 

%>rocfss] A libel was exhibited in the i^iritual court of Durham 
agaifoth woman for incontinence, and the citation was fixed upon 
th^^ucch door on a Sunday, according to custom; upon which 
it^#aa urged as the opinion of civilians, that such citation was 
smfoxent without a personal serving, and that thi&had been the 
lipnstiht pii^^ce both before and since the statute: 
ch^ef justice said, If the ecclesiastical law was and had^lways 
been to serve this process on a Sunday,(in which respect it w:e» 
different from temporal process, which may be as well served on 
any other day), that then it did not seem to be the intelit of tliis 
statute, to take away the serving it in that manner; which is only 
meant of processes that may as ,well be executed at any other 
time. 5 Mod. 449. 2 Sdlh» 

f 429 ] Except in cases of treason, or breach of the peacx] But 

by the 5 An. c. 9. a judo’s warrant for apprehending a person 
escaped out of the King's Bench or Fleet prison, may be mcecoted 
cm the Lord’s day. $ 3. 

Breach qfihepeace'\ A justice of ti|tpeace made a warrant to 
a constable, to take another person to find sureties, for the good. 
behaviour. Tlie constable executed the warrant on a Sundi^: 

— • - - •— -- ' ■ - ' ..; -r~ 

(x) If Sunday be the last of the four days allowed to plead in abate- 
knent, the defendant m^^file such ptea on the fifth day, ([Lee v. Carl- 
3 T. Rep. 642.); ^but'the four days are inclusive of the first and 
last. Jennings v. Webb^ 1 21.jK.277. HarhoYd v.PeriealyBT.R.^lO.'} 
So if a plea be demanded on a Saturday, the defendant haS' twenty- 
four hours to plead, exclusive of the whole of Sunday. [^Solomons v. 
Breeman,li 4 T. Rep.SBT. And if exception be taken to bail, in which 
dike four days are allowed to .perfect bail (thp^first exclusive, and the 
last inclusive); if the exception be take^^on.a Wednesday, Sunday 
being np.day, im attachinent cannot regularly issue against the sheriff 
till tne Tiiesdf^ folloi^ing. [^Nortkv. Evans,^ H.Bc.SS. Ifatnan^fae 
arrested on a Sunday, he may be discharged out of custody by Apply¬ 
ing to the courts of law; but being once in lawful custody, if he 
escape without the privity of the sheriff, he may be retaken at any 
time. \_^Aikihson v. Jameson,'} 5 T. Ren. 25. (See also <S{Mtttl>f E. 1. 
W4ts which acc returnable on a Sunday, must be executed at latest 
the Saturday before. [^Loveridge, one, &c. v. Plaist(mi\ 2 H. Bl, 29. 



«|j|' 

and he.was^tt 0 ed by the cbuit; who 4hat aiwaanrant 

fbr the-good behavioatj^ls a wamni'isr di&pee^^nd and' 
that this statute is to be favourably tiflerpr^^fid -^r^the peace.' 
iShi^«<250. * . . fi 

7. By the same statute, ^ any/^persm^^hieh. shail ira^itmorUiiLMttrj. 
the Lor^s day^ shall be then robbed; no hundred, or th^ iilha^ 
bitants thereof shall be charged with or answttabla'^<^r<i«aliy 
robbery so committed; but the person so robbed shall be hamad' 
from bringing any action for the said robbery; 4 ^, Mevertfaidess, 
the iuliabitants of the counties and hundreds (dfler notice of any 
such robbery to them or some of them given, fix ailer'hne apa 
cry for the same to be brought) shall make frcsii suit after dhe 
offenders; on pain of forfeiting to the king os much m 6 ncl|i^ as 
might have been recovered against the hundred by the^pa^iy 
robbed, if this law had not been made. § 5. ’ ^. 

^ any person, This clause was probably inserted, 

refwe^Mt to a judgment given in the court of kMlg!!s bench„i, 

M» 1 ^^!; in the case between Waite and the Himdred of Stoke; 
where the question wa% whether one being robbed upon die 
Sunday morning in time of diVine service, and making hue and 
cry, attd the hundred not producing any of the robbers, the said 
hundred should be chargeable by me statute. And this question 
was twice argued at the bar on both sides; and the justices, deli¬ 
vering their opinions seriatim, because it was a leading case in 
this point, and had never before been questioned, Croke, Dode- 
ridge, and Haughtmi held thaf the hundred was chargeable; but 
Montague chief justice-held the contrary, for this among other 
reasons, because the law appoints that men should be at divine 
service on Sunday, and aa^is at the peril of those who will travel 
upon Sundays, if they be robbed. However judgment was given 
otherwise; and it appears not by the report what the particular 
occasion was to travel on the Sunday. Cro. Ja. 496. Gibs, 239. 

Which sJiall travel upon the JboriVs day'\ M. 7 G. Teshmaket' 
against the Hundred of Edmingion. The plaintiff lived a mile 
from the church, and going thither witji his lady in his coach 
upon a Sunday, was robbed; and brought his action against the 
hundred, and recovered; for the statute extends only to the case 
of travelling: but Prait chief justice smd, If they had been going [ 423 ] 
to make visits, it might have been otherwise. Str, 406. (y) 


(y) In which opinion the court of common pleas afterwards con¬ 
curred* Com, R, 345. 
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Who shall 
or shall not 
be admitted 
to tlie holy 
coinmu- 
lion. 


CONCERNING the -admin^teriag of this sacrament to sick 
persons: see title 

[And concerning the taking of the sacrament before election 
into any office of magistracy, or place relating to the government 
of any corporadon : see title I. 4. 

1 . Rubric. There shall non<5 be admitted to the holy com¬ 
munion, until such tiinfe as he be confirmed, or he ready and 
desirous to be confirmed. 

, iPeccham. None shall give the communion to the 'parishioner ^ 
prie^‘^thout his manifest licence: vohieh ordinance never- 
iheless shall iWt extend to travellers, nor to persons in danger, not' 
to cases of necessity. Lind. 233. 

*" Travellers} For travellers are parishioners of everj^i^jarish. 

Id. 


i 


Persons in danger} That is, in .danger of death. Id 

And by Can. 28. The churchwardens or questmen and their 
assistants shall mark, as well as the minister, w'hether any 
strangers come often and commonly from other parishes to their 
church, and shall shew their minister of them, lest perhaps they 
be admitted to the Lord’s table amongst others; which they 
shall forbid, and remit such home to their own parish churches 
and ministers, tliere to receive the communion with the rest of 
their own neighbours. 

Ruhr. And if any be an open and notorious evil liver, or have 
done any wrong to his neighbours by ^ord or deed, so that the 
congregation be thereby offended; the curate, having knowledge 
thereof, shall call him and advertise him, that in any wise he pre¬ 
sume not to come to the Lord’s table, until he hath openly 
declared himself to have truly repented, and amended his for¬ 
mer naughty life; that * the congregation may thereby be satis- 
[ 424 3 fied, which before were efiended; and that he hath recompensed 
the parties to whom he hath done wrong; or at least declare 
himself to be in full purpose so to do, as soon as he conveniently 
may. 

Ruhr. The same order shall the curate use with those betwixt 
whom he perceiveth malice and hatred to reign; not suffering 
them to be partakers of the Lord’s table, until he know them to 
be recoriciled. And if one of the parties so at variance, be con¬ 
tent to forgive, from the bottom of his heart, all that the other 
^ hath trespassed against him, and to make amends for that he 
himself hath offended, and the other party will not be persuaded 
to a godly unity, but remain still in his frowardiiess and malice; 
the minister in that case ought to admit the penitent person to 


6 



■4M: 


Jloro’ti supper. 

• 

the holy communion, and not him that is olistinate. Provided, 
that every minister so repelling any^ as is spec^et^ in this or the 
next preceding paragraph of this ru^ie, shall' be obliged to give 
an account of the same to the ordinary, within l[ourte^ .days 
after, at the fartliest. And the ordinary shall proceed 
the offending person, according to the canon. 

By Chin. 26. No minister shall in any wise admit td the' re¬ 
ceiving of the holy communion, any of his cure, or flock, which 
be openly known to live in sin notorious, without repentance; 
nor any who have maliciously and openly contended with their 
neighbours; nor any churchwardens*or sidemen who refuse 
or neglect to make presentment of offences according^to^ their 
oaths. • ' . 

By Can. 27. No minister, when he celebratcth th^T oom- 
miuiion, shall wittingly administer the same to ahy but to such 
as kneel, under pain of suspension; nor, under the like pain, to 
any that refuse to be present at public prayers, according tb the 
orders of the church of England; nor to any that are common, 
and notorious depravers of tjie book of common prayer, and ad¬ 
ministration of the sacraments, and of the orders, rites, and 
ceremonies therein prescribed; or of any thing that is contained 
in any of the 39 articles; or of any thing contained in the 
book of ordering priests and bishops; or to any that have 
spoken against and depraved his majesty’s sovereign authority in 
causes ecclesiastical; except every such person shall first ac¬ 
knowledge to the minister before the churchwardens, his repent¬ 
ance for the same, and promise by word (if he cannot write) 
that he will do so no more; and except (if he can write) he shall 
first do the same under his hand-writing, to be delivered to the 
minister, and by him sent to the bishop of the diocese, or ordi- [ 425 ] 
nary of the place. Provided, that every minister so repelling 
any (as is specified either in this, or in the next preceding con¬ 
stitution) shall upon complaint, or being required by the ordinary, 
signify the cause thereof unto him, and therein obey his order 
and direction. • 

By Can. 109. If any offend their brethren either by adultery, 
whoredom, incest, or drunkenness, or by swearing, ribaldry, 
usury, or any other uncleanness, or wickedness of life; such rib- 
torious offenders shall not be admitted to the holy communion, 
till they be reformed. 

2 . Can. 71. No minister shall administer the holy communion Not to be 
in any private house; except it be in times of necessity, when adminis- 
any being either so impotent as he eannot go to the church, or 
very dangerously sick, are desirous to be partakers of the holy houses 
sacrament: upon pam of suspension for the-first oftenoe, and 
excommunication for the second* Provided, that houses are 
here reputed for private houses, wherein are no chapels dedi- 
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cated and nlldwed, by the ecclesiastical laws of this realm. And 
pi'ovided also, under the pain^ before expressed, that no chap¬ 
lains do administer the condnunion in any other places, but in 
the chapels of the said houses; and that also they do the same 
vei'y seldom upon Sundays and^ holidays: so that both the lords 
and masters of the said houses and their families, shall at oth^' 
times resort to their own parish churches, and there receive the 
holy communion at the least once every year. 

3 . Can, 22. We do require every minister to give warning to 
his parishioners publicly in the bhurch, at morning prayer, the 
Sunday before every tinf»e of his administering that holy sacra¬ 
ment, for their better preparation of themselves: which said 
wami^ we enjoin the said parishioners to accept and obey, 

rnijd^P^e penalty and danger of the law. • 
r-^^Sd^y : Tlic minister shall always give warning 

celebration of the holy communion, upon the Sunday, or 
som^ hofiday In^m^iately preceding. 

4 . Rube,/,- Sb'^imy as intend to be partakers of the holy com¬ 
munion shdU signify their names Jto the curate, at least some 
time the day before. 

JE. 13 Car, 2. An action upon the case was brought against a 
minister for refusing the sacrament to another, and the jury 
found for the plaintifi^ and gave damages. And it was moved 
in arrest of judgment, among other things, that the party had 
not set forth in his declaration, that he gave notice according to 
the statute ; nor that he was a parishioner of that parish ; with¬ 
out which the minister might not admit him by the laws of the 
church. But these points appear not to. have come under con¬ 
sideration, because another exception was of itself adjudged to 
be fatal, viz, that the plaintiff declared for not administering 
two Sundays, and had not set forth that in the second instance he 
desired the minister to do it, and yet entire damages had been 
given for both. 1 Sid, 34. 

5. Rubr. lliere shalbbe no celebration of the Lord’s supper, 
except there be a convenient number to communicate with the 
priest, according to his discretion. 

And if there be not above twenty persons in the parish of 
discretion to receive the communion; yet there shall be no 
communion, except four (or three at the least) communicate with 
the priest. 

And in cathedral and collegiate churches and colleges, where ^ 
there are many priests and deacons, they shall all receive t^e* 
QOmmunioH with the priest every Sunday, at the least, except 
iAey have reasonable cause to the contrary. 

6 . Can. 82. Whereas we have no doubt, but that in all 
churches convenient and. decent tables are provided and placed, 
for the celebration of the holy communion; we appoint that the 
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tame tables shall, from time to time, be kept and rqjaired, in 
sufficient and seemly manner, and covered in time of divide ser> 
vice with a carpet of silk or other decent stu^ thought meet by 
the ordinary of the place, if any quesdop be made of it, and with 
a fair linen cloth at the time of the ministration, as becometii 
that table; and so stand, saving when the holy communion is to 
be administered, at which time the same shall be placed in so 
good sort within the church or chancel, as thereby the minister 
may be more conveniently heard of the communicants in his 
prayer and ministration, and the communicants also more con¬ 
veniently and in more number may communicate with the smd 
minister. ^ 

7. By Cath 20. The churchwardens, against the'l^l^e of Bread and 
every communion, shall at the charge of the parish, with^^^j^ 

vice and direction of the minister, provide a 
of fine white bread, and of good and wholeson^e winci 
number of communicants that shall receive;^. wfii(^ wme 
shall be brought to the communion table, ii^;0^eliyii. and sweet 
standing pot or stoop of pew.ter, if not of punei^ metjsl. 

And by the rubric: The bread and wine for the communion 
shall be provided by the curate and churchwardens, at the 
charges of the parish. 

In the case of Franklyn and the Master and Brethren of St. [ 427 ] 
Crosst T. 1721. Although by the endowment, the vicar was to 
find the sacrament wine; yet the court were of opinion it should 
be found by the parishioners, according to the canon. Bunb. 79. 

-It had been better to have said, according to the rubric; 

which is established by act of parliament. 

And to take away all occasion of dissension and su)>erstitioii, 
which any person hath or might have concerning the bread 
and wine; it shall suffice, that the bread be such as is usual to 
be eaten, but the best and purest wheat bread that conveniently 
may be gotten. 

8. In the t ubric in the communion service of the 2 Ed. 6. Offertory, 

it was ordained, “ that whyles the clearkes do syng the offer- , 

“ tory, so many as are disposed, shall offer to the poore 

“ mennes boxe, every one according to his habilitie and charit- 

able niyiide.” • 

And by the present rubt'ic .* Whilst the sentences of the offer¬ 
tory are in reading, the deacons, churchwardens, or other fit per¬ 
son appointed for that purpose, shall receive the alms for the 
poor, and other devotions of the people, in a decent basin to be 
provided by the parish for that purpose, and reverently bring it 
to the priest, who shall humbly present and place it upon the 
holy table. 

And after divine service is ended, the money given at the o:6^r- 
tory shall be disix>scd of to such pious and charitable uses, as 
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the minister and churchwardens sjiall think fit; wherein if they 
disagr^y it shall be disposed of is the ordinary shall appennt. 

9. Itvbr. Such ornaments of the church, and of the ministers 
thereof, at all times of |:heir rninistration, shall be retained and be 
in use, as were in the church of England by the authority of par¬ 
liament in the second year of the reign of king Edward the sixth. 

And by the rubric of the 2 Edie. 6. It is ordained, that upon 
the day and at the time appointed for the ministration of the holy 
communion, the priest that shall execute the holy ministry shall 
put upon him the vesture appointed for that ministration, that is 
to say, a white albe plana, with a vestment or cope; and where 
there be'-many priests or deacons, there so many shall be ready 
to help the priest in the ministration as shall be requisite; and 
shall have upon them likewise the vestures appointed for their 
ministry," Chat is ,to say, albes with lunacies. 

ibid whensoever the bishop shall celebrate the holy commu¬ 
nion in the church, or execute any other public ministration; he 
shall have upon him, besides his rochet, a surplice or albe, and 
a cope or vestment,*and also his pastoral staff in his hand, or else 
borne or holden by his chaplain. 

10. Art. 28. Transubstantiation (or the change of the sub¬ 
stance of bread and wine) in the supper of the Lord, cannot be 
proved by Holy Writ; but it is repugnant to the plain words of 
Scripture, overthroweth the nature of a sacrament, and hath given 
occasion to many superstitions. 

And by the statute of the 2,5 Car. 2. c. 2. The declaration re¬ 
quired as a qualification for offices, is as follows: “ I, A. B., do 
“ declare, that there is not any transubstantiation in the sacra- 
“ ment of the Lord’s supper, or in the elements of bread and 
“ wine, at or after the consecration thereof by any person what- 
“ soever.” 

11. By Can. 27. No minister, when he celebrateth the com¬ 
munion, shall wittingly administer the same to any but to such 
as kneel; under pain of suspension. 

And by the mbric at thc<snd of the communion office; Where¬ 
as it is ordained in this office for the administration of the ILord’s 
sapper, that the communicants should receive the same kneel¬ 
ing, (which ortler is wt ll meant for a signification of our humble 
and grateful acknowledgment of the benefits of Christ therein 
given to all worthy receivers, and for the avoiding of such pro-;- 
fonation and disorder in the holy communion as might otherwise 
ensue,) yet lest the same kneeling should by any persons, either 
out of ignorance and infirmity, or out of malice and obstinacy, 
be tnisconstrued and depraved; it is here declared, that thereby 
no adoration is intended, or ought to be done, either unto the 
sacramental bread and wine there bodily received, or unto any 
corporal presence of Christ’s natural flesh and blood; for the 



sacramental bread and wine remain still in tlieir very natural sub¬ 
stances, and therefore may not jbf ^ored (^br that were idolatry, 
to be abhorred of all fai^fiil Christians); and the natural body 
and blood of our Saviojur Christ a^^.iu heaven, and not here; it 
being against the truth of Christ’s natural body, to be at one time 
in more places than one. 

12. Art. SO. The cup of the Lord is not to be denied to Uie c^mmu- 
lay people; for both the parts of the Lord’s sacrament, by Christ’s 
ordinance and commandment, ought to be ministered to all Chris¬ 
tian men alike. 

And by the statute of die 1 JRdw. 6. ^ 1. forasmuch as it is 
more agreeable to the first institution of the said sacrament, and [ 429 ] 
more conlbrnyible to the common use and practice of the apostles 
and of the primitive church for above 500 years after Chi^t’s 
ascension, that the same should be ailministered unde^ both the 
kinds of bread and wine, than under the form of%read only; and 
also it is more agreeable to the first institution of Christ, and to 
the usage of the aposdes and the primitive church, that the peo¬ 
ple should receive the same with die priest, dian th^ the priest 
should receive it alone: it is ‘therefore enacted, that the said most 
blessed sacrament be commonly delivered and ministered unto the 
people, under both die kinds, that is to say, of bread and wine, 
except necessity otherwise require. And also diat the priest 
which shall minister die same shall, at the least one day before, 
exhort all persons which shall be present, likewise to resort and 
prepare themselves to receive same. And when the day pre¬ 
fixed conietli, after a godly exhortation by the minister made, 

(wherein shall be further expressed the benefit and comfort pro¬ 
mised to them which worthily receive the holy sacrament, and 
danger and indignation of God threatened to them which shall 
presume to receive the same unworthily, to the end that every 
man may try and examine his own conscience before he shall re¬ 
ceive the same,) the said minister shall not without a lawful cause 
deny the same to any person diat will devoudy and humbly de,- 
sire it.—Not condemning hereby dip usage of any church out 
of the king’s dominions. § 7. 

IS. Ruhr. If any of the bread and wine remain unconsecrated, Bread and 

the curate shall have it to his own use; but if any remain of that 
which was consecrated, it shall not be carried out of the church, 
but the priest and such other of the communicants as he shall 
then call unto him, ‘ihall, immediately after die blessing, rever¬ 
ently eat and drink the same. _ . • ■ , 

14. By a constitution of archbishop Langtoii, it is enjoined. Oblations 

that 110 sacrament of the church shall be denied to any one, upon * 

the account of any sum of money; but if any tiling hath been ac¬ 
customed to be given by the pious devotion ol the faithful, justice 

II II 4 




[430] 


How often 
in the year 
to be ad- 
ministcredt 


I *31 3 


shall be done thereupon to c^urcheB by the ordinary of the 
place afterwards. Z««<^.278f* ** 

Upon the accmoU of anp switK of money\ Used to be paid or 
taken in the administratioH^{iany of the sacraments. 

Hath been accustomed ^ be givcn\ That is, of old, anti for so 
long time as will creaUf..Ai prescription, although at first given 
voluntarily; for they who have paid so long, are presumed at first 
to have bound themselves voluntarily thereunto. Id, 

And by tlie tvh'ic: Yearly at Easter, every parishioner shall 
reckon with the parson, vicar, of curate, or his or their deputy 
or deputies; and pay to them or him all ecclesiastical duties, ac- 
customably due then and at that time to be paid. 

15, By the ancient cafwn law, every layman (i|ot prohibited 
by^crimes of a heinous nature) was required to communicate at 
least thrice in the year, namely, at Easter, Whitsuntide, and 
Christmas; and the secular clergy not communkating at those 
times, were not to be reckoned amongst catholics. Gibs* 387. 

And by the rubric in the book of common prayer: Every pa¬ 
rishioner shall comlnunicate at the least three times in the year, 
of which Easter to be one. 

And by Can. 21. In every parish church and chapel where 
sacraments are to be administered, the holy communion shall be 
administered by the parson, vicar, or minister, so often, and at 
such times, as every parishioner may communicate at the least 
thrice in the year, whereof the feast of Easter to be one: accord¬ 
ing as they are appointed by the book of common prayer. 

And the churchwardens or questmen, and their assistants, shall 
mark (as well as the minister) whether all and every of the pa¬ 
rishioners come so often every year to the holy communion, as 
the laws and constitutions do require. Can. 28. 

■ And shall yearly, within forty days after Easter, exhibit to the 
bishop or his chancellor, the names and surnames of all the pa¬ 
rishioners, os well men as women, which being of the age of six¬ 
teen years received itot the communion at Easter before. Can. 
112 . 

By Can. 24. All deans, wardens, masters, or heads of cathe¬ 
dral and collegiate churches, prebendarias, canons, vicars, petty 
canons, singing-men, and all others of the foundation, shall re¬ 
ceive the communion four times yearly at the least. 

Atid by Can. 23. In all colleges and halls within both the uni¬ 
versities, the roaster and fellows, such especially as have any pupils, ^ 
shall be careful that all their, said pupils, and the rest that remain * 
among them, do diligently ftequent public service and sermons, 
and receive the holy communion, which we ordain to be adminis¬ 
tered in all such colleges and halls, the first and second Sunday 
of every month; requiring all the said masters, fellows, and scho¬ 
lars, and ail the rest of me students, officers, and all oUier the 
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servants there, so to be ordered, that every cwi6 of therti shall Oora- 
municate four times in the year at die least, kneeling reverently 
and decently upon their knees, ad^rdirig to the order of the 
communion book prescribed in 

16. By the 1 JEdw. 6. c. 1. WB^vei* diall deprave, despi^, 
or contemn the most blessed sacrament of the body and blood of 
our Saviour Jesus Christ, commonly called the sacrament of the holy com- ‘ 
altar, and in Scripture the supper and table of the Lord, the com- niunion, 
muiiion and partaking of the body and blogd of Christ, in con¬ 
tempt thereof by any contemptuous words, or by any words of 
d^raving, despising, or reviling, or whdSoever shall advisedly in 
any other wise contemn, despise, or revile the said most blessed 
sacrament, contrary to the effects and declaration abovesal^; 
shall suffer imprisonmnent of his body, and make fin^ and ransdfn j 

at the king’s tiHil. And the justices of the peace, or three of them 
at least, whereof one to be of the quorum, shall have power to 
take information and accusation by the oaths of two witnesses j 
and after such accusation or information so had, to inquire by the 
oaths of twelve men, in every their four cpiarier sessions yearly 
to be holden, of all and singular such accusations or informations 
to be had or made of any the offences aforesaid; and upon every 
such accusation and information, the offender shall be inquired 
of and indicted before the said justices, or three of them as afore¬ 
said, of the said contempts and offences, by the verdict of twelve 
men, if the matter of the said accusation and information shall 
seem to the said jury good and true. ^ 1. 

And the said justices, or three of them as aforesaid, before 
whom any such presentment, information, and accusation shall 
be made, shall examine the accusers what other witnesses were 
by and present at the time of the committing the offence, and 
how many others than the accusers have knowledge thereof; 
and shall have power by their discretion, to bindf by recog¬ 
nizance as well the said accusers, as all such other persons 
whom the said accusers shall declare to have knowledge of the 
offences .by them presented and informed, every of them in 5/. to • 

the king, to appear before the said justices, before whom the 
offender shall be tried, at the day of trial and deliverance of such 
offender, f 2. 

And the said justices, or three of them as aforesaid, shall 
have power to make process against every person so indictedi W «- J 
two capiases and an exigent^ and by capias utlagatunif into all 
the places within this realm; and upon the appearance of the 
offender, to determine the offences aforesaid: and the said 
justices, or three of them as aforesaid, shall have power to let 
any such person so indicted, upon sufficient sureties, by their 
discretion, to bail for their appearance to be tried.* $ 3. 

Provided, that the said justices at their quarter sessions 
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whece any offender shall be or stand indicted of any of the said 
oiS^niqeB, shall direct a writ in the king*8 name, to the bishop cf 
diocese wherein the oflfeiice is supposed to be committed, 
willing and requiring the'said bishop to be in his own person, or 
by his chancellor, or other his sufficient deputy learned, at the 
quarter sessions in the said county to be holden, when and 
where the said offender shall be arraigned and tried, appointing 
to them in the said writ the day and place of the said arraign¬ 
ment ; which writ shall be of this form ; “ The king, &c. to the 

“ bishop of-greeting. ^We command you, that you, your 

“ chancellor, or other ^ur deputy sufficiently learned, be with 
** our justices assigned to keep the peace within our county of 

“-such day; at our session then aqd there to be 

^‘'holden, to give counsel and advisement to the same our 
justices assigned to keep the peace as aforesaid, upon the 
** arraignment and delivery of tlic offenders, against the form 
“ of the statute, concerning the holy sacrament of the altar.” § 4. 

Provided, that no person shall be indicted for any the said 
offences, but within three months next after the offence com¬ 
mitted. § 5. 

And in all trials for such offences before the said justices, the 
person complained of and arraigned shall be admitted to purge 
or try his innocency, by as many or more witnesses in number, 
and of as good honesty and credence, as the witnesses be whicli 
deposed against him. § 6. 

Service 17. Upon the Sundays and other holidays (if there be 

when tlierc no communion) shall be said all that is iippointed at the coro- 
isno com- munion, until the end of the general prayer for the whole state 
mumon. church militant here in earth, together with one or 

more of the collects there following; concluding with the 
blessing. 
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£3ahometan0. 

I^FR. Hawkins say , it seems to be agreed to be a good ex-f 
ception to a witness, that he is an infidel; that is, that he 
believes neither the Old nor New Testament to be the word of 
God, on one of which our laws require the oath should bip 
administered. 2 Haw, 434. 

Nevertheless, infidels ip some cases have been admitted to 
give evidence. 

Thus in the case of Omic/iund and Barker^ in the court of 
chancery, a Mahometan was sworn upon the Koran. 2 Eq. 
Cos. Abr. 397. 
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And M, \2 Geo.^, At the diotlticit, Bee.1738, present, 
the two chief justices. On a complaint of Jaa)b Fachina a^nlt 
general Sabine, asgovernor of Gibraltar; Alderaman Ben M^nso, 
a Moor, was produced as a witness, and sworn upon tlie Koran. 
Str. 1104-. 

See Cj^tlttj^f • 


flParriase. 

QONCERNING marrying again, the*former husband or wife 
being living: see tit. po{p0jltttp. 

Concerning *a man marrying a second wife, the former wife 
being dead; or marrying a widow: see tit. IBlgfttTIp. 

[Having first premis^, that the statute of the 4* Geo. 4!. c. 76., 
which will often occur in the following sections, doth not extend 
to the marriages of the royal family, see Royal Marriage Act, 
12 G^o. 3. r. 11., iti/rd) I.; nor to Scotland;• nor to any mar¬ 
riages amongst the people cdlled quakers, or amongst persons 
professing the Jewish religion, where bot/i the parties are quakers 
or Jews respectively (6), §30,31.(7); and extends only to 
E7iglandi § 33.; thus including Wales and Berwick-upon-Tweed, 
see 20 G<?o. 2. c. 42. $ 3.] I will treat of the matters contained 
under this title in the following order: — 

I. fVho may marry [and who may not']. (Page 434.) 
II. Of marriage contracts. (Page 453.) 

III. Of banns. (Page 460.) 

IV. Of licence. (Page 462.) 

V. When and where to be solemnized; and therein of 
clandestine marriages. (Page 465.) 

(6) Provision is therefore still wanting for marriages, where only 

one of the parties is a quaker, jew, or protestant dissenter of several 
persuasions, and the other a church of Erfgland protestant. In Jones 
V. Robinson, ^Phill. Rep. 285., decided before 26 Geo. 2. o.33. § 11. 
was repealed by 3 Geo, 4. e.75. § 1., nullity of a marriage by reason of 
minority was established, one of the parties only (the woman) being 
a Jewess. ® 

(7) The 26 Geo. 2. c. 33. § 17, 18. were to the same effect, adding 
the words, nor to any marriages beyond the seasas did 3 Geo. 4. 
c. 75. § 24. 4 Geo. 4), c.&l. 91. See hf-a, as to the latter. 

Two printed copies of 4 Geo. 4. c. 76. are to be transmitted to the 
officiating ministers of the several parishes and chapelries in England 
respectively; one of which copies shall be deposited and kept with 
the book containing the marriage register of such parish or chapelry, 
in the chest or box provided for the custody of the same. 4 G«o. 4. 
C.76. §32. 
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yi. Form of solemfd^ion, (Page 479*) 

Fee for marriage, (Page 480. J 
Register of marriage^ (Page 482.) 
lx. Certificate (f mamage, (Page 484.) 

X. Tnal of marriage, {Ihid,) 

XI. Divorce, (Page 490 Z».) 

XII. Alimony, (Page 500.) 

XIII. Elopement. (Page ^08.) 

I. TVho may marry {and who may nof], (8) 

1. Edm. JVhere there is not the conseiU of both parti es, it is 

{8) See Com. Dig. tit. Baron ^ Feme (B 2, 3,4.) x mABlackstone 
(1 Comm. 434, 435.) declares, that marrmges had under ca«o«*ca/ 
disabilities of, 1. pre-contract; 2. consangutna^; 3, affinity, ana 
4. some particular corporal injirmihes, {viz. frigidity, or 
impotency,) arc, by our law, not void ab initio, or tpsofado ^ 
aX only by sentence of separation, and m the lifetime ot both 
parties/because after the death of-either, the marriage is already 
dissolved; and the sentence of the ecclesiastical court declaratory 
that it is void, cannot then tend to the reformation of the parties. 
Thus, in a case of affinity, Harris v. Hicks, Salk. 548., the spiritual 
court was prohibited to annul a man’s marriage with his first wife s 
sister after^her death, but was permitted to proceed for incest. 
See also Hemming v. Price, Holt’s Reports, which was a case con- 
saneuinity. The ecclesiastical court cannot annul a marriage after 
the^deat/of one party, as it would bastardize the issue ; but it may 
punish the other for incest or fornication. Broiansword v. Ediaards, 
Tves 245. The canonical disability of pre-contract seems disposed 
onv 26 ^ 0 . 2 . c. 33. § 13. (see inJra,A5f and note there): those of 
inuleldv and entering into religion, mentioned in the text, can rarely 
n^ occur. As to consanguinity, affinity, and impotence, see infra, 

^^he^other sort of disabilities, viz. civU or municipal disabiliti^, 
make the marriage contVact void ab initio, and not merely void¬ 
able ; not that they dissolve a contract already formed, but 
der the parties incapable of performing any comract at idl. they 
do not put asunder those who are joined together, but 
viouslv hinder the junction; and if any persons under these le^al diS- 
abUities come together, it is a meretricious, and not a raatrir^niri 
union. Per Sir J. NichoU, in Elliott and another Gur^ 2 Phill. 

IB Blackstone declares these disabilities to be, 1. Prior mar- 
or haVlSg rothe^ hurbaod or wife living. 2. Wnn, ofa^; 
when a mall inamea under fourtei-o. or a reraale under tw^e. 
rrenr 0 / oonrenr of pwenir or gaorrf.a^ to the ™«na|e of n 
minor, not being wiSoweT or widow, f® U" 

new repealed by 3 Geo. 4. alS. §1.4 Geo. 4. c.76. § 1. 4. 
riaee of an idwt, de natkitate, (see 451. note,) or of a 
being Ifeund lunatic under a comnjission, 

trustees, by statute, is not certified as sane by the chancellor, or a 



no marriage. (9) Therefore give girls ttnlo Ih^$ in 

their infancy, do nothing; unless parties shall ctmsei^ ^ 
they come to the age of disaetion. Tlierefore we do pr^llipill 
that' from henceforth no persions, inhibemm ne de cetera ali^i, 
&c. shall be joined together, where both or either of the parties 
shall not have arrived to the age appointed by the laws and 
canons; unless such conjunction shall be dispensed witha^ in 
cases of necessity, fat' the public welfare. Lind. 272. 

Where there is not, 4’c.'] This constitution is taken out of the 
decretals (z), and was from thence transferred into the body of 
the English laws, in the council at Westminster, in the year 
1175. Gibs. 4^15. 

Girls unto b^ys in their infancy~\ That is, under the age of 
seven years. Lindw, 9,Tl. (I) 

majority of the trustees: a sentence of nullity in the ecclesiastical 
court seems, however, necessary, llxp. Turing, 1 Ves. Sf B. 14*0. 

1. Former marriage, or polygamy. See jpoIucamH, Suit of nullity for 
this cause must be sustained by* strict proof of the identity of the first 
husband and wife, on production before at least one witness, who has 
known them in both characters; and this is particularly required on a 
decree for confrontation. (2 Hagg. Rep. 188 —190.) Thus nullity was 
established on making out the identity of the husband and first wife. 
Morphevo^ v. Morphexv, 2 Phill. Rep. 321. But where this proof failed 
on a decree for confrontation, but was established on a criminal exa> 
mination for bigamy, the sentence of nullity was signed. Searle v. 
Price, 2 Hag. Rep. 187. Where the identity of the parties married was 
granted, a marriage under a licence, in which one of the parties was 
described by a false Christian and surname, was held valid; both being 
of age, and the party having passed many years b}' the false names 
before marriage. Cope v. Burt, 1 Phill. Rep. 224>./)«fg. As to 2. Want 
of age, see next note. 3. Want of consent to marriage of minor; and 
4. Marriage of idiot or lunatic, sec supra. 

(9) Consensus, non concubitus, facit nuptias. Co. Lit. 33. 

(z) Sec C. 30- Q,. 2. and X. 4. 2. 2. 

(1) See Com. Dig. tit. Baron and Feme (B 5.). This is observed 
on with reprobation in Montesquieu’s Esprit des Loix, 1. 26. c. 3. 
Thus if the wife is past nine years of afge at her husband’s death, 
she shall be endowed of whatever age her husband be, though 
he be only four years old. Co. Lit, 33. These premature profan^ 
ations of marriage were probably owing to the right possessed 
by the lord of putting up to sale the marriage of his inrant tenant, til! 
she was sixteen. Even the 18 Eliz, c. 7., which makes it capital 
** unlawfully and carnaHy to know and abuse any woman child under 
** the age ot ten years,” seems to leave an exception for these mar¬ 
riages, by declaring only the unlawful and carnal knowledge of such 
woman child to be felony. Hence the abolition of feudal wardships 
and marilagia, by 12 Car. 2. c. 24., may have contributed to,this,in]i- 
provement of the morals of the people. See 9,Bla. Com. 131. n. IQ. 
Chr. However, if they marry itfra annos nubiles, or of discretion, 
viz* fourteen for the mme, and twelve for the fomale, there needs no 
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Do nothing] That is, as |ii> the bond of matrimony: nor even 
W td espousals, unless after the seventh year, it shall appear, 
either by word or deed, that they continue in the same mind; 
for then, from such willir^es# or consent, espousals do l^ln 
between them. For if after the seventh year complete, both 
parties do continue in the same mind, this is sufficient as to 
es)x>usals. Lindw. 272. 

Unless both parties shall cmiscnt after they come to years of dis¬ 
cretion] The time of agreement or disagreement, when they 
r 4,35 2 niarry within the marriageable years, is for the woman at twelve 
or after, and for the man at fourteen or after; and there needs 
no new marriage, if they then agree. But disagree they cannot, 
.before the said ages; and then they may disagree, and marry 
again to others without any divorce: and if they once after give 
consent, they can never disagree afterwards. If a man of the 
age of fourteen marry a woman of the age of ten, at her age of 
twelve, he may as well disagree as she may, though he were at 
tlie age of consent; because in contracts of matrimony, either 
both must be bouUd, or equal election or disagreement given to 
both : and so on the contrary', if the woman be of the age of con¬ 
sent, and the man under. 1 Inst. 79. 

Age determined by the laws and canons] Which, as to espou¬ 
sals (as hath been said), is the age of seven years, when infancy 
endeth, both in the one party and in the other; and which, as 
to finishing the contract, is the age of twelve in the woman, and 
of fourteen in the man. Lindvo. 272. (a) 

By the laws of this realm, if a woman during her minority, be 


new marriage, if they agree at or after those ages. They cannot dis¬ 
agree hfore those ages; but then they may, and marry again to others, 
without divorce; while, if they once after those ages give consent, they 
can never disagree* after. Co. Lit. [79 a. b.] And this applies more 
strongly, since 26Creo.2. c. 33. § 11. for making marriages after twelve 
or fourteen, and before full age, or twenty-oUts, void, if without banns; 
or by licence, and without consent of parent or guardian, is repealed 
by3Gro. 4. c.75. §1. 4Greo.4. c. 76. §1. The rule is the same if 
either party is under the age of consent, as to that party, though 
the other may be of the age of discretion. Co. Lit. 79 a. and b., 
ifote (Q). Babington . Warner, 3 Inst. 89. Swinb. on Spans. 34. acc. 
Thu aivorce, if had, is d. vinculo. Infra, 500. See a case of a mar¬ 
riage by fraud of a girl twelve years and half old, to her guardian, 
Harford v. Morris, IRapr, 4. 

(a) In this respect the canon and civil law agree. A pritnor^o 
atatis sponsalia effici possunt, si modo id fieri ab utrague persona 
Antelligatur id est, si non tint minores guatn septem annis. Dig.^S. 
114. Justinian, in defining who may contract matrimony, requires 
t|)at the parties be mascidi guidem puberes; fesnunee autem viri 
potentss* inst.‘\, 10. Having before declaxoAfcemincB post imjdetos 
duodecim annos (mnimodo m^scere^udicaniur, et mares post excesmm 
gnatuordecim annorum puberes existtmentiir. Cod. 5. 60. 3. 
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married to a man seised of lands .c^ tenemeifti;^ in^f^ simple or 
fee tail, by purchase or descent, siie shall be en^wed ^ ihe 
thirds past of such lands and tenements, so that she have ftccoiB> 
plUhed the age of nifie yuan at her husband’s death, l^inb. 
Matr, Con. ^ 7. 4 

In cases ofttecessify"] Of which necessity the diocesan, with¬ 
out whose licence they ought not to contract matrimony, shall 
be the judge. Liftdw. 272. 

For the public welfare'] As where two princes conclude a 
peace, and fer the more assured confirmation thereof, match 
their children in marriage: this marriage the laws do tolerate as 
lawful, being made upon such urgent cause, althougli otherwise 
for divers wants, the same were unlawful. Swinb. §7. 

And by the 26 Geo. 2. c.33., which layeth sundry restraints 
upon marriages, the marriages (as hath been said) of the royal 
family are excepted. § 17. (b) 

2 . Marriages tliat are made contrary to die consent of parents, 
are pronounced to be invalid both by the canon and civil law; 
and the church did sometimes anathematize such as married 
without the consent of parents. But yet when sons and daugh¬ 
ters arrive at a competent age, an(l are endowed with the use of 
strong reason, they may of tliemselves contract marriage without 
this coQsent; for it is reasonable that children should be left at 
liberty in nothing more than in marriage, because their future 
happiness in this life depends upon it. By the civil law, indeed, 
an emancipated son might have contracted marru^e without his 
father’s consent: but a son, under the power of his father, could 
not do it without his father’s approbation. And as children owe 
a reverential obedience to their parents, sons at this day under 
twenty-five years of age, and daughters under twenty, are, in 
Holland and other countries governed by the civil law, forbidden 


(6) But by the 12 Geo. 3. c.ll. No descendant of his late ma¬ 
jesty Geo. 2. (other than the issue of princesses married or who 
may marry into foreign families) shall be capable of contracting 
matrimony without the previous consent *of his majesty, his heirs, &c. 
signified under the great seal, declared in council, and entered in the 
privy-council books; and every marriage of any such descendant, 
without such consent, shall be null and void. But in case any descend¬ 
ant of Geo. 2., being above 25 years old, shall persist to contract a 
marriage disapproved of by his majesty, such descendant, after giving 
twelve months* notice to the privy council, may contract such 
marriage, and the same may be duly solemnized, without'the previous 
consent of his majesty; and such marriage shall be good, except 
both houses of parliament shall, before the expiration of the said 
twelve months, declare their disapprobation thereof. And persons 
who shall wilfully solemnize, or assist at the celebration of such 
marriage, without such .consent, shall, on conviction, incirr the 
penalties provided by the statute of pnemunire, 16 R. 2. 
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tot nran^ wilhoyt their parents* cqi^nt. But if diey exceed the 
Silid reactive ages, die bai^' Assent of parents, without.,a suAEIt. 
cijent^eause, is not a l^al imped^ent to hinder them from cpn-. 
i.. ,V tn&ting marrif^; A^, Par. {c) ' -t 

3 But by the law of Bngland, full ag^is when a person^ eidieiC, 
male or female, hath attained to the age of twenty-one yeyrs, 
complete. And accordingly, By the 26 Geo. 2. c, 33. it was eMCted^ 
as follows; All marriages solemnized by licence where either 
of the parties, not being a widower or widow, shall be under the, 
age of twenty-one years, which shall be had without the consent 
of the father of such*br,the parties so under age (if then living) 
first had and obtained: or if dead, of the guardian or guardians 
of the person of the "party so under age lawfully appointed, or. 
one'of them; and if there shall be no such guardian, then of the, 
mother, if living and unmarried; or if there be no mother living 
and unmarried, then of a guardian or guardians of the ,persoi\, 
appointed by the court of chancery—shall be void. §11. , ^ 

. MM . ,,, ■ .1 . . . '■ ' . . . ' . .. ' ^ 

(c) By the civil law, as fixed by the emperor JusUnian, the pre>‘> 
- vious consent of those parents in whose paternal power the .childireu^ 
were, was necessary to enable them to contract matrimony, 
necessity of this consent arose from two sources ; 1. from thb general' 
reverence due by children to parents, which is a principle comfeot^- 
. to all nations: 2. from the nature and rights of that patria potestast* 
which was peculiar to the Roman system of jurisprudence. Hehce^ 
it is very properly said in the Institutes, that the consent of parents,' 
et civilis et naturaUs ratio suadet. 1.10. in proem. If the child was^ 
a female, by the contract of marriage, she passed from the power of 
her father or grandfather, to that of her husband or his progenitor. 
The consent. of her parent, therefore, was necessary to a measure, 
which deprived him of so important a right. Sons, indeed, remained 
subject to paternal power notwithstanding their marriage; but here 
again, reasons peculiar to the civil law rendered the consent of the 
parent requisite; for the law, at the same time that it gave power to 
the parent, bestowed very important rights on the children, while 
tliey remaiped in that powe)*, they being sui et necessarii keredes. ' 
It therefore considered it as a very great hardship, to havesudlian. 
heir imposed on the head of the family against his consent. Inst. 1*^ 
11.7. 1^* 12« §3. These latter reasons do not apply t;o the 

JujdsfMrudi&ice of those nations who derive their origin from the 
Gefmau^.Uo whom this patria potesias was unknown, and with iwhom. 
the marriage of children of either sex operated as an eiqahcipitiop 
frotaa parental authority. See on this subject, Heineccius Slern. Jur.’ 
Gernfy Lilh.1. ^ 16^. 168. ^Sande Deds, Lib.l, Tit. 7. DtfyS. Sf' 
Vinidiltu ad Inst, 1. 9. Any jrestraints, tberdbre, which have beea" 
upon marriage by, them, Jiave proceeded solely from eregard>^ 
to the public good,.by preventmg unwary youth from bekigievei^ed. 
into improper connections; tmd a desire to protect the iqteniid 
peace of families, which must be severely wdund^ by imprudent^ 
conthicts of this nature. 



st^ction was repealed by ^0^. 4. <r. 7^/"$ 1, as to ma.x* 
riages td })e sofemnizea after 2iS 18^2. By 4 Geo. 4^^. 78. 

$16*. it w now enacted, that f^e mther, if living, of an^pajrty 
under twenty-one years, of age, suck ‘parties not l»ing a widower 
<Jr vrtdow; or if the father "shall be dead, the guardian or guardians ties arc 
<lf the person of the party so uncjer age, lax<^tlhj (2) appointed, or «“<*«• «ge- 
one of them; and in case there siuill be no such guardian or guar¬ 
dians, tlien the mother of such party, if unmarried; an<] if there 
shall be fio mother unmarried, then the guardian or guardians 
of (he person appointed by the court of chancer}, if any, or one 
of them; shall have authority to gi\e ednseut lo the mariiage of 
such party; and such consent is hereby required for the marriage 
of such party *>o under age, unless there shall be no person au¬ 
thorized to give such con-.ent. 

And by § 17. In cat,e the fatlier or fathers of the parties to be Iftiicfether 
married, or of one «)f them, so under age as aforesaid, shall be 
fton compos mmtis, or the guardian or guardians, mother or mo- m<n<u,wif 
thers, or any of them whose consent is made accessary as afore- guardians 
said to the marriage of such party or parties, shall be nm compos ^ be 
mentis, or in parts beyond the seas, or shall unreasonably or from non comfot 
undue motives refuse or withhold his, her, or their consent to a »»«*/<*» «• 
proper marriage, then it sh.ill and may be lawful for any person 
desirous of marrying, in any of the before-mentioned casi^s, to parties may 
apply by petition to the hii-tl chancellor, lord keeper, or the •pply 
lords coinmissionei's of the great seal of Great Britain for the 
time being, master of tlie rolls, or vice-chancellor of England, 
who is and are respectively liereby' empowered to proceetl upon 
such petition in a sinninary way ; and in cose the marriage pro¬ 
posed shall upon examinaticyi appear to be jiroper, the said lord 
chancellor, lord keeper, or loids commissioners of the great 
seal for thow time being, master of the rolls, or vice-chancellor, 
shall judicially declare tlic same to be so; and such judicial de¬ 
claration shall be deemed and taken to be as good and edkctual, 
to all intents and purposes, as if the father, guaraian, or guardians, 
or mother of the person so petitioning*, had consented to such * 

marriage. 

And by § 23. If any valid marriage solemnized by licencp Wwn mar¬ 
shall after the first day of November next be procured by a party 
to siich marriage to be solemnized between persons, one or both betvtcen 
of whom shall dc under the age of twenty-one years, not being a parties 
widower or widow, contrary to the provisions of this act, by 
ipeans of such party &lsely swearing os to any matter or matters tt,;, ^by 
to which such party is hereinbefore required personalty to swear, false oatii 
such party wilfuily and knowingly so swearing; or if any valid 

(1^) By will attested by two witnesses. 12 Cara'S. c.2Ai ^8. 

So held in Reddall v. Liddiard, Arches’ Couit, May 8, 1820. 8 PktlU 
Jt. 256. 
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Qtan^age by bdnns sbWU, ftfter said first ‘day oi* KasMMMK 
n^t, be pfocnfed hy •« ^rty thereto to be sdetnnized by 
between persons, one Or both^Wb^ shall be undet^ fiie‘ii^’^' 
twerity-one years, not beings a widower or widow, sudl pMftjr’ 
knowing that sueh person as 'aforesaid under the age of twenty^* 
one years hod a parent or guardian then living, and that^sfi^ 
marriage was had without the consent of such parent or guardian, ’ 
and knowing that bnnns had not been duly published according 
to the provisions of this act, and having knowingly caused or 
procured the undue publication of banns; then ana in every such 
case it shall be lawful for his majesty’s attorney-general (or for 
his majesty’s solicitor-general, in case of the vacancy of the ofiice 
of attorney-general) by information in the nature of an English 
bill in the court of chuticcry or court of exche(}ucr, at the relation 
of a parent or guardian of the minor, whose consent has not been 
given to such marriage, and who shall be responsible for any 
costs incurred in such suit, such parent or guardian previously 
making oath as is hereinafter recpiircd, to sue for a forfeiture 
of all estate, light, title, and interest in any property which hath 
accrued or shall accrue to the party so ofteiiding by force of such 
marriage; and such court sliall have power in such suit to de¬ 
clare such foifeiture, and thereupon to order and direct that all 
such estate, right, title, and interest in any property as shall then 
have accrued, or shall thereafter accrue to such ofiending party, 
by force of such marriage, shall be secured under tlie direction 
of such court for the bt'iielit of the innocent jiaity, or of the issue 
of the marriage, or of any of them, in such manner as the said 
court shtill think fit, ior the purpose of pre\cnting the offending 
party ftom ileiiving any interest in real «)r personal estate, or 
pecuniary benefits fioni such marriage; and if both the parties 
so contracting marriage shall, in the judgment of the couit, be 
guilty of any such offence as aforesaid, it shall bo lawful for the 
said court to selth' and secure such piopertj, or any part thereofj 
immediately for the benefit ol the issue of the marriage, subject 
to such provisions for the offending parties by way of mainte¬ 
nance or otherwise, as the said coint, under the particular cir¬ 
cumstances of the case, shall think reasonable, legard being had 
to the benefit of llu 'ssue of the niai riage dm mg the lives ot their 
patents, and of the issue of the pailies lespeclively by any future 
marriage, or of the jiaities themselves, in case either of them 
shall survive the other: pro\ ided also, that no such inforniatioiv 
as aforesaid shall be tiled, unless it ‘■hall be made out to the satis¬ 
faction of the attorney or solicitor-general before he files the same, 
by oath or oaths sworn before one of the masters in ordinary in 
chancery, or before one of thcHiarons of the exchequer, and which 
they are hereby respectively empowered to adminster, that the 
valid marriage to be complained of in such information hath beert 



in siuih Biiinnec 4 ad.u«d^ sQc^2CireH;;pt9nc^ 

^ the said attca'^^jr or>/^i^l«^-^eiie^ ,are su^^^ 

CMin<i^U> aodiorisse the filing,the-imoi^ti^atibn unc}er.'|jiie,provis]ops,^ 
ofr^s flht» and that sucli marriage baa been solemnia^ witl^tt 
tli^ec^etit of die party or parties at whose relation suitjh iujGbrn)- 
aid^ is proposed to be filed, or of. any other parent or gomtlian 
Qf ,the,\fninor married, to the knowledge or belief of the relator or 
relators so making oath; and that such relator qr relators ,.had 
not known or discovered tiiat such marriage had been solemnii^d • 
more than three months previous to his or their application to tlie. 
attorney or solicitor-general. ,* 

By § 24. All agreements, settlements, and deeds entered into Previou* 
or executed by the parties to any marriage, in consequence of “g>‘e«ra®ntt 
or in relation to which marriage, sucIj information as aforesaid *** ^ 
shall be filed, or by either of the said parties, before and in 
contemplation of such marriage, or after sik:1i marriage, for 
the benefit of the parties or either of them, or their issue, so far 
as the same shall be contrary to or inconsistent with the pro¬ 
visions of such security and settlement as sh'lll be mode by or 
under the direction of such court as aforesaid, under the autlio- 
rity of this act, shall be absolutely void, and have no force or 
oflfect. 

By $ 2.5. Any original informatioji to be filed for the purpose Inform- 
of obtaining a declaration of any such forfeiture as aforesaid, *? 
shall be filed within one year after the solemnization of the mar- ° 

riage by which such forfeiture shall liave been incurred, and shall 
be prosecuted with due diligence; and in case any person or ne¬ 
cessary party to any such information shall abscond, or be or 
continue out of England, it shall be lawful for the court in which 
such information shall he fildd to order such person to appear to 
such information, atul answer the same, within such time as to 
such court shall seem fit; and to cause sucli order to be served 
on such person at any place out of England, or to cause such 
order to be inserted in the London Gazette, and such other Bri¬ 
tish or foreign newspapers as to such <jourt shall seem proper; 
and in default of such jierson appearing and answering such 
information within tlie time to be liniited as aforesaid, to order 
such inforination to be taken as confessed by such person, aiid 
to proceed to make such decree or order upon such information 
as such court might have made if such person had appeared to 
and answered such iiiformatton: provided always, that in case 
the person at whose relation any such suit shall nave been insti¬ 
tuted shall die pending such suit, it shall be lawful for the court 
of chancery, if such court shall see fit, to appoint a proper person 
or proper persons at whose relation such suit may be continued. 

The principle of this measure was to establish the indissolubi- [Account 
Uty of maiTiages when once contracted; and the tendency of its oftfae«pcal 
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of 3 Geo> 4, 
C« 75« § 6> 
—25. and 
of the enact¬ 
ment of 
other acts]. 


[Retro¬ 
spective 
clauses, as 
to marriages 
of minors 
without 
consent, by 
licence, 
licfuru 
22 July, 
1822.J 


[Inv.s1idity 
of mar¬ 
riages of 
minors had 
without 
consent by 
fraudulent 
ppbiicadon 
of banns,] 


retrospective clauses and other details respecting the grwt-of li¬ 
cences, publication of banns, &c,. excited considerable di^us^cwts 
as well with in as out of the walls of parliament. These latter regii- 
lations were unquestionably as vexatious and absurd as they were 
wholly inadequate to replace that check ou the clandestine hiot- 
riages of minors, which the abolition of power to nullify 
for want of consent bad taken away. These were principally con¬ 
tained in § 8—25. of the act, and were repealed at the first opppi?- 
tunity in the next session; vh, by 4 Gro. 4. c. 17. § 1. This jajter 
act restored the usual m^iiiner of ^grantiniij licences and puiblishing 
banns, conformably to 2S Geo. 2. r. 33., .lrom and after 26 March, 
1823, and contained a saving for “ marriages solemnised under 
the regulations of .3 Gm. 4. c. 75.” (3); with a proyiso, “ that no 
marriage solemnized under licaurs granted in the form and 
manner prescribed by either 26 Geo. 2. c. 33. or 3 Geo. 4. c. 75. 
shall be deemed invalid, on account of want of consent of any 
parent or guardian.” It was then itself repealed, from and after 
1 Nov. 1823, by 4 (7m 4. c. 76. 1. ‘^--except as to any acts, 

“ mutters, or things done under it before that day ; and also except 

so far as it repealed any former act.” The remaining provisions 
of the 26 Geo. 2. r. 33. (or old niandage act), are snso entirely 
repealed by 4Gro. 4. c. 76. § 1. from and after 1 Nov. 1823; 
“ except as to any acts, matters, or things done under it before 
“ that day; ajul also except so far as it repealed any former 

The rdrosi^cctive clause of 3 Geo. 4. c. 75. for legalizing cer¬ 
tain marriages had before the passing of that act, viz, before 
22 July^ 1822, with its attendant ])rovisoes, is as follows: — 

All marriages solemnized hij licence before 22 1822, 

without any such consent as required by 26 Geo. 2. c. 33 § 11., 
where the parties have continued to live together as husband 
and wife till the death of cither, or till 22 Jidj/, 1822, or have 
oiily discontinued iheir cohabitation for the purpose, or during 
the pending of any procepdin^s touching the validity of such 
marriage, are ileclavcd valid, if not otherwise iuvalid. 3 Geo. 4. 
c.' 75. ^ 2. 

All marriages solemnized uy i.iciixcE before 22 Jidy^ 1822] 
Sernh. This does not give validity to marriages by banns without 
consent of parents or guardians, where either or both parties 
being minors, and not widower or widow, their true or usual 
names were not used; or where their true but not usual names 
were used for the purposes of fraud, if celebratetl before 22 July, 

(3) Viz. Marriages solemnized between 22 July, 1822, (or in some 
cases between 1 Sept. 1822) and 26 March, 1823, pursuant to 3 Geo. 4. 
c. 75. See die act itself, the peers’ protests, &c. in “ Tyrvi3hiU*s Notes, 
and Observations on its Construction," 2d edit. 1822. 



1822; tof per lord Sto^cU, in PougfH v. Tomkiks, M. ^ iS». 268, 
‘decided on similar wording in 26 Geo. 2. r. 33. It mist be titkm 
as the clear intention of the legislature^ that the hanris are to be 
pMished in the true najncs, though it is not so expressed in ike 
statute. Again, in Sullivan v. Sullivan, 2 Hagg. Hep. 233., he says 
a publication of false names is didercnt from a false description 
of residence; the latter is a mere impedimentum impeditixmi, 
but the former is an impedimmtum dirimens, invalidating the 
marriage in Mo; and this, arising fi*om the very nature of tlie 
thing, and the extent and use of the publication. It will be neces¬ 
sary, therefore, to attempt a review df the 'principal cases in 
which marriages of minors without consent have been annulled 
iorf audident publication of banns. 

First, w'here an additional name was inserted l)etween the 
Christian and surname. (4*) In one case the court inclined to de¬ 
termine in favour of a marriage, where the woman's name was 
published as Maria “ Philippe^' Corneck, her real name being 
Maria” Corncck onl;f; as the first could ncyor have misled any 
one of the family present,•and as the second could scarcely 
have deceived aiiy person, where used with the other names, 
and no fraud, disjiarity of age, &c. being shewn. (5) 

Sccondlij, where that name by wJiich, out of more than one 
baptismal name, the i>arty was called by his friends (c. g. 

Peter,” he being named “ William Peter”) was dropped, and 
the banns described him as “ William.” (6) 

Thirdly, where a false Christian name was substituted for the 
real one (7), the name so used must bo shewn not to have 
been subsequently acquired, adopted, or used in common parl¬ 
ance ; and that the alleged aight name continued to be the only 
proper name, and the only one in general use; and lastly, that 
the marriage was an act of fraud on the complaining party, 
without paiticipation of the latter, (8) Publication in false 
names is no publication at all; for no notice is given or 
opportunity afibrded to persons interested in preventing the 
marriage, of knowing what is about to take place, or alleging 
impediments, when the persoiis arc not knowm by the descrip¬ 
tion. (9) 

(4) FclloKcs V. Stcicarl, 2 Ph. R.2o8.257. fltffer v. Heffer, 2 M. 
S. 265. 2 Hagg. 11. 233. note f. Tree v. Quin, 2 M. 4* S. 266. 

2 Ph.'ll. 14, 15. (ireen v. Dalton, 1 Addams’s Rep. 289. 
f5) Dohltyn 'f.K'orneek, 2 Phillt'lt.'\02. 

(6) Pouget V. Tomkins, I Ph. R. 499. 2 Hagg. It. 142. 2 M. Sf S. 
R. 262. S.C. Stanhope V. Ralciv-'in, 1/ldd. Rep.U3. S,P. 

(7) SCe IVijiatt v. Hen'rpl 2 Hagg. /?. 213. 

(8) Wpatt y.,Herirtf, 2 ftagg. ltep.2\5. 

(9) Pouget V. Tomkihsi 1 PhilL 502. 2 h^agg. 142. 2 Af. Sc S. 
R.2G2. S.C. 




Fourthly, where a false surname was given j e. g. “ Long for 
**'Longley”(l), “ Widowcroft” lor “ Meddowcroft** (2), ** Wnghtf' 
for f‘ Ney.” (3) Thus, where the.parties were majors at the time 
of the marriage, and the husband caused a misdescription of his 
wife’s name in the banns, as Sarah KeUp, widow, not withstand- 
ing her own explanation to him, that h4r real name was Sarah 
White, and that she was a sjnnstei', the marriage was held good, 
for there was no fraud on any one, and the act docs not require 
a description of the parties. (4) r And the court were inclined to 
determine in favour of a marriage, where the banns were pub¬ 
lished in the name of Dobbynjy tor Dobb^'W. (.5) 

[Consent of Consent of father or guardian, under 26 Gt'O. 2. r.33. §ll.j 
father or 'J'Jjq following Cases may bo useful in forming Un estimate of 
guardian.] deemed consent, within the above provision, before its 

repeal, in order to elucidate the probable construction of that 
term in 4 Qeo. 4. c. 76. §16. 17- 

When consent has actually been given, it will be necessary 
that dissent afterwards should be distinctly expressed, and that 
it should be proved so to have been in the clearest manner : for 
it would be a most alarming circumstance, if from mere brooding 
dissatisfaction in the mind, not expressed, the validity of a mar¬ 
riage to which consent had once been given could be attacked. 
A marriage of a minor was established on this principle. (6) 

It is not meant to lay down, that implied, or even express con¬ 
sent to a matrimonial connection, may not be retracted, or may 
not be limited. A parent may countenance and encourage a 
coiirtshij); may give an express consent to marriage; or he may 
limit his permission to courtship, by stating that before he gives 
his consent to the marriage he must further deliberate; that 
settlements must be made; that other circumstances must take 
place before he gives his final consent: but if courtship allowed 
and encouraged without retractation, and without limitation and 
restriction, implies a cc^usent to the matrimonial connection, in 
such circumstances it will not be a marriage without consent first 
had and obtained; and this is the point which must be kept 
steadily in sight, as necessary to be proved. And in this case, 
the marriage of a minor by licence, with the implied consent of 
the father, was established. (7) 

(1) Longley, 1 Ph, Rep, 148. note (<?). 

(2) Mtiddovtcryt v. Gregory, 2 Ph. R. 365. 2 Hagg. R, 207. • 

(3) Mather v. Ney, ^ M,8^ S. 265. 

(4) Mayhem v. Mayhem, 2 Phill, i2.13. 

(5) Dobbyn v. Corneck, 2 Ph. R. 102. 

(6) Hodgkinson y* WUkie^, X Hagg. Rep, ^2. 

(7) ^mitn y,flusm* XPhill. Rep. 287. Oshorh v. Goldkamt td^ 298. 
notis. Aliter, if it is shewn that the parent was wholly ignorant of the 
courtship. Balfour v. Carpenter, Jeffries v. Foster, cited id. 303i noiu* 




If marriage was invalid fqr want .qf .ogi^ J^ther*s consent 
‘at thertime it was solemnized} no consent given afterward^ could 
coifroborate it. It must be a precedent or catemporary consent, 
otherwise the marriage is radically and incurably bad. (8) , 

The court presumes, consent ot* fiitlier to marriage of minor, 
.unless dissent is proved^ or unless it is proved tlmt there was no 
previous consent: the father could not prosecute a suit for 
nullity of marriage, wliere his son married during minority 
xvithmit Ins consent^ after the son comes (f age. (9) But in 
another suit for nullity of marriage by reason of minority, at 
suit of the father (J), a prayer on the part'of the wife, “ that 
“ the minor, now of age, might be called to dechijc whether he 
“ would carny on the suit, or that otherwise she might be tlis- 
“ missed,” was not sustained. 


lividence'} In a cause of nullity of marriage, promoted by the [Evidenca 
father of a minor, the evidence of his wife, die minor’s mother, 
is admissible. (2) 


JVhat are the names to he used in yxddicaiion of hanns: as 
in cases vvhei'e dIderent names have been assumed at diflerent 
])arts of lilo, and used at diflerent places; and in the cases of 
ba.stard.s. 


[What are 
the names 
tobcMiscdin 
publication 
of banns.j 


In the publication of baims, there must be the true name 
and notification of the person, by a proper description : a name 
may possibly be acquired by reputation and habit, which may 
supersede the original name; there may be cases, when the 
publication of the real name would defeat the object of the sta¬ 
tute : if such a case w'ere made out, it might be held that the 
name of habit was a sufficient publication. (.3) 

Thus where a person whose baptismal and surname was A. L, 
was named by banns by the name of G. S.^ having been known 
in the parish where he resided and was named by that name 
only, from his first coming into tiie parish till his marriage, 
which was about three years; the marriage was held valid. (4) 

It may in some cases, particularly those of illegitimate chil¬ 
dren, be difficult to say w'hat are the true names. They have 
no proper surname, but what they acquire by repute; though it 
is a well-known practice, which obtains in many instances, to 


(8) Per lord Stovoell, in Sullivan v. Sullivan, 2 Hagg> Rep, 2^1, 
242. 

(9) Balfour v. Carpenter, 1 Phill, Rep. 221. So in Osborne v. Gold- 
ham, and Selby v. Selby, id, 223., there was no direct proof of want of 
consent. 

(1) Bowyer \, Ricketts, 1 JF/agff. 213. 

(2) Buckeridge v. Gqpch, 2 PmU, Kep. 131. 

(8) Fraftlda^d y, N'ichoisoh, \ PHll, Rep,\^*!, . 

' . (4) . J%e King y/BifUnghurst {Xnhabs,), 2 $: /?e>,250. The 

Jl^ngy,'Buffon-pn-Trenf{Ihhkbs.), idt, S. P.' ' J' , 
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give them tl^eurnsme of the: raethco!) whose diildrea .ihey her*' 
teinly:,iir% -whoever be their fathen .However, if. they are xnueh- 
tossed about iti the world, iii-a great variety of obscure fortunes^. 
as sucli persoas frequently itftnay be difficult to.say ibr-cev^^ 
tarn what name they have permandotl^ acquired; as was tbeCas^ iir 
Wake/fetd y, Wdh^dd^ 1 1 . Phil. Rep. 134;''£ljf£&< 

In general it may be said, that when there is a name of baptism 
and a native surname, those are the true names, unless they harria 
been over*riddem by the use of other names assumed, and gene* 
rally credited. SuUivan^y. SuMivan^ 2 Hagg. Rep, 253, 254; 
[Variation!! Variations in the nanecs of the paHies in banns'] Variations 
names of parties sometimes occur in banns. If they hre 
ties in total, the rule of law respecting them cannot be .doubtful.' It 
baDDb.] never can be contended, that such names can be deemed true de-* 
signations: nor conid one have supposed that such names Could 
have been used buf for the purposes of gross fraud, if the case of 
Mather v. Ncy (SM. 8 ^ S. 265.) had not occurred, in which the wo* 
man, from frolic, insisted on having her banns put up in the name 
of Wright, to which she had no })retension. Kuch a publication, 
whether fraudulently intended or not, operates as a fraud, and 
therefore is held to invalidate a marringe : but see Cope v. Burt^ 
SiUlivan v. Sullivan, 1 Hagg. Rep. 254. 

But besides total variations, there may be partial variatimis cf 
different degrees, from different causes, and with different effects r 
the court is certainly not to encourage a dangerous laxity; neither 
is it to disturb honest marriages by a pedantic strictness. Vari* 
ations may consist in the alteration of one letter only, as it did in 
Dedtbyns for JJobbyn, 2 Phil. Rep. 105. In more than one, as 
Widowci'^ for Meddowerq^, 2 Ifagg. Rep. 207. In sup--' 
pressing a name where there are more than two, as WHUaen 
•. Pouget for William Peter Pougei, 2 Hagg. Rep. 12. 1 Phill. 499r 
' In addition of a name where there are only two known> as in 
' SuUipan v. Sullivan. 2 Hagg. 253. Heffb' v. Heffer, 2^ Hagg. 
Rep. 255. notef Tree V. Quin, 2 Philh 14. 3 M, Sf S, 

Tltelbyn, v. Cwneclc, 2 Phill. 102. (See these cases, supm.) ' 

Sneh varieties may arise not only from fraud, but from negli* ’ 
gence, accident, error, from unsettled orthography, or other' 
causes, consistent with honesty of purpose. 'I'liey may disguise 
the name, and confound the identity nearly as much as a total 
variation would do: in which case the variance is few the very * 
same reason fatal, from wliatevcr cause it arises. When it does not , 
so manifestly deceive, it is open to explanation, if it can be given. 
If the explanation offered implies fraud, that fraud will decide 
any doubt concerning the sufficiency of the name to disguise'the , 
party., Tlie court will certainly hold against the party, tqat wjjat 
-lie intended to be sufficient .to disguise tlie name,, shall be so.tJOQ* i 
sidered, at least as against him. But if the explanation refeirf: 



. itself to causes perfectly innocent; and if it be^sapptnrted by ere^ 
dible testimony, overcoming ali objeetions applicable against 
its truth, the court will decide for the explanatfon, and against 
the sufficiency of tlie variation to operate as a dis^ise, when no 
such effiict was intended* If the explanatkin simuld leave the 
matter^ doubtful, then evidence of general fraud intended may 
be let in 4 to decide what: is led undecided on the explanation. 
But the only falsehood that can be shown, in the first places is 
the falsehood, at> least the insufficiency, of th^ explanation itself; 
for tiU that falsehood or insufficiency is s^iowii, there is no admis¬ 
sion for evidence of any matter besides.* 

Thus, where an illegitimate female was married by the surname 
of her natural mother, placed between her Christian name and 
usual surname, viz, Maria I JoImes Stdlivan, lord Siawll held, 
tliat the variation did not confound the identity; for to her inti¬ 
mates, the reason would be most probably krtown; to others it 
would naturally occur that it was a dormant name, one which 
she did not commonly bring forward, as occurs in a thousand’ 
instances; for nothing is more, fiimilinr to us than dormant names. 
Indeed, very few persons wlio have three names, have more than 
two in every-day use. If they have a third name, whether of 
baptism, or a siirnatnc, it seldom occurs in writing, otherwise 
than as a mere initial flourish: in common parlance, it is usually 
quite extinct. Per lord SterweU, in SfUlivati v. Sullimn, 2 Hagg, 
Jlep. 254—258. And in that case the name could not have been 
used for fraud; for the name of the man, whose interests were to 
be injured, was truly published. Id, 261. 

Nothing in this act shall make valid, 1st, any marrhigc declared 
invalid by any court of competent Jurisdiction before 22 Julp, 1822, 
nor any marriage where either party has ajterxmrds (5), during 
tlie life of the other, lawfully married another person. § 3. Or, 2<^ 
any marriage, the validity of which has been established before 
2 S^ 1822 (6), on trial of any issue touching its validity, or > 

the legitimacy of auy alleged descendant of such marriage, f 4k< 
Or, 3d, any marriage, the validity of which, or the legitimacy of 
auy allied lawful descendant of tlie parties has been duly 
brought into question, in proceedings at law or in equity, in 
which jutlgments, decrees, or orders of court have been made 
before 22 Jidp, 1822, in consequence of proof of such invalidity, 
or illegitimacy. ^ 5. 


(5) It has been said that this by no inciuis saves marriages, where 
parties, presuming on the ipso J'acto nullity of a lii i>t marriage not de¬ 
clared invalid by sentence, have married again. 

(6) It may be here observed, that § 4. is more general in its opera¬ 
tion than § Si, which only applies to marriages declare’d tiiiil in certain 
courts. 
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[Property 
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fore 22july, 
1822.J 


[Acts of 
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tions, before 
22 July, 
1822.] 
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S Geo. 4. 
c. 75.] 


By S GeOi 4 . c. 75. § 64 If any real or personal property, or title 
of honour, has been possessed before 22 d 1822, upon the 

ground or under colour of the invalidity of any marriage had ivith- 
out the consent aforesaid, then, though no sentence or judgment 
has been pronounced in any court, against its validity, the right 
in such property or title sliall not be ailected by this act. (7) 

By § 7 . Nothing in this act shall affect any thing done before 
1822, under authority of any court, or in administration 
of any personal estate or effect^ or in the execution of any will 
or performance of any tru.sl. 

By §26. Tluii act eSlcudcd to England only; thus including 
Wales, and Berwick-on-Tweed. 8 ee 20 Geo. 2. c. 4-2. § 3. 

Nothing in it extended to the marriage of any ()f the royal family, 
§ 23. Or to marriages where both parties were cjuakcrs or Jews; 
or to marriages soleinni/ed beyond the seas, § 24. § 25. directeil 
its public reading‘in churches on certain days.] 

And by C'a«. 62. No minister, upon })ain of suspension for 
three years ipso factor shall celebrate matrimony between any 
persons when hatws are thrice asked, and no licence in that 
respect necessary; beibre the ])areuls or governors of the })arties 
to be inarrietl, being under the age of twenty and one years, shall 
either personally, or by sufiicient testimony, signify to him their 
con.sents given to the said marriage. 

Pursuant to which canon, about the year 1725, Mr. Bridgen, 
curate of fcJhoreditch, London, haviiig married a couple by banns 
published in that church, and they appealing not to bo of age, 
was articled against before the chancellor of London (Dr. Hench¬ 
man,) and had sentence against him, as being guilty ol’ a breach 
of the canon. Mr. Bridgen being a.innn of character, and it ap¬ 
pearing that he was imposed upon; the chancellor and bishop of 
London were willing to have mitigated the penalty. But upon a 
consultation at Doctors’ Commons, it was agreed, that the canon 
having fixed a penalty, without leaving any power in the judge to 
mitigate it; he could only be pronounced guilty of a breach of 
the canon, and must undergo the penalty of it. Mr. Britlgen 
appealed to the arches; where, after deliberation, the sentence 
was confirmed. Then h« petitioned the archbishop of Canterbury 
for a dispensation ol the canon ; but it was agreed by all the 
civilians, that as the father of the young man had been at the 
expenpe of prosecuting, and Mr. Bridgen was convicted of a breach 
of the qanon, he had a right to have, lawful punishment thereby 
directed to be inflicted: and Mr. Bridgen could have no relief 
But if there bad only been a necessary promoter, or an ex (^^mo 
-^-—--...-----— 

This section seema only .to apply to property, or tithes vsxposses¬ 
sion. , the, lord chancellor Eldon’s second proposed amen^ineut, 
on July S, 1822, Tymohiit*s Notes, &c. on this act, page 43., 






'process; they were of opinion it might tak^oiBP (Kseretiontilly, 
as no person could be injured by it. 

And the late archdeacon SharpCy in his visitation chaiges, is 
of opinion, that it is the minister’s duty to be himself assured of 
the age, or consent of the parents of the parties, before he mar¬ 
ries any couple even bjif banns j otherwise he will be guilty of a 
breach of the canon. /*. 291. 

Hut now by the statute of 4 Geo. 4. c. 76. No minister .s-olem- 
nizing marriages after 1st Novettiberj 1826, between persons, both 
or one of whom shall be under the age of twenty-one years, after 
banns published, shall be punishable 5y ecclesiastical censures, 
for solemniziug such marriages without consent of parents or 
guardians, wifose consent is rccjuired b\' law, inilcss he shall have 
notice of the dissent of such parents or guardians. And in case 
the parents or guardians, or one of them, of either of the parties 
who shall be under the ago of twenty-one years, shall openly and 
publicly declare or cause to be declared in the church or chapel 
where the banns shall be so published, at the time of such public¬ 
ation, his, her, or their dissent to such marriage, sucli public¬ 
ation of banns shall be void. ^8. 

[A bastard was held to be within the general regidations of [Bastards 
the niarrie.ofe act, 26 Gro. 2. /•. S3. The Kin>y\. Hodnrtt {Inhabit- 
antSy) \ T. li. Q{). l*i'ics(lci/Ihighesy \\ Tasty 1. Thus, in actj “ 
Foster La’wrenccy Consistory, 26 Jan. 1796, the marriage of 
a bastard minor was held voiil on one or both of the following 
grounds: either that, the additional consent, viz. the consent of 
parents or guardians, was not })rovcd to have been given; or, if it 
was, that it was not the pro})er additional consent within ^ 11. of 
that act, nois: repealed hy SGeo.'lf, c. 7.5. ^ 1. 4('rco.4. c.76. § I. It 
is so considered in chancery, which uniformly appoints guardians 
to bastards, though the father and mother are living: for as the 
ecclesiastical courts have always refused to grant licences on the 
mere consent of the natural father or mother, unless it is stated 
that they ai e likewise the legitimate father or mother, the consent 
of the guardian so appointed was ueceskary to render the marriage • 

valid. Hortter v. Ilornei'y 1 Hagg. Rep. 349, 350. 355. 357. For 
the natural father cannot appoint a guardian to his child, thoggh 
the court of chancery usually appoints the person he iioininates. 

Ward V. Sf. Pauly 2 Bra, C. C. 583. And the marriage of a bastanl 
minor, with consent of her natural mother only, was declared null 
and void. Hmucr v. Liddiard called Hornery B. 1799, 1 Hogg. 

Rep. 337. 360., by three judges against one. Pi'iestley v. Hug^y 
11 Easty 1.; and in 2 Hagg. Rep. 194., observed on by Mr. CAris- 
tiatiy 1 Bla. Com. 459. Fh'oney v. Archer, 2 Phill. R^. 327. So, 
though the conseht of both father and mother was given. Hanfcin 
V. HanktUy 24 Nov. 1814, 2 Phill. 328. notis. In one case, on 
a question of nullity of raai’riage of a bastard minor without legal 
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cdhsent, (via. that of the natural mother only) the illemtimaey 
of the wife was held proveabje by prol^bte evidence j peirnaps by 
reputation only: buf then tJie reputation must be clear, un¬ 
doubted, and uniform; for if a reputation has existed both ways, 
the conclusion would be in favour of^the marriage: and the 
marriage was in that instance establll^bed on that principle. 
Fielder v. Fielder, 2 Hagg. Ttep. 193. 

As to the names of bastards, used in publication of banns, the 
following cases have occurred upder 26 Geo. 2. c. S3. An ille^- 
timate child baptized in the name of her mother, but having used 
a variety of names, was 'married by banns published in her mo¬ 
ther’s name; the publication is good within 26 Geo. 2. Wok field 
V. Wok field, 1 Phill. Hep. 134. notis. * 

An allegation of nullity of an illegitimate’s marriage when the 
banns were published in the name of her putative father, which 
was not the name she generally bore, nor her molluir’s name, was 
admitted to proof on a question as to a w'ill. lltlson v. Brock- 
Uy, \Phill. liep. 132. Gopps v. FoUon, id. 145. nuiis. (And see 

3. .By the 25Hcn. 8. c. 22. (which Dr. Gibson says is repealed 
by the 28Hen. 8. c.*l. § 3. and bj' the J Mar. srss. 2. r. 1., and 
which Mr. Cay takes notice of as repealed, but which Mr. Haw¬ 
kins inserts in his edition of the Statutes, as being in force and 
uurepealed (8),) it is enacted as follows: Since many inc{)nveni- 
ences have fallen by reason of marrying within the degrees of 
marriage prohibited by God’s laws; that is to say, the son to 
marry the mother or the step-mother; the brother the sister; the 
father the son’s daughter, or his d.-iughter’s daughter; or the son 
to marry the daughter of his father, •procreate and born by his 
ftep-mother; or the son to marry his aunt, being his father’s or 
mother’s sister; or to marry his uncle’s wife; or the father to 
marry his son’s wife; or the brother to marry his brother’s wife; 
or any man to marry his^wife’s daughter, or his wife’s son’s daugh¬ 
ter, or his wife’s dtiughter’s daughter, or his wife’s sister; which 
marriages, albeit they bd prohibited by the law’s of God, yet 
nevertheless at some time they have proceeded under colour of 
dispensation by man’s power; it is enacted, tliat no person shall 
from henceforth marry within the said degrees. § 3. 

Provided, that this article concerning prohibitions of marriages 
within the degrees aftircinentioned, shall alw'ays be taken and ip- 
terpreted of such marriages, where marriages w’ere solemnized,* 
and carnal knowledge was had. § 14. 


(8), The act, 25 J/.8. c. 2S. seems tohollp repealed by' 1 2. 

c. 1. §3„ but so far seems only declaratory of the Lcvitical Taw, 
1 Bla, Cdmm. hy Christian, 435.«. (1) - • - 




And W tUe 28 Hen.B. c.7. (which ^ Mr. Hawkius'ij 

no^ in Mr. Cay’s collection, and which Dr. Gil)son thinketh to be 
repealed; but w-liich Vaughan and Ventris, in the case of Hcarri” 
sop and BunsoeU hereafter following, do suppose and argne to be 
^nrepealed) it is in like manner enacted tht^ i Since many, incon- 
veidences have fallen, by reason of marrying within the de¬ 
grees of marriage prohibited by God’s law; tliat is |;o say^ the 
son to marry the mother, or the step-motlier carnally known by 
his fiither ; the brother the sister ; the father his son’s daughter* 
or his daughter’s daughter; or the son ^ marry the daughter of 
Ijis father, procreate and born by his step-motlier; or the son to 
marry his aunt, being his fatlicr’s or mother’s sister; or to many 
liis uncle’s wife, carnally known by his uncle; or the father to 
marry his son’s w'ife, carnally know'n by his son; or the brother 
to marry his brother’s wife, carnally known by Ins brother; or 
tiny man married, and carnally knowing his wife, to marry his 
wife’s daughter, or his wife’s son’s daugnter, or his wife’s daugh¬ 
ter’s daughter, or his wife’s sister. § 9. 

And further to declare the^ meaning of thesh prohibitions, it-is 
to be understood, that if it chance any man to know carnally ^y 
woman, that then all and singular persons being in any degree , 
of consanguinity or affinity, as is above written, to any of the 
parties so carnally offending, shall be deemed to be within the 
cases and limits of the said prohibitions of marriage; all which 
marriages, albeit they be prohibited by the laws of God, yet 
somelirnes have proceeded under colour of dispensations by man’s 
power; it is enacted, that from liencelbrth no person shall marry 
within the degrees afore rehearsed. § 10, 11. 

And by the 32 Hen.B. r.38. (whicli was repealed in part by the 
2 & 3 Edxo.G. C.23. and wa.s repealed in the whole by the 1 & 2 
Ph. ^ M. c. 8 . § 19., but was again revived in part by the 1 PUz, 
c. 1. § i 1] 12 ., and so left as it stood upon the 2 & 3 Edxto. 6 . c.23. 
as hcrcaflcrfoUoxxeth) All such marriages as shall be contracted 
betw'cen lawful persons (as by this act we declare all persons to 
be lawfu(, that be not prohibited by God’s law to marry) such 
marriages being contract and st^emnized in the face of the 
church, and consuminnle with bodily knowledge, or fruit of 
children or child being had therein, between the parties so imfr- 
ried, sliall be deemed lawful, just, and indissoluble; notwith¬ 
standing any precontract not consummate with bodily knowledge, 
which either of the parties so married or both shall have made, 
with any other person, before the time of contracting that mar¬ 
riage which is solemnized and consummate, or whereof such fruit 
is ensued or may ensue as aforesaid: and notwithstanding any f 44 <l 3 
dispensation, prescription, law, or other thing granted or con¬ 
firmed fay act or otherwise; and no reservation or prohibition, 

God’s law except, shall trouble or impeach any marriage lyithout 





the lieVi^eal degrees ($)i wndno persoa ^shaU be adjnmhted Jn: ^ 
spiritual court to an^process^ plea, or allegation to. tbe eoMxtitfA 

And by the 24^ S Edw,Qi cJ2S. before mentioned, » 
enacted: As concerning ^precdntractSf the said statute of the' 
32 Hen. 8 . c. 38. shall repealed, and be of no force or effecl^i 
and be reduced to the estate and or^r of the king’s ecclesiasticai/ 
laws of this realm; so that when any cause or contract of mar¬ 
riage is pretended to have been made, it shall be lawful to the 
king’s ecclesiastical judge of that place to hear and examine the 
said cause, and (having the said c 6 ntract sufficiently and lawfully 
proved before him) to gii^e sentence for matrimony, commanding 
solemnization, cohabitation, consummation, and tmctation, as be- 
cometh man and wife to have, with inflicting all such pains upon 
the disobedicnts and disturbers thereof^ as before the said statute 
he might have done. § 2 . 

Provided, that this act do not extend to make good any of the 
other causes, to tlic dissolution or disannulling of matrimony, 
which be in the said act spoken of and disannulled ; but that in 
all other causes and other things therein mentioned, the said act 
do ataiid in force. § 4. 

The degrees specified in these statutes are particularly set 
forth in tlie eighteenth chapter of LcxiticuSi whereby not only de¬ 
grees of kindred and consanguinity, but dcgi’ees of affinity and 
alliance do hinder matrimony. Which lord Coke illustrateth in 
this manner: — 


Of the man*s part. ■ 

Degrees of kindred and consnn- Degree of affinity ( 1 ) or alii- 
guinity prohibited, ^ aiice prohibited. 

A man may not marry his A man may not m.arry his 
Mother. Father’s wife. 

(9) Tlie farthest of which i* that between uncle and niece, liuller 
V, Gaslrill, Gild. Rep. J58. 

(1) Affinity always ai’ses by the marriage of one of tlio parties so 
related: as, a liusbaud is related, by affinity to all the cotisanguinei of 
his wife; and vice versa, the wife to the husband’s consavguinei : for 
th& husband and wife be- ig considered one flesh, those who are related 
to the one by blood, are related to the other by affinity. Gibs. Cod. 412. 
Therefore a man after his wife’s death cannot marry her sister, aunt, 
or niece. But the consanguinci of the husband arc not at all related 
to the consnnguinei of the wife. Hence t vo brothers may marry two 
sisters, or famcr and son a mother and da tghter ; or if a mother and 
sister marry two persons not related, and the brother and sister die, 
the widow and widowed riSaj^itcrmarry ; for though a man is related 
to his wife’s brother by is not so to hi^wife’s brother’s wiffe, 

whom, if circumstances vvould'iipbit, itwuiiid not be unlawful for him 
to marry. 1 Bla. Com. 435.4. (1^). Ckr. Ed. 





A man inniy isot marry bk 
F«[tiiier^8 sisler. 

Maher’s sister. 

SSaten 

Dat^hter. 

Daughter of bis son or daugh-. 
ter; 


Unde'a-wifW'^ 

Father's vtife'i daughter. 
Brother's wifek 
■ Wife’s sister. ' 

Son's wife or wife's dhuglnar. 
Daughter of his wife’s > son or 
daughter. 


Of the ncoman^s part^ 


A woman may not marry her 
Father. 

Father’s brotlfer. 

Mother’s brother. 

Brother. 

Sou of her sou or daughter. 


A woman may not marry her 
Mother’s husband. 

Aunt's husband. 

Sister’s husband. 

Husband’s bj'othcr. 

Son of her husl)and’s son or 
dauirhter. 


And according hereunto a Table was set forth, in the year 1563» 

as followeth: — 

An admonition to all such as shall intend hereafter to enter 
the state of matrimony godly and agreeable to laws : 

First, That they contract not witli such persons as be here¬ 
after exf)ressc(l, nor with any of the like degree, against the law 
of God, and tlie laws of the realm. 

Secondly, Tliat tliey make no secret contracts, without con¬ 
sent and counsel of their parents or elders, under whose authority 
they be contrary to God’s Iqws, and man’s ordinances. 

'.riiirdly, That they conft'act not anew with atiy other, upon 
divorce and separation made by the judge for a time, tlie laws yet 
staudiii}? to the contrary. 


A man may not marry his 

Secundns gradus in linca 
recta ascendonte, 

Cons. Avia. 1. Grandmother. 

Affin. Avi relicla. ' 2. Grandfather’s wife. 

J^in. Prosocrus, vel socrus magna. S, Wife’s grandmother. 
Secundus gradus ir.aequalis 
in linea transversali as- 
cendente. 

Cons. Amita. 

Cons. Matprlcra. 

Affin.. Pairt^i relict. 

AvmcuU reticta. 


Father’s sister. 

Hither ’s sister. 

Father’s brother's wife. 
Mother’s brother’s wife. 


C442] 






A^Jht, Amita tix&ns. * . , 

Ajffin. Matertera wiotti, ’* 


C 44f3 1 Primus gradus in linea recUi 

ascendcntc. 

Cons. Mata’. 

Afjvi. Noverca. 

J^n. Soams. 

Primus gradus in lineA recta 
descendente, , 


Cons. Filia. 
u^n. Privigna. 

A^n. Nurus. 

Primus gradus ai'qualis in 
linea transversal!, 


Cons. Soroj'. 
j^Hn. Soror uxoris. 

FrxUris relicta. 


8. Wife’s fatlier’s sister. 

9. Wife’s mother’s sister. 


10 . Mother. 

11. ijtepmother. 

12 . Wife’s mother. 


13. Daughter. 

11 . Wife’s daughter. 

15. Son’s wife. • 


16. Sister. 

17. Wife’s sister. 

18. Brother’s wile. 


Secundus gradus in linea 
recta descendente, 

Cows. Neptis ex Jilio. 

Cons. Neptis ex^fiUa. 
jyfin. Pi'onurtiSi i. relicfa ne- 
potis ex Jilio. 

J^n. Pronurits^ i. relicta ne- 
potis ex Jilia, 

Affin. PriviginiJilia. 
Privigineejilia 

Secundus gradus inaequalis 
in linea traiisversali de¬ 
scendente. 

Cons. Neptis ex fraU>’. 

Cons. Neptis ex sorore. 

Affin. Nepotis ex fratre. relicta. 
Affin. Nepotis ex sorore relicta. 
Affin. Neptis uxoris ex fratre. 
J^n. Neptis uxoris ex sorore. 


19. Son’s daughter. 

20. Daughter’s daughter. 

21 . Son’s son’s wife. 

22 . Daughter’s sou’s wife. 

23. Wife’s son’s daughter. 

24. * Wife’s daughter’s daughter. 


25. Brother’s daughter. 

26. (Sister’s daughter. 

27. Brother’s son’s wife. 

28. Sister’s son’s wife. 

29. Wife’s brother’s daug|itcr. 

30. Wife’s sister’s daughter. 


A vooman may not marry tsjith her 
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1. Grandfather. 

2. Grandmother’s husband. 
S. Plusband’s grandfather. 


Secundus gradus jn linei^ 
recta ascendente. 

Cons. Anus.. 

Affin. Aviie reFictus. 

jffffin. Prosocer, vet sexer magnm. 





4. Fatlier’s brother. 

5. Mother’s brother, 

6 . Father’s sister’s husband. 

7. Mother’s sister’s husband. 

8 . Husband’s father’s brother. 

9. Husband’s mother’s brother. 


10 . Fatlier. 

11. Stepfather. 

12 . Husband’s father. 


13. Son. 

14. Husband’s son. 

l/i. Daughter’s husband. 


lf>. Rrother. 

17. Husband’s brother, 

18. Sister’s husband. 


19. Son’s son. 

20. Daugiitcr’s son. 

21 . Son’s daughter’s husband. 

22. Daughter’s daughter’s hus¬ 

band. 

23. Husband’s son’s son. 

24. Husband’s daughter’s son. 


25. Brother’s son* 

26. Sister’s son. 

27. Brother’s daughter’s hus- 

^ - band. 

voL. II. 


Sc^u0d|is gradus in^qualis 
in lin^ transvcrsali ns- 
cendente, - 

Com. Patnms. 

Com. Amriculus. 

Afjin. Amitfe rclictm. 

AJfin. Matertcnc rclictm. • 

Affai. Patrmi^ mariti. 

Aj^n. ^vimculus mariti. 

Pnmus gradus in linea recta 
ascendentc, 

Cms. Pater. 

A/Jin. Vitricus. 

Affin. &)cer* 

Primus gradus in linea reo|R 
desceiidente, ■ 

Cons. Filius. .> 

Affin. Privignm. 

Ajjin. Gener. 

Primus gradus mqunli 
linea transvcrsali, 

Cenis. Frater. 

AJfin. Levir. 

AJJin. Sororis rclictm. 

Secundus gradus in lineit 
reetd descendente, 

Cons. Nqjos ex Jilio. 

Cons, Neposex jilia. 

Ajjin. Progener, i. rclictm ncplis 
• ex Jilio. 

Affin. Progenery i. relictus ncplis 
ex Jilia. 

Ajjin. Privignijilius. * 

Privignasjilius. 

Secundus gradus inmqualis 
in linea transvcrsali de¬ 
scendente, 

' ^ J 

Com. Nepos ex fratre. £ 445 J 

Cons. Nepos ex sorm ci . 

Affin* NqHis ex Jraire relidm. 


K K 
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28. Sister’s daughter’s husband. AMn. Neptis cx sorore relictus. 

29. Husband’s brother’s son. -/^n. L^ri Jilius^ u e. nepos 

mariti ex fratre, 

30. Husband’s sister’s son. Affm, Glot is JUius^ u e, nepos 

mariti ex sotrore. 

1 . It is to be noted, that those persons which be in the direct 
line ascendant and descendant, cannot marry together, aldiough 
ihey be never so far asunder in degree. 

2 . It is to be noted, that consanguinity and affinity (letting 
and dissolving matrimony) is contracted as well in them and by 
them which be of kindred by the one side, as in and by them 
which be of kindred by Ixrth sides. 

3. Item, that by the laws, consanguinity and affinity (letting 
and dissolving matrimony) is contracted as well by unlawful 
company of man or woman, as by lawful marriage. 

4 . Item, in contracting between persons doubtful, which be 
riot expressed in this table, it is most sure first to consult with 
men learned in the laws, to understand what is lawful, what is 
honest and expedient, before the finishing of their contracts. 

5 . Item, that no parson, vicar, or curate, shall solemni/c 
matrimony out of his or their cure or parish church or chu})el, 
and shall not solemnize the same in private houses, nor lawless 
or exempt churches, under the pains of the law forbidding the 
same; and that the curate have their certificates, when the 
parties dwell in divers parishes. 

6 . Item, the banns of matrimony ought to be openly pro¬ 
nounced in the church by the minister, tliree several Sundays or 
festival days; to the intent that who will and can allege any 
impediment may be heard, and that stay may be made till fur- 
tlier trial, if any exception be made there against it, upon suffi> 
cient caution. 

7. Item, who shall maliciously object a frivolous impediment 
agauist a lawful matrimony, to disturb the same, is subject to 
the pains of the law. 

8 . Item, who shall presume to conti'act in the degrees pro¬ 
hibited (though he do it ignorantly), besitles that the fruit of 
Inch copulation nia^ be judged unlawful, is also punishable at 
the ordinary’s discretion. 

y. Item, if any minister shall conjoin any such, or shall be 
present at such contracts making, he ought to be suspended 
C 446 ] from his ministry for three years, and otherwise to be punished 
according to the laws. 

10 . Item, it is further piclaincd, that no parson, vicar, or 
curate do preach, treat, or e'xpound, of his own voluntary inven¬ 
tion, any matter of controversy in the scriptures, if he be under 
the d{!grec of a master of arts, except he. be licensed by his 
tMiIinarv diereuiUo, bul only for the instruction of the people, 




read the homilies already set forth, and iSuch other form of doc¬ 
trine as shall be hereafter by authority published: and shall nol 
innovate or alter any thing in the church, or use any old rite or 
ceremony, which be not set forth by public authority. 

So much concerning the table of degrees, which by reason of 
the canon here next following it hath been thought requisite to 
insert intire, together with the previous admonitions and tlie 
subsequent observations : although some of the said observations 
(as particularly that conceming the publicatioi) of banns on tes- 
tival days) are now abrogated. 

% •Vdhich cmmi it is ordained, thaUno person shall marry 
within tfie degrees prohibited by the laws of God, and expressed 
in a table set |brth by authority in the year of our Lord 1 , 563 ; 
and all marriages so made and contracted siuill be adjudged in¬ 
cestuous and unlawful, and consequently shall be dissolved ns 
void from the beginning, and the jtarties so'married shall by 
course of law be separated. And the aforesaid table shall be in 
fwery church publicly set up, at the charge of the parish. 

Before the saiil statute of ^ic 32/^t7?. «S. r.*38. other prohibi¬ 
tions than God’s law admitteth, were iiivcmtcil by the court of 
Home ; the dispensation whereof they always reserved to them¬ 
selves : as, for instance, in kindred and .aflinity between cousin 
germans, anti so to the fourth degrcje ; as also carnal knowledge 
of any of the same kin or aftinity before in such outwanl tlegrees. 
But now by this act, all persons are dcdarcil to be lawful to 
contract matiiinony, that be not j)rohibitetl by God’s law to 
marry; and that no reservation or prohibition (God’s law ex¬ 
cepted) shall trouble or impeach any marriage without the le- 
vitical degrees. No us, without tpiestion, the son ol‘ the father 
by anothei* wife, and the diiughter of the mother by another 
husband, and so on the contrary, may marry. 2 Imi, 684>. 

For the better understanding of which prohibitions, together 
with the groiuuls and limitations of them, it may not be improper 
<o mention sonic special rules, which have been laid down for 
that end, both by lawyers aiul divines. * As, [ 

First, that matringes in the mamding and deaernding line, that 
is, of children with their father, grandihthcr, mother, grand¬ 
mother, and so upwards, arc prohibited without limit; becnus6 
they are tlie cause (immediate or mediate) of their being; and it 
is directly repugnant to the order of their nature, which hath 
assigned several duties and offices, essential to each, that would 
thereby be inverted and overthrown, (d) A parent cannot obey 

(rf) See the opinion of the judges delivered by C. J. Vaughan, in 
the case of Harrison v. Dr. Burtve/l, 2 Vent. 18. Vaugk. 224'. See also 
Groiiux de «/. B. ct P. Cm with which the Digest* agrees: jure 
gentium inceslum commitlit, ^li ex grudu asccndcntium ycl descenden- 
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a child i and therefore it is unnatural that a parent should be 
wife to a child: a parent) as a parent) hath a natural right to 
command and correct a cluld; and that a child, as husband, 
should command and correct the same parent, is unnatural. To 
which we may add, the inconsistency, absurdity, and monstrous* 
ness of the relations to be begotten, if such prohibition were, not 
absolute and unlimited. The son or daughter, for instance,', bom 
of the mother, and begotten by the son, considered as born of 
the mother, would be a brother or sister to the father; but as 
begotten by him, would be a s^on or daughter. So the issue 
procreate upon the grimdniother, as born of the grandmother, 
will be uncles or aunts to the father; but as begot by the son, 
they will be sons or daughters to him, and this in the first degrees 
of kindred. Gihs. 412. 

Further, there are several degrees, which although not ex¬ 
pressly nainetl in* the levitical law, arc yet prohibited by that, 
and by the statute of the 32 IT. 8. c. 38. by parity of reason; 
which is thus illustrated in tlie reformatio legiim. (e) This in 
the levitical degrees is to be observed, that all the degrees by 
name are not expressly set down, for the Holy Ghost tliere did 
f 448 3 only declai’e plainly and clearly such degrees, from whence the 
rest might evidently be deduced. As, for example, where it is 
prohibited that the son shall not marry his mother, it followcth 
also, that the daughter shall not j^arry her father. And by in¬ 
joining that a woman shall not marry her father’s brother; the 
like reason requircth that she shall not marry her mother’s 
brother. To which the same book adds two particular rules, for 
our direction in this matter: 1. That the degrees which are laid 
down as to men, will hold equally as to wonjen in the same 
proximity. 2. That the husband and wife arc but one flesh; so 
that he who is related to the one by consanguinity, is related to 
the other by affinity in the same degree. Gibs. 412. 

Upon the foregoing rule, from parity of reason (which is also 
acknowledged and laid down by the books of common law) rests 
. the proliibition against marrying a wife’s sister (g); which is well 

expressed by bishop Jewel in his printed letter upon that point: 
“ Albeit (says he) I be not forbidden by plain words, to marry 
<» riy wife’s sister ; y« 11 am forbidden so to do by other words, 
** wiiich by exposition are plain enough. For when God com- 

fiuni uxorem duxerit. 23. 2.68. And note, that the degrees prohibited 
by the leVitical law are all within the fourth degree of consanguinity,* 
as establbhed by the computation of the civilians, explained in the 
table given by the author in title SSiilla, Distribution ; [except in the 
ascending or ^cending lines.] All collaterals, therefore, in that 
degree, or beyond it, may marry. See Mr. Christians note to 1 Bl. 
Com. 43.5. [and infra, 4.50. note (1).] 

jf) Fo. 23 a. (g) 2 Inst. 683. 



41 ^ 



“ mands me that I shall not marry my brotfacr'iS wtfbj it follows 
“ directly by the same, that he forbicis me to marry my wife’s 
“ sister. For between one man and two sisters, and one woman 
“ and two brothers, is like analogy or proportion.” And when 
this point of marrying the wife’s sister came under consideration 
in the court of king’s bench, M, 25 C 2., in the case of Hill and 
Omdi though it was alleged, that the precept primd facie seemed 
to be only against having two sisters at the same time, and pro¬ 
hibition to the spiritual court was granted; yet in the Trinity 
term next following, after hearing civilians, they granted a con¬ 
sultation, as in a matter within the statute of th& 32 H. 8 ., though 
the former statute of the 28 H. 8. had never been revived, which 
yet it virtually was; and there, us in the statute of the 25 H. 8., 
the wife’s sister is expressly prohibited. Gibs. ^12. Vaagh. ‘S02. 
3 Keb. 166 . 

Upon the like parity of reason, in the case of^ Wortlep and Wal- 
Idiison {h), a consultation was granted, where one had married 
the daughter of the sister of his former wife; which (as Sir John 
King laid the argument) is the same degree of proximity, as the 
nephew’s marrying his father’s brother’s wife; and this being ex¬ 
pressly prohibited, the other by parity of reason is so likewise; 
as it had been declared E. 6 J. in RcnningtoiC^ case (/), before 
the high commissioners. Which point w'as again argued T. 1 An. 
in the case of Snmvling and Nnrscy {k\ and consultation granted 
as before, notwithstanding the case of Richard Parsons men¬ 
tioned by lord Coke, l.Jnsf. 235., in which it was first determined 
not to be within the levitical degrees, and prohibition gnuitcd; 
but a consultation being awarded on tlebate two years after, that 
case is said to have been expunged out of the first institute by 
order of the king and council. And this was the very point in 
which (presently after the making of the act) lord Cromwell de¬ 
sired a dispensation for one Massey, who was contracted to his 
sister’s daughter of his late wife : but the archbishop denied it as 
contrary to the law of God, and gave for reason, that as several 
persons are prohibited, which are not expressed, but understood 
by like prohibition in equal degree; so in this case, it being ex¬ 
pressed that the nephew shall not marry his uncle’s wife, it is 
implied that the niece shall not be married to tiie aunt’s husband. 
Gibs. 412, 413. 

Much less can it be doubted, whether the like rule concerning 
parity of reason, doth not forbid the uncle to many his niece; 
which, though not expressly forbidden (2), is virtually prohibited 


(A) 2 Lev. 2 IS. 3 Keb. 660. 2 Jon. 118. 2 Sdiox\)er, 70« 
(j) Cited in Hotvard v.Bartlet, Hob. 181. ", / ' 

{k) 2 Ltiivo. 1075. 

(2) Butler v. Gadrill, Gilb. itep. 158. 
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in the precept that forbids the nephew to marry the aunt: nor is 
it of moment to allege that the nrst is a more favourable case, 
as the natural superiority is preserved; since the parity of degree^ 
which is the proper rule of judging, is the very same. G2&£,415. 

Mut where, in the case of Harrison and htirvodU T. 20 G 2., in 
the spiritual court, one had married the wife of his great uncle, 
this was declared not to be within the levitical degrees; and ac¬ 
cordingly, after the opinion of all the judges taken by the king*s 
special command, a prohibition was granted. Gibs. 413. {/) 

By the civil law, fii*stcousins are allowed to marry; but by the 
canon law, both first and second cousins (in order to make dis- 
f 450 ] pensations more fre<iuent and necessary) are prohibited. There- 
iove when it is vulgai'ly said that first cousins may marry, but 
second cousins cannot; probably this arose by confounding these 
two laws: for first cousins may marry by the civil law, and second 
cousins cannot by the canon hiw. Wood. Ch. L. 118, 119. At/l. 
Par, 36'4. 

But now by tljo aliwesaid statute of the 32 //. 8. t. 38. it is 
clear that both first and second cousins may marry. (3) m 

{/) Faugb. 206. 2 Vent. 9. 

(3) As appears from the preamble to 32 H. 8. c. 38., reciting that 
iia “ unjust law of the hishup of Homo ” existed, to create “ prohibi- 
“ tioiis other than God’s luwadmitteth for lucre by that court invented, 
“ the dispensations whereof they always reserved to themselves ; as 
“ in kindred or iijjinity hclwccn cousin germans, and so to fourth and 
“ fourth degree, carnal knowledge of any of the same kin or affinity 
before in such outward degrees, wihich else were lav^ul and he nol 
“ prohihiled hj God's laxe, and all because they would get money by 
“ It.” The enacting part goes on to state, “ that from 1st July, 1540, all 
*“ marriages within the church of England, contracted between lawful 
" [lersons, (as by ikis act we declare all persons to be lawftd that be not 
prohibited by God's laxv to marry,) being solemnized in face of the 
church, and cunsicumatc with bodily knowledge, or fruit of child 
“ or children, shall be Inx^nl, good, just, and indissolubles" and sec 
Hobart, 81: Vnupji.‘^'’i8. *2/»jf/. 684. Eq.Ca.\59. 

Chiliam, in thi ir computation of degrees, take the sum of the de¬ 
grees in both lines to the common ancestor. The canonists take only 
(he ninnbcr of degree;: in the longest line. Hence, when the canon 
law I'lohibits all marriages between persons related to each other, 
within the seventh degree, this would restrain all marriages within the 
fourteenth degree of the civil law. J Bl. C. n. 4. Ckr. Ed. 

Thus, between collaterals it is universally true, that all who are in. 
the foiirUi, or any higher degree, arc |<ermittcd to marry: v/«. first 
cousins arc in the fourth degree by civil law, and therefore may 
marry; nephew atul great aunt, or niece and great uncle, are also 
in the fourth degree, and may intermarry; and though a man may 
not marry his grandmother, it is certainly true that he may marry her 
sister. ( Gibs. Cod. 413.) AH these fourth degrees of civil are second 
degrees of canon law. Sec Ulacksione’s Descents, 41, 42. 





The kindred of the husband are not of alfinit^ to the kindred 
of the wife; and therefore the husband’s brother may marry the 
wife’s sister^ as well as the husband’s son by a former wife may 
marry the wife’s daughter by a former husband. The afBnity is 
terminated in the husband himself from the wife’s kindred, and, in 
the wife herself from the husband’s kindred, ffhod. Civ. X. 119. 

In Ellerton v. Gastrel^ where Ellerton had married the daughter' 
of the sister of hisformer 'wife^ this was declared to Ixi witliin the 
prohibition of the levitical degrees. Gibs. 41,2. Comyns. 318. 

[So a man may not marry his wife’s moj;her’s sister. BtUler v. 

Gastrclf BtmJb. 145.] • • 

H.. 7 W. Hains v. Jffel, A day was appointed to hear counsel, [Dastard!*.} 
why a prohibition should not be granted to the spiritual court of 
Worcester, to stay a suit against Hains for marrying with the 
bastard daughter of his sister. And it was argued for the pro« 
liibition, that this is not prohibited by any 'law; for there is 
neither affinity nor consanguinity, tor a bastard is miUim flius. 

(In the contrary, it was argued tliat the levitical law is ad proxi- 
mum^sanguinis non accedat} that the Jews made no difference, as 
to marriage, between bastards and others ; that though bastards 
are deprived of certain privileges by })articaJar laws, yet the same 
reason prohibits them from marriage ns otliers : and by this rule 
a man might marry his own bastard; which doubtless could not 
be allowed. And the court inclined not to grant a prohibition; 
but the cause was adjourned, and it a{)}:>ears not what l)ecnme of 
it. Ltd. liaijm. FtMod.lGS. GZ/av. 413. \_Comb. ?i5G. The 
(}ueen v. Chafn^ 3 Sa/L 63.] (4) 

If a mail marry one within the degrees prohibited, the issue 
between them is not by the c,oninion law a bastard, until there be 
a divorce; for, by that law, the marriage is not till then void. 

God. 486. (m) 

4. They which be dumb, and cannot speak, may contract ma- Uumhiici- 
trimony by signs; which marriage is lawful and available to all sons, 
intents. Swinb. Matr. Con. § 15. 

5. Formerly, it was adjudged, that tho issue of an idiot was legi- [ 451 ]• 
timate,andconsc{jucntlythathismarriagewasvalid. \lloWsAbr.351> 

Co. Lit, 80. a.notc{\. ).] But by later resolutions it hath been ileter- 


(4) Observed on in Horner v. Horner, 1 Hagg. Rep, 353. 

(m) Co. Litt. 33. [and infra, XI. 3. notes.’} 

(5) Suit of nullity of marriage by reason of the insanity of the hus< 
band, brought by himself after his rceovery, was sustained; but former 
proceedings on the part of the father, were not admitted, the son be¬ 
ing of age at the time of marriage. Turner v. Meyers, 1 Hagg. Rm. 
414. la Brotoyiing v. Reane, the administration of the effects of a 
wife was refused to the husband, on the ground that his marriage 
irad been illegally contracted with her, when incapable, by idiocy, 
to consent. ^ZPhil.Rep.Gd —91. 

K K <!• 




mmed.othemi^e, because coDseat is absolutely requbita to maiv 
riage, and idiots are not capable of consenting to any th&%. So 
also of a lunatic, unless the marriage was in a lucid interval: but as 
it may be dilBcult to prove tlie exact state of the party’s mind at 
the actual celebration of the nuptials, therefore the statute 
15 6rco. 2. c. SO. hath provided, that the marriage of lunatics 
and persons under phrenzies (if found lunatics under a comhiis- 
sion, or committed, to tlie care of trustees by any act of pariia- 
nient) before they arc declared of sound mind by the lord chai>- 
cellor or the majority of such mistees, shall be totally-.void. 
lBla.4^39. . *• 

Jews. .. 6. By the ancient law of England, if any Christian man did 
marry with a woman that was a Jew, or a Christian woman 
did marry with a Jew, it was felony, and the party so offending 
should be burnt alive. 3 List. 89. 

The author of Meta saitli, that such offender should be buried 
alive. Fleta, 54. 

But where both parties are Jews, they are allowed to marry; 
and are not under the restraints (aij was before observed) of,’ the 
statute of the [4 Geo, 4. c, 76; or, before that act, of the 26 Geo, 2. 
c. 33. (6)] 

Widows 7. By the civil law, the woman is forbidden to marry again 
within the year (as it is called) of mourning, unless there is a 
special dispensation from the prince; by reason of the uncer¬ 
tainty to which husband the issue may belong, and because a 

(6) The nullity of a Jewish marriage will be tried by evidence of 
the laws of the Jews, as in case of a foreign marriage. Lindo v. 
BeUsario, 1 Hagg. Rep. 216. Ketuba,, or what a man binds himself 
to give his wife us a dower, should always precede a Jewish marriage ; 
and Kedushm, or botrothment, docs not constitute it without llupOf 
viz. bringiag home the bride, setting her aside for her husband’s spe¬ 
cial use, and being united with her if marriageable. The fortune 
brought by the wife to her husband in marriage is called Nedoniahf 
donation. {Id. 253. 2.o9.) The practice of the Jews on marriage is, 
that the husband (they bcidg mostly in trade), takes ail the wife’s for¬ 
tune, and gives his covenant to restore it, with SOI. per cent, profit. 
Choses ill action, falling to the husband in right of the wife, are somc- 
t/mes taken by him at ilie same time. Dasevi v. Serra, 3 
J4 f Vo-. 313. S. C. A Jewish marriage is held invalid under law, 
fur incompetcncy of the two witnesses required as an essential [lart of 
the ceremony. Goldsmid v. Bromer, 1 Hagg. Rep. 324. And semblct^ 
a Jewish’ marriage is not sufficiently proved in a civil action, by wit-* 
nesses present at the ceremony which takes place in the synagogue, 
which is merely a ratification of a previous contract in writing; and 
that the original contract must be produced. Flour v. AW, 1 Comb. 
61. A Jewess married liy Christian rites was held within 26 Geo. 2. 
C.33. § 11. (requiring consent of parents or guardians) Jones \. Ro¬ 
binson, 2 Phill. Rep, 285. 





reverential monrn^ and pious regaid tc> the nienio^ of her de¬ 
ceased ^husband is in decoicy expected. Woodi Cit), L* 124., 
2Domatt 126* 

And lord CoJte says, for the avoiding of sudi like inconveni¬ 
ences, this was the law before the conquest: let every widow 
continue unmarried for twelve months; and if she sliall marry, 
let her lose her dower. 1 Ingf: 8. 

But the divine and the canon law leave no such injunctions. 
ff^ood. Civ. L, 122 , 

Also by the common law of England, q widow is not prt)hibited 
from marrying at any time after her husband’s death. («) 

8. iMngton, Persons beneftced or in holy orders shall not I’riesto. 
presume to keep concubines publicly in their houses, nor else- [ 452 3 
where sh.all have public access to them with scandal. If the 
concubines, after public admonition, shall not depart, they shall 
be expelled from the chui'ches which they sltall so presume to 
defame, and they shall not be admitted to the siicraments. And 
if they still persist, let them be excommunicated, and die secular 
arm be invoked against them. And the clerks, after canonical 
admonition, shall be deprived of their office and benefice. 

Z//W. 125. 

Lungton. If clergymen leave ought by their wills to concu¬ 
bines, it shall go the church. Lind. IG6. 

WithersJicad, Clergymen under the office of subdeacon may 
keep their wives; but subdeacons or above shall leave their women, 
whether such women do consent to it or not. Lind. 128. 

Otho. Clergymen who publicly keep concubines shall put 
them away, on pain of suspension from their office and benefice. 

Athon. 41. 

Otfiobon. None shall let houses to clerks who keep concubines. 

Athon. 92. 

By the 1 H. 7. c. 4. It shall be lawful to all archbishops, 
bishops, and other ordinaries having episcopxd jurisdiction, to 
punish and chastise priests, clerks, and religious men, being 
within the bounds of their jurisdictiou, as shall be convicted 
before them by examination and other lawful proof requisite by 
the law of the church, of advoutry, fornication, incest, or any 
other fleshly incontinency, by committing them to wartl afid 
prison, there to abide lor such time as shall be thought to their dis- 
ci'etioils convenient for the X[uality and cpuintity of their trespass. 

By the 31 H. 8. c. 14. (7) which was altered by the 32 H. 8. 


(») If a woman marry so soon after the death of lier husband, that 
the child may belong to cither father, it is said tlie child may choose 
his father, Co. Lit. 8 a. [But see Bro. A6. Bastardj/, /;/. 18. Alsop 
V. Stneet/, Palm. lO.j 

(7) Act oftl»cSix Articles ; or, Bloody Statute. 







c. 10. here next foiiovring$ and which was hiuilly repealed by the 
,1 E&. Q, c. 12.) it was enacted as iblloweth: A priest keqiing 
company with a wife,, to the evil example of other persons^ shall 
be guilty of felony^ as shall also the woman. And if any priest 
shall keep a conad)iney to the evil example of other persons, he 
shall forfeit his goods and spiritual promotions, and be impii* 
soned during the king’s pleasure: and if he shall again ofi^d, 
lie shall be guilty of felony. And the woman shall have like 
punishment as the priests. 

By the 32//. 8. c. 10, (which il repealed as to voive& by the 
2 & HEd.6, c. 21;, hero next following, but continues ip its 
force as to concubines ): The penalties of the aforesaid statute of 
f 453 3 the-31 11. S. are mitigated; and for both odences alike, the priest 
shall only forfeit (as it is there expressed) for die iirst oifence, 
all his goods and spiritual promotions, except one; for the 
second offence, all' his goods, and also during his life, all the 
profits of his lands, and of his s[)iritnal promotions; and tor die 
third offence, ail his goods, and also during his life all die pro¬ 
fits of his lands, niul of his spiritual promotions, and be impris¬ 
oned during life. And the woman offend iiig, if she be unmarried, 
shall, for the first offence, forfeit all hei’ goods; for the second 
offence, all her goods and half the issue of her lands during life; 
for the third offence, all her goods anil the issues of all her lands 
(luring life, and imprisonment during life: if she be married, 
she shall, for the first offence, be imprisoned for all the term of 
fier life, at the king’s will and pleasure. 

By the 2 & 3 Ed. 6. c. 21. (which was repealed by the 1 Mar. 
sess. 2, c. 2. and revived by the 1 Ja. c. 25. [which was repealed 
1 M. sess, 2. c, 2.]) All and every la)v and laws positive, canons, 
constitutions, and ordinances, heretofore made by authority of man 
only, which do prohibit or forbid marriage to any ecclesiastical or 
spiritual person or persons, of what estate, condition, or degree 
they be, or by what name or names soever they be called, which 
by God’s law may lawfully 'marry, in all and every article, branch, 
and sentence, concerning oiily the prohibition for the marriage of 
the persons aforesaid, shall be utterly void and of none effect. 

And by the 5 & 6 Ed. 6. c. 12. (wliich also was repealed by 
the 1 Mar. sess. 2. c. 2. and revived by the 1 J. c. 25.) The 
jiiatriniony of all and every priest, and otlier ecclesiastical and 
spiritual person, which shall be duly had, celebrated, and made ; 
shall be adjudged, deemed, and tftken fir true and lawful matri¬ 
mony, to all intents, constructions, and purposes. (8) 

Note, That by these ancient canons, concubinage seemeth to 
have been partly coimived at; only the public avowance thereof 
was discouraged. And by the aforesaid statute of the 31 //. 8. 


(8) And their issue legitimate. 12/<ep. 9. 2/»st. 686, 6S7. 



marriage, of the two, is esteemed tlie greater ; and by die 

32 H> 8. both offences are rendered eqaal: the penalties of which 
latter statute (as was observed) do still continue in ibree with re¬ 
spect to concubimge^ although by the 2 & dJSd.6. diey are 
abrogated as to marriage. And by the 5 & 6 Ed, 6. the clergy, 
as to the point of matrimony, are put upon the same ibotirig with 
all other persons. In queen Mary*s time, king Edward’s laws 
being repealed, tlie clergy were again brought under the severe 
laws of king Hen. 8. and so continued during aU that ^•eigll, and [ 454 ] 
(which is remarkable) during also the wjiole reign of cjueen Eli¬ 
zabeth. Yet, nevertheless, the thirty-nine articles were passed in 
convocation, iind confirmed by the royal authority, in the fifth 
year of that (jueen, in the year of our Lord 1562 ; and ratified 
anew by her in the year 1571. The thirty-second of which arti¬ 
cles is as ibilows; 

JiiahapSi priea/Sf and deacons are not commanded hy God*s law, 
either to vow the estate o/'single (ife, or to abstain from marriage ; 

Iherejbre it is laxc/'nl Jbr them, as for all other ehrislian men, to 
marry at their own discretion^ as they shall fulge the same to serve 
/miter to godliness. 

Which perhaps may 1*8 accounted fl)r from this; that queen 
Elizabeth was always averse from ihe parliament’s interfering in 
ecclesiastical alluirs; and therefore might tliink that her sole 
allowance and ratification of Aliis (amongst the other articles of 
religion) would be sullicicnt in this matter, without expressly re¬ 
pealing the statute of queen Mary. Or perhaps, in order to have 
the clergy more dependent, she might be willing that this matter 
should continue doubtful. However, by the statute of the 1 J. 
e: 25. all foundation for anyjiirther question is taken away, which 
expressly revives the aforesaid statutes of Ed. 6., and so die law 
hath continued ever since. 

9. 15y the 14 & c. 8. Whereas of old time accus- Six clfrkB 

tomed hath been used in the high court of chancery, that all *" 
manner of clerks and ministers of the same court, writing to the 
great seal, should be unmarried (except only the clerk of the 
crown), so that as well the cursitors and other clerks, as the 
six clerks of the said chancery, were by the same custom re¬ 
strained from marriage, whereby all those that contrary to die 
same did marry, were no longer suflered to write in the said 
chancery, not only to their great hindenuice, losing thereby the 
iieiiefit of their long study and tedious labours, and pains of 
youth taken in the said court, but also to the great decay of the 
true course of the said court; and forasmuch as now the said 
custom taketh no place nor usage, but only in the office of the 
said six clerks, but that it is permitted for maintenance of the 
said course, that as well the said cursitors as the other clerks 
aforesaid may and do take wives, and marry at their liberty. 
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after tlie law of holy church', ahd of lotig time have so 'done, 
\rtthout interruption or let of any person: werefore, in consider^ 
adon of the premises, and for that the said custom is not fund¬ 
ed upon any law, it is enacted, that all persons who shall be in 
the c^ce of the six clerks of ’Ae chancery may take wives, and 
marry at their liberty, after the laws of holy church; anfd sKtdll 
hold their offices notwithstanding in as ample manner as if thiy 
had never been married. 

10. By the 37 i/. 8. c. 17. (which was repealed by the 1 & 
2P.& jfe c, 8. § 27. aqd revived by the 1 El, c, 1. $ 19.) All 
persons, as well lay as those that be married, being doctors of 
the civil law, lawfully create and made in any university, who 
shall be constituted chancellor, vicar-general, commissary, official, 
scribe, or re^ster, may lawfully execute and exercise all manner 
of jurisdiction, commonly called ecclesiastical jurisdiction, and 
all censures and coercions appertaining or in any wise’belonging 
to the same, albeit such persons be lay, married, or unmarried; 
so that they be doctors of the civil law as aforesaid. 

[See |3op£Cp, XXII. 

By 12 Geo. 3. c. II. intituled “An act for better regulating 
“ the future marriages of the royal family,” it is enacted, that 
no dccendant, male or female, of the body of Geo. 2. (other than 
the issue of princesses who have married, or may niArry into 
foreign families), shall be capable of contracting matrimony v^ith- 
out consent of H. M. signified under the great seal, declared in 
council, (which consent shall be set out in the licence and regis¬ 
ter of marriage, and be entered on the books of the privy doun- 
cil); and every marriage or matrimonial contract of such 
descendant without such consent is void. § 1. 

In case any such descendant, being above twenty-fiye years 
old, shall persist in his resolution to contract a marriage so 
disapproved by H. M., he may, on giving notice to the privy 
council, (which shall be entered on their books), at anytime after 
the expiration of twelve cMendar months after, contract .such 
marriage, and the same maybe duly solemnized without H. M.*s 
consent, and shall be good, unless both houses, befote’expiration 
of such twelve months, declare their disapprobation thereof. § 2. 

‘ Every person who sliall knowingly or wilfully solemnize or 
assist, or be present at the celebration of any marriage without 
such consent, except in the case ubovementioned, shall incur A 
praemunire. §3.] 

II. Of marriage contracts. 

1. Spousals de^futHrOf are a mutual promise or covenant of 
marriage to be had afterwards; as, when, the man saith to the 
woman, 1 will take thee to my wife; and she tlien answercth, I 
will take thee to my husbund: fcipousals tie priLsentii are a mutual 



promise or contractor present matrbnoio^; os^^wjlif^atho msm cloth 
say to the woman, 1 do take thee to my wife; and she then an- 
swercth, I do take thee to my husband. S'mnh^ Matr. Cm. § 3. 

. 2. Ba^wUs, The ministers shall frequently denounce to those 
who are desirous to contract matrimony; that, on pain of excom- 
mnnicatioii, they do not contract matrimony but in an open plaoe^ 
aqd 'before , divers witnesses in public. Land. 271/ 

3. Both by the civil and canon law, infants under seven yeari^ 
of age cannot contract any kind of s[K>usaIs. Swhib. § 6. 

From the age of seven to the age of twelve, as to the woman^ 
and fourteen as to the man, they cannot contract matrimony- 
dp prccsentif but only dc futtu'O. Stioitid. § 7. 

A man so ^oon as he hath accomplished the age of fourteen 
years, and a woman sq soon as she hath accomplished the age 
of twelve years, may contract true and lawful matrimony. 
Switib. § 9: (o) , • 

But by Can. 100. no children under the age of one-aiid-twenty 
years complete, shall contract themselves widiout the consent of 
their parents, or of their guardians and govern'ors, U* their parents 
be deceased, (p) 

4. By the civil law, the woman is not constrained to bring her 
whole substance as a poiliion to her husband, but may retain 
buck part of their goods, which are tlien called parayhernalia^ 
(from vraga besides^ and (pegvt] //ower)t in which the husband liath 
no interest; for she may dispose of it without his consent, mid 
bring actions in her own name, or in the name of the husband, 
lor recovering the same. fVood. Civ. L. 123. {q) 

In England wc account the paraphernalia to be only the 
woman^s wearing apparel, jewels, and personal ornaments, which 
she wore during her marriage; suitable to the quality of her 
husband, /d!, ^ 

And a wife after the death of her husband may claim her para^ 
phernalio, or necessary apparel for her body, cloth given her to 
make, a garment, and the like, besides her dower or jointure. 
But she shall not have excessive apparel, beyond her rank or 
degree. Pearl necklaces, chains of diamonds, gold watches, and 
su^ like, may be included under paraphernalia, if they were 


(o) Fide supra, 1. 1. [and note (3). Also Com. Dig. tit. BaronSfFeme, 

(p) Tlie parents or guard’ans of infants may prohibit the publication 
of banns, hif. III. 6. And security is to be given that their consent 
has been obtained, before a licence shall be granted by the bishop. 
Inf. IV. 3. 

(^) And for this the woman had a tacit hypotheque over the goods 
of her husband. Huber ad Dig. 22.2.2. 

(r) Moor, 213. Cro. Car. 343. Dr. et Siud. 17. 2 Com. Dig. 561. 
1 Bl. Com. 435. 
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usually worn by the wife^ and wore suitable to her degree ae* 
cording to the rnshion of the times. 1 RolFs Abr. 911. (s) 

5. Heretofore, if any having contracted matrimony de pt'^esatti, 
and being convented by the ecclesiastical judge, did refuse to 
execute the sentence given him to celebrate the matrimony 
accordingly, after lawful admonition given him in that behalf; he 
or she so reftising might, for their contumacy or disobedience 
therein, be excommunicated, and be imprisoned on a writ de ex¬ 
communicato capiendo, until he or she did submit to obey the 
monition of the ordinary in tliat behalf Swiftb. §17. 

But for persons, who Ifciad contracted spousals only de ftduro, 
if either of them did refuse to perform their promise, tlie judge 
was not to proceed to the signi/kavit into chancery for an exconi- 
municato capiendo, but rather to absolve that cursed party which 
contemned the censures of tlie church, albeit there might be no 
cause of favour, but ft^r fear of further mischief, by compelling 
them to go together which did hate one another; yet was not 
this froward party thus to be dismissed, but was to sufter penance 
for the breach of his promise: nor was he or she to be dismissed 
or absolved, if those spousals de Jiiluro, by reason of carnal 
knowledge of some other act equivalent, did become matrimony; 
for in that case, as in the former, where spousals were contracted 
<le lyriesenti, the disobedient party was to be excommunicated, 
apprehended, and imprisoned; and, not to be absolve<l or released 
before satisfaction, or death, or other just cause of divorce. 
Id. 


But by the Geo, 2. c. 33. § 13. [and now by the 4 Geo. 4. 
c. 76. § 27.] No suit or proceeding shall be had in any eccle- 


(s) The husband has an absolute property in the bona paraphernalia 
during the life of his wife, and may sell or give them away. No^'s 
Max. 108. But if he merely pledge them, and die, leaving a sufficient 
estate to redeem the pledge, and pay all his debts, she shall be entitled 
to the redemption of them' out of the husband’s personal estate. 
Graham v. J.ondonderry^ 3 rfU*. 393. By lord ch. Macdciijicld, they 
are not deviscable by the husband from the wife, any more than heir¬ 
looms from tlie heir. 1 jP. fVms. 729. Tipping v. Tipping. And after 
hist death she shall retain them against all persons except creditors, 
whore there are no assets, lb. Nerihep v. Northey, 2 Aik. 77. 
2 Ves. 7. But during the lifetime of the husband she cannot, as by the 
civil law, will them away without his consent. Shep. Ab. 728. In the 
case of Tipping v. Tipping, the real estate descended, and lord Mac- 
cle^eld held the paraphernalia not applicable to pay debts, in the first 
instance, as person^ {)roperty. But in Probert and Clifford, Amb. 6., 
the husband having devised his real estate after charging it with 
debts, and the personalty being exhausted, lord Hardxeicke would not 
sufter the wife to have satisfaction for her paraphernalia out of the real 
iissots, against such devisee. But see SiMiUe, V. 16. 





sUstical court, in order to compel a celf^iration any nmrriage 
/«ecctesifc by reason of any contract of matrunonv, whether 
per verba de prassentii or pet' verba defutura, § IS. (9/ 

But, notwithstanding, the party is not the Icjss liaUe to 
damages for the same, in an ac^on to be brtmght upon the 
case. 

(9) See Jesson v. Collins^ 2 Salk. 437. 6 Mod, 155. S. C. ; and see 
Dyert 369 a. By the 32 H. 8. c. 38. all impediments arising from pre¬ 
contracts to other persons were abolished, unless ctim coptdd, or con¬ 
summated by bodily knowledge, which, by, canon law, makes a mar¬ 
riage de facto. This part of the statute Mtns repealed by 2 & 3 JSIrf. 6. 
c.23. and \ Eli». e.l. §11. “Howfar,” sayslilackstone/^the26Geo.2. 
“ r. 33. § 13. may collaterally extend to revive this clause of 32 //. 8. 
“ c. 38. and abolish the impediment of precontract, (and consequently 
“ divorces by reason thereof, see infra nironcE,) I leave to be 
“ considered by the canonists.” A contract pep verba de preesenti 
tempore, having formerly been considered ipsum matrimouium, a mar¬ 
riage to any other person would have been annulled, and the first 
contract enforced. See 4 Rep. 29. But since the above enactment of 
26 Geo. 2. professor Christian J;hought that ho precontract will ever 
more be an impediment to a subsequent marriage actually solemnized, 
and consummated. (1 Bla. C. •1'35.) The act includes contracts per 
verba de Jiituro, which ^vere probably inserted merely from caution; 
for it is not clear that matrimony could ever be compelled on a con¬ 
tract of, this kind, otherwise than by admonition. Holt v. Ward, 
Sira. 938. , * 

Divorce for precontract was u vinculo. Co. Lit. [235 o.] ; and see 
Com. Dh. tit. Baron S^.Feme (B3.) (C 1.) 

f But this act extends to England only; and a marriage in Scotland 
per verba de preesenti, and without religious celebration, or consum¬ 
mation, is valid by the law of Scotland, though one of the parties is an 
Englishman only quartered there on military service. Dalrpmple v. 
Dedrymple, 2 Hagg. Rep. 54. 

By the ancient general matrimonial law of Europe (the canon law), 
a contract per verba de preesenti, or promise per verba de Juturo cum 
coptdd, constituted a valid marriage without the intervention of a 
priest, till the decrees of the council of Trent, which were never 
received as authority in Scotland. For, ift tlic first instance, consum¬ 
mation was presumed as naturally following the parties’ deliberate ac¬ 
ceptance of the relation of husband and wife, unless original impotency 
was shewn: in the second, which merely contemplated a marria^, 
the promise was defeasible in various waj'S; and in which, therefore, 
consummation was not to.be presumed. If the parties who had ex¬ 
changed the promise had carnal intercourse, its cflect was to inter¬ 
pose a presumption of present consent at the time of the inter¬ 
course, to convert the engagement into an irregular marriage, and to 
produce all the consequences attributable to that species of matrimo¬ 
nial connexion, viz. to bar suit for fornication, S. C. 2 Hagg. Rep. 
•82. 66. 87-; and see Wigmore*s case, 2 Salk. 438. Moor, 170. but 
to expose the parties, and those present at the marriage, to eccle¬ 
siastical censure,] 






inAnt’s Q. T'. ^&60 .HdU ngainst Ward^ clarencieux kii^ at 
arms. , Mrs. Holt the plaintln* declared, that it was mutindly 
triading. agreed between the defendant Mr. Ward and herself, that thisy 
C 458 J ^ould marry at a future day, which is past, and that in consider¬ 
ation of each other’s promises^iSach engaged to the other; notwith¬ 
standing which he did not marry her, but had married another; 
which she lays to her damage of 4000i^ The defendant, with 
leave of the court, pleaded double; viz, first, that he made no 
such promise; and, secondly, that Mrs. Holt the plaintiff^ at the 
time of the promise, was an inianC of fifteen years of age. The 
pl^tiff joins issue, upon the former point, and a verdict was 
found for her, with 2000/. damages; and as to the plea of in¬ 
fancy demurr^. This cause was argued severed times at the 
bar. • Upon the first argument, the court were strongly inclined 
with the plaintiff, because, though the defendant would not have 
the same remedy' against her by action for damages, yet they 
thought he might have some remedy, to wit, by the ecclesiastical 
court, to compel a performance, the plaintiff being of the age of 
consent, and that would be a sufficient consideration; and, there¬ 
fore, appointed an argument by civilians, to see what their law 
would determine in such a case. Upon the argument of the 
civilians, no instance could be shewn, wherein uiey had com¬ 
pelled the performance of a minor’s contract. And they who 
argued for the defendant strongly insisted, that in the case of a 
contract per verba de futuro (as this was), there was no remedy 
given against a person of full age in the spiritual court, but only 
an admonition: and the only reason why they hold jurisdiction in 
the case of a contract per verba de preesetiU was, because that is 
looked upon amongst them to be ijpsum matrimoniumt and they 
only decree the formality of a solemnization in the face of the 
clnirch. After their arguments, it was spoken to again. And 
now this term, Raymond, chief justice ddivered the resolution 
of the court: The objection in ffiis case is, that the plaintiff not 
b«ung bound equally withv the defendant, this is midum pactum^ 
y and the defendant catmot be charged in this action. Formerly, 

it was made a doubt by my lord Vaughan, whether any action 
could be maintained on mutual promises to marry: but that is 
imw a point not to be disputed. And as to the present case, we 
should have had no difficulty in giving judgment for the 
plaintift^ if we could have been satisfied by the arguments of the 
civilians,' that as the plaintiff was of the age of consent, any 
remedy, though not by way of action for damages, could be had 
against her. But since they seem to have no precedent in the 
caise, we must consider it upon. the foot of the common law. 
£ 459 ] And upon that the single question is, whether diis contract, as 
against the plaintiff, was absolutely void. And we are all of 
opinion, that this contract is not void, but only voidable at the 
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electloh of the infant ; and as'td tbepei^on of'fMl agej it abso~ 
lutely binds. The contract of an infant is considered in law, as 
different brom the contracts of all other persons. In some cases 
his contract shall bind him: such is the contract of an infant for 
necessaries, and the law allows him to make this contract^ os 
necessary for his preservation; and, therefore, in such a case a 
single bill shall bind him, though a bond wi^ ti penalty shall 
not. Where the contract may be for the benefit of the infantj 
or to his prejudice; the law so far protects him, as to give him 
an opportunity to consider it when he ,comes of age: and it is 
good, or voidable at his election. But* though the infant hath 
this privilege; yet the party with whom he contructeth hath 
not: he is b 9 und in all events. And as marriage is looked 
upon as an advantageous contract, and no distinction holds 
whether the party suing be man or woman, but the true dis¬ 
tinction whether it may be for the benefit of thb infant; we think, 
that though no express case upon a marriage contract can be 
cited, yet it falls within the general reason of the law with re> 
gard to infants* contracts. And no dangerous consequences can 
follow from this determination, because our opinion protects the 
inbint^ even more than if we rule the contract to be absolutely 
void. And as to pei*sons of foil age, it leaves them where the 
law leaves them, which grants them no such protection against 
being drawn into inconvenient,contracts. For these reasons, we 
are all of opinion, that the plaintiff ought to have her judgment 
upon the demurrer. 937. {t) 

7. E. S Ajin. Hatton and Mansfield. It was held by Holt wiiat con- 
chief justice, that if there be an express promise by the man, ^ 

and it appear the woman copntenanced it, and by her actions at controct. 
that time behaved herself as if she agreed to the matter, 
although there be no actual promise, yet that shall be sufficient [ 460 3 
evidence of a promise on her part. Jiead. tit. Marriage. 

But if the one only promiseth, and tlie other doth not, either 
expressly, or by implication; this is a contract that walks upon 
one leg, and, consequently, not of any force. AyL Parerg. 246. * 

fBy the stat. of frauds (29 Car. 2. d.3. § 4.) no action shall be Contract 
brought to charge any person upon any agreement upon consi- 
deration of marriage, unless the agreement upon which sucR 
action shall be brought, or some memorandum or note thereof^ 


(f) Fitxg. 175. 275. 1 Barn. B. R. 277. S33. 348. 455. 2Barn. 12. 
173.176. See also 3Atk.306. But the contract of an infant, with 
consent of guardians, on a marriage settlement, shall bipd the infant 
in eqqity,.provided it be fair and'reasonable. Cannel v. Buckle, 1 P. 
Wrns, 242. Ed. Coxe, Durr^ord v. Lane, 1 Bro. C. C. 106. Williams 
v. 152. with the cases there cited. 
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shall be in writings and signed by the party to be chftrgi^l 
therewith, or some other person thereu^o by him lawfully au- 
thorizedO 

III. Of banns, 

1. IBanns is a Saxon word, and signifieth a proclamation. 
PieXu person, minister, vicar, or curate, shall be obliged to pub- 

lisli the banns of matrimony between any persons whatsoever, un¬ 
less they shall, seven da^s at the least before the time required for 
the first publication, deliver or cause to be delivered to him a no¬ 
tice in writing, datgd on t|ie day on which the same shall be so de¬ 
livered, of their true Christian and surnames, and of the house or 
houses of their respective abodes within such parish or chapelry, 
and of the time during which they have inhabited' or lodged in 
such houses respectively. 4 Geo 4. c.76. § 7. (1) 

Where. 3. And all banns of matrimony shall be published in the 

parish church, or in some public chapel, in which chapel banns 
of matrimony may now, or may hereafter be lawfully published, 
of or belonging to the parish or chapelry wherein the persons 
to be married shall dwell, according to the form of words pre¬ 
scribed by the rubric prefixetl to the office of matrimony in the 
book of common prayer. Id. § 1. 

And where the persons to be married shall dwell in divers 
parishes or chapelries, the banns shall be published in the church 
or chapel belonging to such parish or chapelry wherein each of 
the said persons shall dwell. And that all other the rules pre¬ 
scribed by the said rubric concerning the publication of banns, 
and the solemnization of matrimony, and not hereby altered, 
shall be duly observed: and that in all cases where banns shall 
have been published, the marriage shall be solemnized in one of 
the parish churches or chapels where such banns shall have been 
published, and in no other place whatsoever. § 2. 

That the bishop of the diocese, with the consent of tlie patron 
and the incumbent of the church of the parish in which any public 
chapel, having a chapelfy thereunto annexed, may be situated, 
or'of any chapel situated in an extra-parochial place, signified to 
him under their hands and seals respectively, may authorize, by 
writing: under his hand and seal, the publication of banns and the 
solemnization of marriages in such chapel for persons residing 
within such chapelry or extra-parochial place respectively; and 


(1) Tlte intention of the publication of banns is, to make known 
•that a marriage is about to take place between the individual parties. 
If, therefore, the publication is such os not to designate, but conceal 
the parties,- it is no designation. Fellotves v. Steuoartt 2 Phill. Bep. 288.; 
and see as to Christian names, i^a, note, to is Geo. 4. c. 76* § 28* 





stiicfi consent, together with such Written authorlfy, sh'alf be re¬ 
gistered in the registry of the diocese. 4 Oeo. 4. c. 76. § 3. 

In every chapel in respect of which such authority shall be 
given as aforesaid, there shall be placed in some conspicuous 
part of the interior of such chapel a notice in the words following: 
** Banns may be published and marriages solemnized in this 
“ chapel.” § 4. 

All parishes where there shall be no parish church or chapel 
belonging thereto, or none wherein divine service shall be usually 
solemnized every Sunday, and all extra-parochial places what¬ 
ever, having no public chapel wherein* baniii^ may be law'fully 
published, shall be deemed and taken to belong to any parish or 
chapelry next»adjoining, for the purposes of this act only; and 
where banns shall be published in any church or chapel of any 
paj'ish or chapelry adjoining to any such parish or chapelry 
where there shall be no church or chapel, or none wherein divine 
service shall be solemnized as atbresaid, or to any extra-parochial 
place as aforesaid, the parson, vicar, minister, ov curate publishing 
such banns shall, in writing •under his hand, certify tlie })ubli- 
catioa thereof in the same manner as if either of the persons to 
be married had dwelt in such adjoining parish or chapeliy. 
§ 12 . 

If the church of any parish, or chapel of any chapelry, wherein 
marriages have been usually solemnized, be demolished in order 
to be rebuilt, or be under repair, and on such account be disused 
for public service, it shall be lawful for tlic banns to be proclaimed 
in a church or chapel of any adjoining parish or chapelry in 
whicli banns are usually proclaimed, or in any place within the 
limits of the parish or chapelry w’hich shall be licensed by the 
bishop of the diocese for the performance of divine service during 
the repair or rebuilding of the church as aforesaid; and where 
no such place shall be so licensed, then, during such period as 
aforesaid, tlie marriage may be solemnized in the adjoining 
church or chapel wherein the banns have been proclaimed; and 
all marriages heretofore solemnized in‘other places within the 
said parishes or chapelries than the said churches or chapels, on 
account of their being under repair, or being taken down iy 
order to be rebuilt, shall not be liable to have their validity ques¬ 
tioned on that account, nor shall the ministers who liave so so¬ 
lemnized the same be liable to any ecclesiastical censure, or to 
any other proceeding or penalty whatsoever. § 13. 

Adopting the decision in Smallwood v. TredgeVi 2 Phill. Rep. 
287. in which a church being under repair and shut up, a pub¬ 
lication of banns in tlie church of an adjoining parish was held 
sufficient. 

Lofd Hardwieke expressed his wish that no mahiage should 
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be without publication of banns. (2) And w)iei% a ward of the 
court had eloped and been married in Guernsey, the court, on 
report by the master that such marriage was invalid, directed a 
remarriage by banns. (3) 

Semb, That contriving a marriage without a due publication 
of banns is a conspiracy at common law; and by the canon law, 
which binds the clergy, it is highly criminal; for by a publication 
of banns, information as to the residence must be supposed. So 
it is very difficult for the clergyman to protect himself against 
express penalties incurred under ^6 Geo, 2. c. S3. § 2. 8. 10. and 
other acts. Priestly and Lamb^ 6 Vcs. 428. See now 4 Geo, 4. c.‘l6. 
§ 8. In I'konipsorCs case, 6 Ves. 422. n, where the parties were 
married by a licence unduly obtained, on the husband’s making 
tlie necessary affidavit, the Oh. committed the husband, who was 
afterwards indicted and convicted of perjury. See also Moore v. 
Moore^ % Atic. 157. Middleton v, Crqf'tSi id. 650. 2 Stra, 1056. 

Provided, tliat after the solemnization of any marriage -under 
a publication of banns, it shall not be necessary, in support of 
such marriage, to give any proof .of the actual dwelling of the 
parties in the respective parishes or cbapelries wherein the bmin.s 
of matrimony were published; nor shall any evidence in such 
case be received to prove the contrary, in any suit touching the 
validity of such marriage. 4 Geo. 4. c.76. § 26. (4) 

4. And the said banns shall be.published upon three Sundays 
preceding the solemnization of marriage, during the time of 
morning service, or of evening service, if there shall be no morn¬ 
ing service in such church or chapel on the Sunday on which 
such banns shall be so published, immediately after the second 
lesson. Jd. § 2.] 

5. JUcynoIds. Whilst the marriage is contracting, the ministers 
shidl enquire of the people by three public banns concerning the 
freedom of the parties from all lawful impediments. And if any 
minister shall do otherwise, he shall be suspended for three years. 
Lind. 271. 

Jbibr. And the curate* shall say, after the accustomed manner: 

“ I publish the banns of marriage between M. of-, and 

“ N. of —" ■ If any of you know cause or just impedi- 
^ ment why these two ^>ersons should not be joined together in 
“ holy matrimony, ye are to declare it. This is the first (second 

or third) time of asking.” 


(2) Esp.Burchdl, 3Ath.B\3, 

(S) Bathurst v. Murray, 8 Ves.7B. 

(4) Thus a marriage by ianm is legal, though the wife only resided 
in the parish. Robinson v. Grant, 18 Fcs.i2ep.289. So, though neither 
party resided there, {Nicholson v. Squire, 16 Ves, Rep. ^262.) though 
the clergyman may be liable to ecclesiastical censures. 




6. [And in case the parents or guardians, or bhc of them, of Diss-cntof 
either , of the parties who shall be under the age of twenty-one " 
years, shall openly and publicly declare or cause to be declared 

in the church or chapel where the banns shall be so published, 
nt the time of such publication, his, her, or their dissent to such 
marriage; such publication of banns shall be void. 4G^. 4. 

Cm 76. § 

7. Itubr, And where the parties dwell in divers parishes, the Cvnificatf. 
curate of the one parish shall not solemnize matrimony betwixt 

them, without a certificate of the banns Jieing thrice asked, from 
the curate of the other parish. • 

[And by 4Gf0.4. c. 76. §12. Where banns shall be published 
in any church or chapel of any parish or chapelry adjoining to 
any such parish or chapelry where there shall be no church or 
chapel, or none wherein divine service shall be solemnized as 
aforesaid, or to any extra-parochial place, the* minister publish¬ 
ing such banns shall, in writing under his hand, certify the pub¬ 
lication tliereof, in the same manner as if either of the persons to 
be married had dwelt in such adjoining parish or chapelry. 

By §9. Whenever a marriage shall not be had within three 
months after the complete publication of banns, no minister shall 
proceed to the solemnization of the same until the banns shall 
have been republished on three several Suntlays, in tlie form and 
manner prescribed in this act, .unless by licence duly obtained ac¬ 
cording to the provisions of this act. 

The form of which certificate may be to this effect: “ I do hereby [ 462 } 
** certify, that the banns of marriage between A. B. of the parish 

« of-——, in the county of-, ami C. J). of the parish of-, 

“ in the county aforsesaid, lyive been duly published in the parish 

“church of-aforesaid, on three several Sundays, to wit, 

“ Oct. 27. Nov. 3. and Nov. 10., now last past: and that no 
“ cause or just impediment hath been declared, why they may 
“ not be joined together in holy matrimony. Witness my hantl 
“ day of in the year of our Lord 18 . R. B. 

“ rector, &c. of O -aforesaid.”] 

IV. Of Ucence. (5) 

1. Some have questioned the bishop’s power to grant licences Whomiiy 
for marrying without banns first published; because this is dis- 
pensing with an act of pai’Hameut: for the marriage office, which 
requires banns, is part of the statute law. But this power of 
dispensing is granted to the bishop by statute law too, viz. by the 
25H.B. Cm 21. by which all bishops are allowed to dispense as 
they were wont to do; and such dispensations have been granted 

(5) As to the regulations of 3CfC’o.4. c. 75. herein, see “ Ti/rwhitt*s 
Notes and Observations on that act.” 
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by biiihops, ever since arc!ti»shop Mephan^s time at lenst. 
JoAm, 194f. 

By Can. 101. No faculty or licence shall be granted for 
solemnization of matrimony without publication of baiinsy by 
any person exercising any ecclesiastical jurisdiction, or claiming 
any privileges in the right of their churches; but only by smh as 
haw episcopal atUkority, or the commissary for faculties, vicars- 
gcneral of the archbishops and bishops, sede plena or sede vacanle, 
the guardian of the spiritualties, or ordinaries exercising of 
right episcojial jurisdiction in the several jurisdictions re¬ 
spectively. . , 

[ 4-62 a j [And afterwards by 3 Geo. 4. c. 75. § 14., it was provided, that 
no person shall after 22d July 1822 be deemed autiiorized by law 
to grant any licence for marriage, except the archbishops of Can¬ 
terbury and York, according to the rights now vested in them 
respectively, and the other bishops wil/iin their respective dioceses, 
for the marriage of persons, one of vohom is resident at the time 
vcitkin the diocese of the bishop in whose name such licence is 
granted, such residence to be proved as in § 8. directed. 

Within their respective dinccsesr\ By the effect of this enactment, 
all ecclesiastical courts, inferior to archiepiscopal and episcopal, 
viz, archdeacons* courts, &c. in places exempt or peculiar, were 
disabled to grant marriage licences from and after 22d July 1822, 
without previous notice of the measure; but the power thus 
taken away from the archidiaconal, and other peculiar courts, was 
not, as in the Clergy Residence Act, 57 Geo. 3. c. 99. §73, 74., 
vested in the archbishop or bishop, nor was it vested in any other 
person whatever; but was left in abeyance witliin the local limits 
of the peculiars, without power of exercise, except by the arch¬ 
bishop’s court of the province. For the word “ diocese” (from 
seorsim habito,) docs not denote the local limits of the 
“bishopric,” which is a much larger term {Gibs. 973.)’, but 
the circuit of the bishop’s ecclesiastical jurisdiction. 1 Itist. 94. (6) 
I'he editor, in the woi k alluded to in the note, surmised, “ that 
' “ many of the peculiar courts had, doubtless in ignorance, granted 

“ licences, ns before the above enactment of 3 Geo. 4. c.75.:” which 
supposition is now confirmed by the preamble to 4 Geo, 4. c. 5 ,; 
w^iich after reciting the ■ hove section, and stating that, “ whereas, 
“ notwithstanding such enactment, divers licences for marriage 
“ have been granted since the passing of tlie said act, by or in 
“ the name of bodies corporate, or persons, their officers or sur- 
“ rogates, 'other than the said archbishops and bishops; which 
“ bodies corporate, or persons, their officers or surrogates, be- 

(6) TyrtvhiU's note to the above section, from “ Notes and Ob¬ 
servations on SGea. i. c. 75.” 2d cd. 1822. The note proceeded to 
recommend remarriages of parties married since 22d July 1822, by 
licences of peculiar courts. 




fore die passing of the said act, [vtss, 22d J^.180d»] were dr 
were deemed to be authorized by law to grant such licences; 
“ and divers persons have been married by virtue or in con- 
** sequence of licences so granted, the validity of which marring 
“ is ejected by the enactment aforesaid: and whereas it is ex- 
“ pedient to remedy the same proceeds to declare that every 
marriage solemnized by virtue or in consequence of a licence 
granted after 22d Jtdy 1822, and before 7tli March IB23, by or 
in the name of a body corporate, or person, hi^ or their officer 
or surrogate, other than the said archbishops, or the several other 
bishops within their several dioceses; \)(hich body corporate, &c. 
before 22d Jtdy 1822, were or were deemed to be authorized by 
law to grant jthe same, shall be as good and valid as if 3 Geo, 4. 
C.75. §14. had not been made. And by §2., such bodies cor¬ 
porate, their surrc^ales and officers, concerned in granting such 
licences since 22d July 1822, and such ministers ns have acted 
under authority of the same, are indemnified from all penalties 
or censures respectively, for granting or acting under the same. 

A parson obtained blank licences for marrying under the seal 
of the proper officer, and afterwards filled them up: they are 
void; for they would then be the licences of the parson, and not 
of the ordinary. Herberts case, 3P.Wms.ll8, But, notwith¬ 
standing this case, it has been the practice, for the purposes of 
universal convenience, that ijic registrars of diocesan and other 
country courts have entrusted licences to the surrogates, to be 
filled up and griuited at their discretion. 

And by 4Gro. 4. c. 76. §11., it is enacted, that if any 
caveat be entered against the grant of any licence for a mar¬ 
riage, such caveat being duly signed by or on the behalf of the 
person who enters the same, together with his place of residence 
and the ground of objection on which his caveat is founded, 
no licence shall issue till the said caveat, or a true copy thereof, 
lie transmitted to the judge out of whose office the licence is 
to issue, and until the jutlge has certified to the register that 
he has examined into the matter of .tlie caveat, and is satisfied 
that it ought not to obstruct the grant of the licence for the said 
marriage, or until the caveat be withdrawn by the party who 
entered the same. * 

And by § ,18. That no surrogate deputed by any eccle¬ 
siastical judge, who bath power to grant licences of marriage, shall 
grant any such licence before he hath taken an oath before the 
said judge, (or before a commissioner appointed by commission 
under seal of the said judge, whicli commission the said judge 
is hereby authorized to issue,) faithfully to execute his oflice ac¬ 
cording to law, to the best of his knowledge, and hath given 
security by his bond in the sum of 100^. to the bishop of the 
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dioces^i for the due and &ithful execution of the said office. 
260eo. 2; c. S3. $ 7. was nearly to the same effect*] 

2* And no licence shall be granted, but unto such persons 
only as lie of good state and quality. Can. 101. 

And for the avoiding of all fraud and collusion in the ob< 
taining of such licences and dispensations; before such licence 
shall be granted, it shall appear to the judge, by the oaths of two 
sufficient #itnesses, one of them to be known either to the 
judge himself, or to some other person of good reputation then 
present, and known likewise to the said judge, that the express 
consent of the parents or parent (7), (if one of them be dead,) 
or guardians or guardian of the parties, is thereunto had and 
obtained: and furthermore that one of the parties .shall person¬ 
ally swear, that he believeth that there is no let or imp^iment 
of precontract, kindred, or alliance, or of any other lawful cause 
whatsoever, nor aity suit commenced in any ecclesiastical coffrt, 
to bar or hinder the proceeding of the said matrimony, accord¬ 
ing to the tenor of the aforesaid licence. Can. 103. 

But if both the parties which are. to marry, being in widow¬ 
hood, do seek a faculty for the forebearing of banns; then tire 
clauses before mentioned, requiring the parents* consents, may 
be omitted; but the parishes where they dwell, both shall be 
expressed in the licence, as also the parish named where the 
marriage shall be celebrated. And if any commissary for 
faculties, vicars-general, or other the said ordinaries, shall offend 
in the premises, or any part thereof; he shall for every time so 
offending be suspended from the execution of his office for the 
space of six months; and every such licence or dispensation 
shall be held 'void to all effects and purposes, as if there had never 
been ani) stick granted; and the parties marrying by virtue 
thetieof, shall be subject to the punishments which ore ap¬ 
pointed for clandestine marriages. Can. 104>. > 

Which clause declaring the licence void to all effects and pttr- 
poses, as if there had never been any such granted, secmetli to 
render it a matter of great importance that the aforesaid pre¬ 
requisites be strictly observed; for although before the statute 
of ^6 Geo. 2. f. 33. (now repealed by 4 Geo. 4. 0 . 76 . §1.) only 
thb licence in such case was void, and the parties marrying by 
virtue thereof were liable to be punished as for a clandestine 
marriage, yet now bj^ the said statute the marriage also will be 
void, and the other consequences of clandestine marriages will 
ensue. [But now by statute 4Geo.4. f,76. §14.; “for avoid- 
“ ing all fraud and collusion in obtaining of licences for mar- 
“ riage,** it is enacted, that before any such licence be granted, 


(7) This word parens^' admits the consent of the mother, though 
man-led again contrary to 26 Geo. 2. r. 33. ^11. (now repealed by 
3 Geo, 4. c. 75* § 1.) and to 4 Geo.4t. c.76. §16. 
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one of the parties shall personally swear before ^le surrogate pr 
other person having authority to grant the same, that he or she 
lielieveth that there is no impediment of kindred or alliance, or 
of any other lawful cause, nor any suit commenced in any 
ecclesiastical court, to bar or hinder the proceeding of the said 
matrimony according to the tenor of the said licence; and that 
one of the said parties hath, for the space of fifleen.^ays imme¬ 
diately preceding such licence, had his or her usufd place- of 
abode within the parish or chapelry within which such marriage 
is to be solemnized; and where either of the parties, not lieJng 
a .widower or widow, shall be uridei;*the age of twenty-one 
years, that the consent of the person or persons whose consent 
to such marriage is required under the provisions of this act has 
been obtained thereto: provided always, that if there shall be 
no such person or persons having authority to give such consent, 
then upon oath made to that edect by the party requiring such 
licence, it shall be lawful to grant such licence notwithstanding 
the want of any such consent.] 

3. And no licence shall be granted, but Apon good caution Giving 

and security taken. Can. 10 J. Mjcunty. 

Which security shall contain these conditions: 1. That at the 
time of granting such licence, there is not any impediment of 
pi'econti’act, consanguinity, aflinity, or other lawful cause, to 
hinder the said marriage. 2.^ That there is not any controversy 
or suit depending in any court, before any ecclesiastical judge, 
touching any contract or marriage of either of the said parties 
with any other. 3. Tliat they have obtained thereunto, the ex¬ 
press consent of their parents (if they be living), or otherwise of 
their guardians or governors. Lastly, that tliey shall celebrate 
the said matrimony publicly in the parish church or chapel 
where one of them dwelleth, and in no other place, and that 
between the hours of eight and twelve in the forenoon. Can. 102. 

[But now, by 4? Geo, 4. c, 76, It shall not be required of any 
}wson applying for any such licence, to give any caution or 
security, by bond or otherwise, beforg such licence is gran,ted; , 

any thing in any act or canon to the contrary thereof notwith¬ 
standing. § 15.] 

4. [By 35 Geo, 3. c. 184. Sc/iedulej Part 1, For every skin or Stamp, 
piece of vellum or parchment, or sheet or j)iece of paper, upon 
which any licence for marriage shall be engrossed or written, 
shall be paid a stamp duty of 10s.; if it be a special licence, 

tlie stamp duty is 51, 

5. No licence of marriage shall, from and alter 1st No- Licence 
vember 1823, be granted by any archbishop, bishop, or other where 

(8) An allegation in a libd that a licence granted in the name of the 
bishop of Winchester, but signed by his commissary for Surrey, would 
not be valid for a marriage contracted within the diocese of Winches* 





ocdinaxy or person having authority to grant the same, to so¬ 
lemnize any marriage in miy other churdb or chapel, than in the 
parish church, or in some public chapel of the parish or 
chapelry, within which the usual place of abode of one of the 
persons to be married shall have been for the space of fifteen 
days (9) immediately before the granting such licence. 4 Geo, 4. 

C.76. §10, . 

Provided, that after the solemnization of any maniage under 
a publication of banns, it shall not be necessary in support of 
such marriage to give any proof of the actual dwelling of the 
parties, in the respective parishes or chapelries wherein tlie 
banns of matrimony were published; or where the marriage is 
by licence, it shall not be necessary, in support of speh marriage, 
to give any proof that the usual place of abode of one of the 
parties, for the space of fifteen clays as aforesaid, was in the 
parish or chapelry where the marriage was solemnized; nor 
shall any evidence in sucli case be received to prove the con¬ 
trary in any suit touching the validity of such marriage. 4 Geo, 4. 
c.76. §26, (1) — That is to say, this shall not avail so as to 
render the marriage null and void: but nevertheless the surro- 
gate who grantetli such licence, contrary to the tenor of this act, 
seemeth to incur the violation of his oath, and forfeiture of his 
C 465 ] bond given to the spiritual judge; and is liable to be otherwise 
punished for his contempt of the law. 

[By 4 Geo.4. c.76. § 19. Whenever a marriage shall not bo 
had within three months after the grant of a licence by any arch¬ 
bishop, bishop, or any ordinary or person having authority to 
grant such licence, no minister shall proceed to the solemniz¬ 
ation of such marriage until a new licence shall have been ob¬ 
tained, unless by banns duly published according to the pro¬ 
visions of this act. 

Also this shall not extend to deprive the archbishop of Canter¬ 
bury, and his successors, and his and their proper officers, 
(e.g. the guardian of the spiritualties in tlie vacancy of the see, 

ter, but without the jurisdiction of the commissary for Surrey, was 
admitted; but the question was not decided. Balfour v. Carpenter, 
1 Phill. Rep. 204. And ^vf-ere as to invalidity of a marriage solemnized 
without fraud, under licence given by an unauthorised person ; and 
whether a licence granted as above in the name of the bishop is to be 
considered as the licence of the bishop, or the commissary of Surrey, lb. 

(9) Four .weeks, by 26 Geo.2. c. 33. $ 4. now repealed. 

(1) So ruled on parallel words, in 26 Geo. 2. c. 33. §10. Tree 
V. Quin, 2Phill. Rep. IS. 3 M. Sf S. Rep. 266. A false description 
of residence is thus rendered a mere impedimentum impeditivum ; im¬ 
posing on the clergyman, if the fact be known to him, the duty of not 
proceeding with the marriage, but not invalidating the ceremony, if 
once performed. Sullivan v. Sullivan, 2 Hogg, R^. 253. 



25iitvi. a. c. 21. $16.) ol' the right which ha^i hitherto been 
ii!$ed) in virtue of the statute of the 25 Hen* 8. r. 21. of granting 
special licences to iiiarry at any convenient time or place. 

At Geo. At. c. 76. §20.] 

By which statute of the 25 Hen. 8. powei* is given to the arch- 
bisliop of Canterbury to grant faculties, dispensations, and li¬ 
cences ; as the pope had done before. And by the same statutes 
it is enacted, that all children procreated after solemnization of 
any marriages to be had by virtue of a licence or<dispensation 
from the archbishop of Canterbury, shall be admitted, reputed, 
and taken legitimate in nil courts and^bther .places, and inherit 
the inheritance of tlieir parents and ancestors. (2) 

6, [If any person shall, from anil after the 1st November Forging 
1823, fidsely make, alter, forge, or counterfeit any such licence licence, 
of marriage; or cause or procure the same to be done; or assist 
therein; or utter or publish the same as true, knowing the same 
to be false, tillered, tbrged, or counterfeited: he shall be guilty 
of felony, and shall suffer transportation for life. A Geo. 4. 
r. 76. §29.] (3) 

V^. JVhen and 'where to be solemnized; and therein of 

clandestine marriages. 

1. [In all cases where hamis shall have been published, the wiien and 
marriage shall be solemnized in one of the parish churches or wiicrc. 
chapels where such banns have been published, and in no other 
place whatsoever. iGeo.A. c. 76. §2.] 

And by Ca7i. 63. Every minister who shall celebrate marritige 
lietween any persons contrary to the canons aforesaid, or any 
part thereof^ under colour of any peculiar liberty or privilege 
claimed to appertain to certain churches and chapels, shall be 
suspended for three years, by the ordinary of the place where 
the offence shall be conniiittcd: and if any such minister shall 
afterwards remove from the place where he hath committed the 
fault, before he be suspended; then shall the bishoj) of the dio¬ 
cese, or ordinary of the place where he remaiiieth, upon certifi- [ 466 ] 
catc bnder the hand and seal of the other ordinary from whose 
jurisdiction he removed, execute that censure upon him. , 

By a constitution of m’chbishop Jleynolds : Matrimony shall 
be solemnized reverently, and in theface of the church. Lind. 271. 


(2) Special licences issue from the faculty office, Knight-Rider- 
street, Doctors* Commons. The archbishop’s offices, viz. the faculty 
and vicar-general’s offices, grant licences within every diocese in the 
province. 

(3) Adding the name of a parish to a licence does, not make it void 
under this provision. The King v. JBcck, 2 Hira. 1160. 
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And by the words in tlie beginning of the office of matrimony, 
it is supposed to be done in the presence of the congregation. 

And in the case of marriage by licence, it is required by Can. 
62. that the same shall be solemnized between the hours eight 
and twelve in the forenoon (4*), and in time of divine service. 

.2, Stratford. Persons contracting matrimony, and causing the 
same to be solemnized, knowing any canoniem impediments in 
that behalfi'or having strong presumption thereof; shall ipso facto 
incur the sentence of the greater excommunication. Lind. 277. 

Mepham. Every priest who shalf presume to celebrate matri¬ 
mony any where save in'^^the parish church [where one of the 
parties or their friends do inhabit; Johns.'] without the special 
licence of the diocesan; or who shall be present tjbereat; shall 
lie suspended from his office for a whole year. LituU 274. 

Straford.] The foregoing constitution shall be extended to 
chapels, having of old time had parochial rights, and the priest 
shall incur the said pain ipso facto. Lind. 277. 

Of old time.] That is, for forty years at least. Id, 

Stratford.] Priests, who shall knpwingly make solemnization 
of marriages prohibited, or of lawful matrimony between others 
than their own ^mrishioners, without the licence of the diocesans^ w 
ff the propet' airates of the persons contracting; also they who 
shall cause by force or fear ‘clandestine marriages to be so¬ 
lemnized in churches, oratories, oi* chapels, or shall be present 
thereat^ knowing the same; shall incur the sentence of the 
greater excommunication, and be otherwise punished as the law 
directs. Lind. 276. 

Between others than their own parishioners] lliat is, where 
neither of the parties is of their own parish. I(L 

Without the licence of the diocesans] Who having cure through¬ 
out the whole diocese, have power to grant licences in all places 
within their diocese. Id. 

Or of the proper curates] That is, as to their own parishioners 
only. Id. 

Or shall be present ihereat] And such person would not be 
admitted in the spiritual court to prove such marriage, until he 
should be legally absolved from the sentence incurred thereby. (5) 


(4) Prohibition was granted to a suit ia spiritual court, for being 
married out of these hours. Middleton v. Crftt 2 Stra.1062. infra, 
470. 

{$) Persons present at clandestine marriages, arc excommunicate 
dejhctof and the court will, ex officio^ take notice of the excommuni- 
cadon, without sentence. Thus it is the constant practice of the eccle¬ 
siastical courts to repel their testimony, till they have been absolved; 
i&t lex currit cumpraxif jier Sir Edto. Simpson, in Scrimskire v. Scrim- 
shire, A. D. 1762. 2 Hogg. Rep. 399. 



Canon 69. No minister, upon pain of suspaision^for three years 
ipso factOi shall celebrate matrimony between any persons, vdthm 
out a faculty or licence, or without banns published; neither shall 
any minister, upon the like pain, under any prefisnce whatsoever, 
join any person so licensed in marriage at any unseasonable times, 
but only between the hours of eight and twelve in the forenoon, 
nor in any private place, but either in the churches or chapels 
where one of them dwelleth, and likewise in tirate- of divine 
service; nor when banns are thrice asked (and no licence in that 
respect necessary) Infore the parents or ^aoernors of the parties to 
be married, being under the age of twenty aad one years, shall 
either personally, or by sufficient testimony, signify to him their 
consent givei\ to the said marriage. 

Upon pain of suspension} In our ecclesiastical records, we fre¬ 
quently meet with absolutions of clergyman wlio had celebrated 
marriages clandestinely; and so late as archbishop Sancrofl’s 
time, we find the intire process of such an absolution: but in the 
more ancient registers, towards the beginning of the reformation, 
one and the same dispensation issued, for the minister and the 
two parties; which sort (as well as separate dispensations) are 
very common in our books. Gibs. 425. 

Without a faculty or liceme} Such faculties have been very 
various, in point of extent; in many instances retjuiring a publi¬ 
cation, sometimes once, and dispensing with two; in other cases 
twice, and dispensing but with one; and again in other cases ex¬ 
pressly requiring all the three publications, and dispensing only 
with time or place. Instances of all which, especially before the 
reformation, are very common in our ecclesiastical records. 

Gibs. 425. 

^ any unseasonable times} That is, of the day, not of the 
year; concerning which latter head, there seem to be no prohi¬ 
bitions expressed, or plainly supposed, in our constitutions or 
canons. But there is a place in Lindruoood, which not only im¬ 
plies a prohibition of times in general, but expressly mentions 
the times prohibited. Which is, that, the solemnization of mar¬ 
riage cannot be from the first Sunday in Advent, until the octaves 
of Epiphany exclusive; and from Septuagesima Sunday to the 
first Sunday after Easter inclusive; and from the first Rogation 
day, until the seventh day after Pentecost inclusive: although 
marriage may be contracted within these times. Gibs, 430. 

Lind. 274. Ayl. Par. 364. 

It is also certain, that a distinction of times hath been observed, [ 468 j 
as the law of our reformed church; not only from the clause 
which we may observe in several licences in our books, qmeunque 
anni tempore i but also from a remarkable dispute which hap¬ 
pened in archbishop Parker’s time, between the master of the 
faculties and the vicar-general, whether the first only, or the 



secdlid in conjunction with him, had a right to grant licences on 
rtiat particular head. Gibs. 430. 

And after thaJ^ in archbishop Whitgiffs table of fees, there is 
first a fee for a licence to solemnize matrimony mthout banns^ and 
afterwards a fee for a licence to solemnize matrimony in the time 

prohibition of banns to be published. 

Which point is further confirmed, by the attempts that have 
been made’in parliament and convocation, to take away that dis¬ 
tinction of times: In parliament, in the 17th of Elizabeth, a bill 
was depending, intitled. An act declaring marriages lawful at all 
times: and in convocation, in the year 1575, the last of the 
articles presented to the queen for confirmation (but by her re¬ 
jected) was, that the bishops shall take order, that it<bc published 
and declared in every parish church within their diocese, before 
the first day of May next coming, that marriage may be so¬ 
lemnized at all timfes of the year. Which goes further than 
what had been projected upon that head in the year 1562, when 
the scheme intended to be offered to the parliament or convoca¬ 
tion, or both, was, that it shall be lawful to marry at any time of 
the year without dispensation ; except it be upon Christinas day, 
Easter day, and six days going before, and upon Whitsunday. 
Gibs. 430. 

But these distinctions, being invented only at first as a fond 
(among many others) for dispensations, and being built upon' 
no rational foundation, nor upon any law of the church of 
England, have vanished of themselves; and it may be justly 
questioned, whether, if a minister shall refuse to marry any 
persons within the time pretended to be prohibited, an action 
upon the case would not lie against him for such refusal; for 
supposing that heretofore, any popish canons, importing such 
prohibition, were received in this kingdom; yet now they can be 
of no force, as being contrary to the common law, which for the 
benefit of the subject, and in favour of the natural rights of man¬ 
kind, and for the public emolument, alloweth matrimony at all 
times of the year without restraint. 

Before the parents or governors shall signify their consents.’] 
[But by the 4: Geo. 4. c.76. §8. No minister solemnizing mar¬ 
riages after 1st Novembe*’ 1823, between persons, both or one 
of whom shall be under the age of twenty-one years, after banns 
published, shall be punishable by ecclesiastical censures for 
solemnizing such marriages without consent of parents or guar¬ 
dians, unlesi^ he shall have notice of the dissent of such parents or 
guardians; and in case such parents or guardians, or one of them, 
shall openly and publicly declare, or cause to hie declared in the 
church or chapel where the banns shall be so published, at the 
time of such publication, his, her, or their dissent to such mar¬ 
riage, such publication of banns shall be absolutely void.] 

2 
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S. the W. c. 6. No person sliall be puarried et any Pccunimy 
place pretending to be exempt from the visitation, of the bishop forfeitures, 
of the diocesC} without a licence, except the banns shall be pul^ 
lished and certified according to law; and every parson, vicar, 
and curate, who shall marry any persons contrary to the true 
intent thereof, shall forfeit 100/., half to tlie king, and half to 
him that will sue in any of his majesty’s courts of record { and 
for the second offence, shall be suspended from his oiQSde and be-, 
nefice for three years. $ 52. 

And by the 7 4* 8 c. 35. Every parson, vicar, or curate, 
who shall marry any persons in any chhreh pr chapel, exempt 
or not exempt, or in any other place whatever, without public 
cation of banns, or without licence, shall forfeit 100/. $ 2. 

And every parson, vicar, or curate, who shall substitute or 
employ, or knowingly and wittingly shall suffer and permit, any 
other minister to marry any persons, in any clmrch or chapel to 
such parson, vicar, or curate, belonging or appertaining, w'ithout 
publication of banns or licence, shall forfeit 100/. $3. 

The said forfeitures to be jialf to the king, and half to him 
that shall sue. § 3. 

And every man so married without licence or publication of 
banns as aforesaid, shall forfeit 10/. to be recovered with costs in 
manner as aforesaid, by him who shall sue: and every sexton 
or parish clerk, or other person acting as sexton or parish clerk, 
who shall knowingly and wittingly aid, promote, and assist at 
such marriages so celebrated without banns or licence as afore¬ 
said, shall forfeit 5/. to be recovered witii costs of suit in manner 
as aforesaid, by him who shall sue. $ 4. 

And by the 10 Ann. c. 19. IVhei eas great loss hath happened 
of the duties upon stamped vellunif parchment, and paper, and 
other incomxniienccs daily gi-ow from clandestine marriages: it is 
enacted, that every parson, vicar, or curate, or other person in 
holy orders, beneficed or not bencficed, who shall marry any per¬ 
son in any church or chapel, exempt or not exempt, or in any 
other place whatsoever, without public|ition of banns, or without 
licence from the proper ordinary, shall forfeit 100/. with full [ 470 ‘ 
costs, half to the queen, and half to him that will sue in any of 
the courts of record at Westminster; and if such offender 
shall be a prisoner in any prison or gaol (other than a county 
gaol) at the time of such offence committ^, and shall be duly, 
convicted thereof, then upon oath made of such imprisonment 
before one of die judges, and upon producing a copy of the 
record of such conviction to be likewise proved upon oath before 
the said judge, he shall grant his warrant to the keeper of the 
gaol or prison where such offender is a prisoner, to remove him 
to the gaol of that county where he is a prisoner, there to remain 
charged in execution witii the penalty inflicted by this act, and 



wiUl.all and evevy ithe causes of hb former imprisonment: and if 
any gapler or keeper of any prbon shall be privy to» or know- 
iijffty permit any marriage to be solemnized in the said prison* 
b^ore publication pf bands or licence as aibresaid; he sh^l 
fiirfeit lOO/. to be recovered and distributed as aforesmd. § 176* 

^ Saving nevertheless, to all archbishops, bishops, archdeacons, 
and other ordinaries, their vicars-general, commissaries, and 
officials, tha free exercise of all ecclesiastical jurisdiction, and full 
power and authority of inflicting all such pains and censures Ibr 
this or any other crime or crimes, as they might have done if 
thb act had not been made. 10 Ann. c. 19. § 177. 

And provided, that the said provision for marriages do not 
extend to that part of Great Britain called Scotlanil, § 178* 

Upon the aforesaid statute of the 7 4*8 c.35. §4. in the 

cose of Middleton and his wife against Crq/t, M. 10 Geo. 2. 
In prohibition: the plaintiff declared, tliat by the said statute 
a penalty 6f 10/. is inflicted on every man who marries without 
licence or banns; notwithstanding which, he and his wife had 
been cited into the spiritual courj;, for being married btfore 
eight in the morning, •eoitkout licence or banm, contrary to the 
canon, which fixes the time to be between eight and twelve, 
and requires a licence or banns; that they arc lay persons, 
not bound by the canon, and therefore pray a prohibition. 
The defendant, as to the contempt pleads not guilty; and fer 
a consultation, demurs. And after several arguments at the 
bar, lord Hardmcke chief justice, this term ddivered the re¬ 
solution of the court: — In this case three questions have been 
made; 1. Whether by the canons of 1603, lay persons are pun¬ 
ishable for a clandestine marriage. 2. If not, whether by the 
canon law anciently received, the spiritual court hath a junsdic- 
‘ tion to proceed for a clandestine marriage. And, 3. Supposing 
they have a jurisdiction either way, whether that jurisdiction is 
taken away by the act of parliament, which hath inflicted a pe- 
£ 4>71 3 nalty of 10/. As to the first: two things are considerable: first, 

. whether the laity are widijn tlie words of those canons as to tlus 

matter; secondly, whether there was a proper authority to bind 
the laity, if the words do extend to them. And as to the ques¬ 
tion, whether the words take them in ; those which any way re¬ 
late to this matter arc the canons 62. 101, 102, 103, and 104. 
In the ibur first of which, there are no words that afiect the par- 
. ticsi contracting: indeed, in the 104th there are words relating to 
tllte married persons, but they relate only to marria^s under void 
or irregular licences, which is not this case: and therefore upon 
Uiis point we are all of opinion, that lay persons are not wi^in 
the words of the canon of 1603. The next point is, whether the 
makers of those canons had a power to bind the laity: mid we 
are all of opinion, that praprio vigore, the canons of 1603 do not 
bind the laity; I say, praprio vigore, because some of them are 



^atirias^. 

dilly d^laratoi'y of the amcient canon law. ’ Th6's«»n!tt {»uit to 
be considered is, whether layin^f aside the canons of 16(>3, tKe 
sphitiial court hatli any jurisdiction under the former cation Uw 
received ami allowed, to proceed against the’ plaintiff for a daiH 
destine marriage: and we are all of opinion, that in this respect 
their jurisdiction is well founded. And as to the third p6|nt» 
whether the statute of the 7 & 8 Will, hath by inflicting that 
penalty taken away the jurisdiction of the spiritual court; it is to 
be observed, that as to the woman, she indisputably remains sub* 
ject to the ecclesiastical jurisdiction, for the penalty is only upon 
the mail; but as to the man likewise, are hll of opinion, that 
the ecclesiastical jurisdiction is not taken away by the statute, 
but that b<)th»the jurisdictions do well stand together. And upon 
the whole we are of ojiinion, tlial there ought to go a consult¬ 
ation as to all the points of the suit below but one, which is, the 
hour at which the marriage is alleged to have been had. Now 
as the confining marriages to be between eight stnd twelve in tlie 
morning is only a regulation introduced by the canons of 1603, 
which we have detcrnmied do not bind in this case; it is of con¬ 
sequence, that the spinuial court be restrained from making that 
any ground of their proceedings. In this respect, llierefore, the 
prohibition must stand, and a consultation must go for the rest^ 
AVr. 1056. 2 Alki/nsy 650. (n) 

C%4 Geo. 4. c. 76. § 21. it is enacted, That if any person shall 
from and after 1st Nov. 1823, solemnize matrimony in any other 
place than a church, or such public chapel wherein baniis may 
be lawfully publislied, or at any other time than between the 
liours of eight and twelve in the forenoon, unless by special licence 
Irom the archbishop of Canterbury, or shall solemnize matrimony 
without due publication of banns, unless licence of marriage be 
first had and obtained from some person or persons ^ having 
authority to grant the same; or if any person, falsely pretending 
to be’ id holy orders, shall solemnize matrimony according to 
the rites of the church of England; every person knowingly 
and wilfully so offending, and being Utwfully convicted thereof, 
shall he deemed and adjudged to be guilty of felony, and shall be 
transported for the space of fourteen years, according to the laya 
in force for transportation of felons: provided, tliat all prose-* 
cutions for such felony shall be commenced within the space of 
three years after the offence committed, {v) Except in Scotlan^^ 
and except the marriages of Quakers or Jews, where both parties 
are Quakers or Jews. Id. $ 31. 


(u) S. C. 4 Vin. Alt. tit. Canons, 14. 2 Barn. B.R, 351. 2 Atk, 
650. 

(w) niis provision is very similar to those in 26 Geo, 2. c. 33. § 18. 
and 19. (now repealed.) 
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5. ■ T. 9 Ann. HayAon and Gtndd. Before the delegates. It 
appeared that Haydon and Rebecca his wife were Sabbatarians, 
and were married by one of their ministers in a Sabbatarian Con¬ 
gregation : the form in the common prayer book was used, ex¬ 
cept the ceremony,of the ring. They lived together as man and 
wife for seven years, and then Rebecca died. Wherenpon Hay- 
don took out letters of administration to her. But Gould and 
Margaret his wife, who was sister to Rebecca, sued a repeal, 
suggesting that Rebecca and Haydon were never married. And 
it appearing that the minister wbo married them was a mere lay¬ 
man, and not in orders, <he letters of administration which had 
been granted to Haydon as her husband were repealed, and a 
new administration granted to the said Margaret Gpuld her sister. 
'And this sentence, upon an appeal, was affirmed by the court of 
delegates. For it was held, that as Haydon demande<l a right 
to himself as husband by the ecclesiastical law, he ought to prove 
himself a husband by that law; and so the court ruled. And a 
case was cited out ,of Sxmnbuniey where such a marriage had been 
ruled to be void, as to the privileges attending legal marriages. 
And it is observed in that case, that an act of parliament was 
thought necessary, after the grand rebellion, to entitle people 
who had been married by justices of the peace, to such legal ad¬ 
vantages of dower, thirds, and the like, as attended marriages 
duly solemnized according to the rites of the church of England ; 
and the act of the 7 & 8 IVill. c. 35. seems to jmt this matter out 
of all doubt, which lays a penalty on clergymen in orders, if they 
celebrate marriage in a clandestine manner; for if the same pri¬ 
vileges anti advantages attended marriages solemnized by the dis- 
f 4-73 ] senters as those celebrated according to the church of England, 
how easily would that act be evadetl, or rather reiulered of no 
effect. There would then be no occasion for licence or banns; 
for making oath; or giving security that there were no legal im¬ 
pediments : but every one might do what was right in his own 
eyes, who should get himself admitU^d of a dissenting congre¬ 
gation, Head. tit. Marriaire. 1 Sal/c. 1J 9. 

But marriages by Romish priests, whose orders are acknow- 
l^xlged by the church of England, have been deemed to have the 
effects of a legal marriage, at least in some instances, {beferre the 
marriage act, per lord EUenborongh, 10 AW, 288. j; as in the 
Case of Mr. Fielding, who was married by a Romish priest to 
]i^h?ftV;,WtttUworth: tlris was held to be such a marriage, as to 


(6) In Campbell v. Aldrich^ 2 WUs. 79. prohibition issued to suit 
in spiritual court, for marrying persons without hanns or licence; 
for the offence was made a felony by 26 Geo. 2. c. 33. § 8, See 
Hobartf 290. 



make it felony in him to marry afterwards to the duchess of 
Cleveland. Jtead, tit. Mar. (7) 

And ill Wigmore*s case, M. 5 Ann. where the wife sued in the 
spiritual court for alimony, and in fact the husband w'as an ana¬ 
baptist, and although he had a licence from the bishop to many,, 
yet he married this woman accoixling to the forms of their own 
religion: Holt chief justice, upon the prohibition, said, By the 
canon law, a contract j)tr verba de in'f^senti is a marriage, so is a- 
contract 2 )er verba defuturo^ if the contract be executed and he 
docs take her; this is a marriage, and they cannot punish for 
fornication, but only for not solemnizing the marriage according 
to the forms prescributl by law, but not so as to tleclare the mar¬ 
riage void. 2 Salk. 438. (7) 

[But now, by 4 Geo. 4. c. 76. § 22. If any person shall know¬ 
ingly and wilfully intermarry {except in Scotland, and except 
where both parties VGs^GCiiveXy are Qiiakers ov Jews, $ 31.) in any 
other place than a church or such public chapel wherein banns 
may be lawfully published, unles.s by special licence as aforesaid, 
or shall know'ingly anti wilfully intermarry without due publication 
of banns, or licence from a person or persons having authority 
to grant the same, first had and obtained, or shall knowingly and 
wilfully consent to or actpiiesce in the solemnization of such 
inarriiigc by any person not being in holy oi’dcrs, the marriages 
of such persons shall be null and void to all intents and purposes 
whatsoever. 

Except in Scotland^ The passage into Scotland being left open 
by this act, many [lersons have found their way thither to be 
married, in a manner very clandestine and irregular. And there 
liath l)eeii diversity of opinions concernijig the validity of such 
marriages. 

Loixl Stair, in his Institutions of the Law of Scotland, page 26., 
say.s, “ 'Fhe public solemnity of marriage is a matter of order, 
justly introduced by })ositive law, for the certainty of so important 
a contract; but not essential to marriage. Thence arises the 
distinction, of public or solemn, and private or clandestine mar¬ 
riages. And although persons who act contrary thereto may be 
justly punished as in some nations by exclusion of the issue of [ 474 ] 
such marriages from succession, yet the marriage cannot be de¬ 
clared void and annulled ; and such exclusions seem very unequal 
against the innocent children. But by the custom of Scotland, 

(7) So in Collins v. Jesson, 2 Salk. 4 37. 1 Mod. 155. If a contract 
be per verba de prasenti, it amounts to an actual marriage, which the 
very parties themselves cannot dissolve, hy release or other mutual 
agreement; for it is as much a marriage in the sight of God, as if it 
had been in facie ecdesice. But a contract per vcvha de futuro, which 
do not intimate on actual marriage, but refer to a future act, is re¬ 
leasable. 
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cohabitation, anti being commonly reputed man and wife, vali¬ 
dates the man-iage,'gives the wife right to her thirds, who cannot 
be excluded therefrom, if she was rcjjuted lawful wife, and not 
questionetl during the husband’s life, till the contrary be clearly 
proved.” 

Mr. Erskine, in his Principles of the Law of Scotland, pages 
62. and 64., says, “ It is not necessary that marriage be celebrated 
by a clergyman. The consent of parties may be declared before 
any magistrate, or simply before witnesses. When the order of 
the church is observed, the marriage is called regular; when 
otherwise, clandestine. ‘.Towards a regular marriage, the church 
requires proclamation of banns in the churches where the bride 
and bridegroom reside. Formerly, not only bishops, but pres¬ 
byteries, assumed a power of dispensing with proclamation of 
banns on extraordinary occasions; but this has not been exercised 
since the revoluticxi.” 

In M‘Doiial's Institute of the Law of Scotland, vol. i. p. 112., 
he says, “ Marriage is perfected by sole consent; for carnal 
knowletlgc is only the consummatjon of it. Marriage is either 
solemn or clandestine. A solemn marriage is that which is cele¬ 
brated by a minister of the established church, or one having 
the benefit oi'the toleration act, after due proclamation of banns. 
This ought regularly to be tlone three several Hundays, in the 
-churches respectively where the parties frequent divine service; 
but if they belong to an episcopal meeting, it must be done in 
their congregation, and likewise in the parish churches where 
the parties reside ; and in case the minister of such parish shall 
neglect or refuse to publish the banns, it is declared suilicient if 
done in the episcopal congregation alone. But the public solemn¬ 
ity is only a matter of order, and not essential to marriage; and 
therefore by the law of Scotland, not only a marriage solemnized 
by any minister or priest is good, but likewise cohabitation as 
man and wife, sufficiently ascertains the marriage, not called in 
(]uestiou during their joint lives, 'i'hose marriages which are not 
solemnized according tQ 'the onler of the church, arc termed 
clandestine. Notwithstanding that clandestine marriages are 
equally binding with solemn ones, ceitain penalties are imposed 
475 ] ftiiori the parties, who thereby act contrary to the order of law; 

• these arc imprisiuimeni. for three months and a penalty upon the 
parties, with perpetual banishment or other arbitrary punishment 
upon the person that solemnizes the marriage. Of old, the par¬ 
ties lost their respective interests of,/tt.'! mariti and jm relictce: 
but. that afterwards was altered. Persons residing in Scotland, 
who marry in England or Ireland, without proclamation of 
banns in due course, are subject to the pains of clandestine mar¬ 
riages. And tlie witnesses to an irregular marriage are subject 
to a fine.” 



But whether clandestine marriages in Scotlaudf of English 
parties, who resort thither to evade the English law, shall be 
sustained in England, hath been doubted. And very learned 
nien have questioned, notwithstanding that such marriages are 
valid by the law of Scotland, whether they are effective in Eng¬ 
land. Where parties are bound, by the law's of their own 
country, to execute any important act or contract with certain 
solemnities; it is doubted whether they can elude their own law', 
by going purposely to another country w’here such solemnities 
are not essential, and then returning iramcdiately when the act 
is done. It is a question of public law ;*and the most celebrated 
writers on public law have holdon, that such an act is frapdulent; 
it is fraiuJem ^acere Icgc^ which the laws of all nations disallow. 

In the case of Robinson and Bland^ M. 1 Geo. 3. which was upon 
a security given in Franco for money there lo§t at plaj', wherein 
the locality of the transaction came in ([uestiun, there is an obiter 
observation of lord Atausfield, very remaiilcable: “ As to the 
money won at play. By the rule of the law of England, no action 
c.'in be maintaiiictl for it. To this it has been objected, that 
tlic contract was made in France: therefore the law of France 
must prevail, and he the rule of determination; by w'hich law, it 
is alleged, that the money is there recoverable bef(»i’e the mar¬ 
shals of France, who can iiiforce obedience to their seuleuees by 
imprisonment. I admit that’there arc many cases, where the 
law of the place of the transaction shall In: tlie rule : and the 
law of England is as liberal, in this respect, as other laws are. 

It has been laid down at the bar, that a marriage, in a foreign 
country must be governed by the law of that country where the 
marriage was hath Whiclr, in general, is true. But the mar¬ 
riages in Scotland, of persons going from hence for that purpose, 
were instanced by way of exatn})]e. They may come under a 
very different consideration; according to the o])inion of Hube- [ 476 j 
rus, p. 33., and other writers, (.r) No such case hath yet been 
litigated in England, except one, of a marriage at Ostend; 
which came before lord Ilavdwicke; who ordered it to be tried 


(.r) Sa:pe fit ut aclolesccntes sub curatoribus agerUes, furtivos 
auiores nuptiis couglutinare cupientes, abeaut in Frisiani oricntalem 
aliave loca, in quibus curatorura consensus ad matrimonium non re- 
quiritur juxta leges liomanas qusc apud nos hac parte cessant. Cele¬ 
brant ibi matrimonium et mox redeunt in patriam. Ego ita existimo 
banc rem manifesto pertinere atl eversionem juris nostri; ac ideo non 
cssc magistratus bcic obligatos, e jure gentium ejusmodi nuptias ag- 
noscere et ratas habere : multoque magis statuendum cst, eos contra 
jus gentium f'accrc videri, qui ctvibus alicni imperii suA facilitate jus 
patriis legibus contrariurn scientes voluntes impertiuntur. Huber, ad 
Pand. L. 1. T. 3. De conjUctu legum. and § 10. See next note. 
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in the ecclesiastical court: but the young man came of age, and 
the parties were married over again; and so the matter was 
never brought to a trial. 2 Burt'. 1079. 

. But in Bullet^s Law of Nisi Priust P-113., there is a short 
note of a case wherein this jx>int was afterwards determined, 
upon an appeal to the delegates; viz. “ Compton and Beara'ofti 
1 Dec. 176f. The appellant and respondent, both English 
subjects, and the appellant being under age, raTi away without 
the consent of her guardian, and were married in Scotland; 
and on a suit brought in the spiritual court to annul the marriage, 
it was holdcn thaf the marriage was good.” (8) 

(8) Tn Compton \.Bcarcroft^ the court gave no opinion on the 
effect of the law of Scotland on the marriage, as that question was 
not raised on the pleadings; but held that the marriage act in its 
terms did not apply to Scotland, and could not be extended, on the 
principle of evasion (ff the law, by persons going to Scotland to cele¬ 
brate a marriage there. 2 Hagg. 376. d-M-. Be^ord v. Vamcp, 1762. 
Brook V. Oliver y 1759. cor. Northingfon C. and Clarke M. 11. m which 
cases bequests depended on the validity of the marriage. S. P. and 
sec 2 Hagg. 376, 377. note: and sec 2 Burr. 1079. Co. Lit. 79 b. 
note (I). And a marriage celebrated bont/ fde in Scotland, will un¬ 
doubtedly entitle the woman to dower in England ; and a jury in the 
latter country may try the lawfulness of such marriage, Ilderton v. 
Ilderton, 2 Hen. Bla. 145- The doctrine of trying marriage con¬ 
tracts, according to the lex loci, where they were made, is conform¬ 
able to what is laid down in the books, practised in all civilized 
countries, and to the law of nations, which is the law of every par¬ 
ticular country. Per Sir Edio. Simpson, cited 2 Hagg. in 

Scrimshire v. Sermshire, where numenous authorities are cited. 

It is true that English decisions have established the rule, that a 
foreign marriage, valid according to the le.T loci, when celebrated, is 
good everywhere else: but have not e converse established that mar¬ 
riages of British subjects, not good according to the general law of 
the foreign country where they are had, {e.g, if solemnized according 
to the English rites, in, kn ambassador’s chapel, or elsewhere,) 
are universally to be held invalid in England. The safest course, 
doubtless, is, to be married according to the lex loci, for then no 
question can be stirred: but if this cannot be done from legal or 
religious difficulties, or from strict necessity, the law of this 
country docs not say that its subjects shall not marry abroad 
without resorting to the lex loci; and even in cases where no 
difficulties of that insuperable magnitude exist, a contrary prac¬ 
tice, sanctioned by long acquiescence of one country, which has 
silently permitted such marriages, and of the other, which has 
silently accepted them, will be held valid by the courts here. See 
Ruding V. Smith, 2 Hagg. Rep. 371—394. passim. For the opinions 
and usages of distinct nations in the transaction of the marriage of 
their members in foreign countries, may, by practice, be excepted 
from the lex loci : at least, in establishments settled in countries pro- 



iVhere banns have been usually (9) published} E. 2lG<?o. 3. 
K. and North field Two justices of the peac^ had made aii 


(9) Tiiesc are the words in 26 Geo. 2. c. 33. § 8. changed in 
4 Geo. 4’. c. 76. § 22. to “ may be lawfully.” The case in Douglast 
arising on the former words, is retained in the text, to elucidate the 
temporary acts which it occasioned, and to introduce the permanent 
provisions of 4 Geo, 4. c. 76. § 3. 6., respecting marriage by banns^ 
in chapels consecrated since 23 Aug. 1818. Sec 48 Geo. 3. c. 127. 

fessing a religion essentially diiferent, or eyen where the English set¬ 
tlement has been temporary. Thus marriages of English parties in 
English factories, or garrisons in Russia, Portugal, Spain, Italy, Syria, 
or India, or of* English oflicers in an English army of occupation of 
France {^Darn v. Farrar, 2 Ilagg. Rep. 370. observed on id. 374.388.), 
or in a conijuering British force occupying the Cape, under capitula¬ 
tion by the Dutch ^Ruding v. Smith, 2 Hagg. Rep. 371.), by the chap¬ 
lains to those British forces, have been held good; and see now 
4(»eo.4. (c.67. and c. 91. bifrn this note) ; for in the case of Dalrtjmple 
V. Dulrymple, 2 Hagg. Rep. 5'h, the lex loci was held to prevail, ne- 
cause tile lady was a female inhabitant. So in Middleton v.Janvcring, 
2 Hagg, Rep. 4:37., the marriage there held to be null, was designed 
to be had according to the law of Austrian Flanders, without any 
intention to adhere to the British law. Again, in Scrimshirc v. Scrim- 
shire, 2 Hagg. Rep. 395., a residence of one of the parties was fully 
established {per Sir W. Wpnne; in Middleton v. Janvering, 2 Hagg. 
447.); and the marriage had been celebrated according to the French 
ceremonial, and by a priest of that country, but in a manner totally 
null and void, as clandestine under French law {id. 393.), lor which 
reasons the lex loci applied, and was in part, but not sufficiently con¬ 
formed to. 

la The King v. Brampton {Inhahs.), 10 East. Rep. 282. It being 
proved that British subjects attached to a British army, having mili¬ 
tary possession of a foreign country, being desirous of intermarrying, 
went to a chapel for that purpose, where a service in the language 
of the country was read by a person habited like a priest, and inter¬ 
preted into English by the officiating clerk ; which service the narties 
understood to be the marriage service of the church of Englancl; and 
then received a certificate of the marriage, which was afterwards lost. 
This evidence was held sufficient whereon to found a presumption 
(nothing appearing to the contrary) that the marriage was duly c«le- 
brated, according to the law of that country, particularly after eleven 
years’ cohabitation as man and wife, till the husband’s death: and it 
seems that such marriage, solemnized by a priest in Iioly orders, (of 
which this would be reasonable evidence,) would be a good marriage, as 
a marriage contract per verba de preesenti, before the marriage act: 
marriages beyond sea being excepted from that act; and it would make 
no difference if solemnized by a Roman Catholic priest: and see Latt- 
lour V. Teesdale, infra this note. 

Thus, in the converse instance of marriages of.foreigncrs here, 
practice has sanctioned their taking place in the English residences 
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'dkder to remove Abigail Jones, widov^of Joseph Jones, from the 
parish of King’s Norton to the parish of Northficld, which last 


of the ambassadors of the countries to which they belong (per cur. 
in Ruding v. Smithf 2 Hagg. ^(^.385, 386.); and this rule is proved 
by the exception in Pertreis v. Tondear, 1 Hagg, Rep. 136.; when it 
was held that a marriage of foreigners in an ambassador's chapel, witfa> 
out banns or licence, is null, where neither party was of the country 
or suite of that ambassador; but the man belonged to another suite, 
and the woman was not ^escribed As domiciled in any ambassador’s 
family, though having acquired a matrimonial domicile by a month’s 
residence in England. 

The validity of a foreign marriage is decided in England by the 
general lex locU nnd is not impugned by peculiar laws, imposing penal¬ 
ties on the celebration thereof in certain methods. Thus, Sicilian 
marriages are rule4 by the decree of the council of Trent, A. D. 1563, 
under which clandestine marriages, had by the mutual and free con¬ 
sent of the parties, expressed and declared in the presence of the 
priest of the parish Jn which they, or one of them resides, and in the 
presence of two witnesses, are valid^ though the parties by several 
civil ordinances of Sicily are liable to punishment, for marriages thus 
clandestinely contracted. Herbert v. Herbert, 2 Hagg. Rep. 269.276. 
And a clandestine marriage between an Englishman and a Sicilian 
woman, celebrated in Sicily and valid by the laws of that kingdom, 
is held to be valid also in England. S. C. 3 Phill. R. 58. & 34. 

British subjects resident in a Bfitii^h settlement abroad arc go¬ 
verned, with respect to marriage, by the law which existed here 
before the marriage act; viz. the canon law. . Therefore, where two 
British subjects, being protestants, were married at Madras, by a 
Portuguese Roman Catholic priest, according to the Catholic form, in 
the Portuguese language, in a private,room, and the ceremony was 
followed by cohabitation, this was held to be a valid marriage, though 
without a licence from the governor, which it is the custom at Madras 
to obtain. Lautour v. Teesdale^ 2 Marsh. Rep. 243. 8 Taunt, 830. S. C. 
A. D. 1816. See The King v. Reilly, infra 490. note (7). 

And afterwards, by 58 Geo. 3. c. 84. intituled, “ An act to remove 
*' doubts as to the validity of certain marriages had and solemnized 
** within the British territories in India,” ail marriages solemnized 
within those territories, before 31 Dec. 1818, by ordained ministers of 
the church of Scotland, as by law established, shall be of the same 
fdfee and eftect as if solemnized by clergymen of the church of 
England ; and after that day, all marriages between persons, one or 
bolb of them being members of the church of Scotland, and making a 
declaration, as hereinafter mentioned, which are solemnized by minis¬ 
ters of the established church of l^ot'and, and appointed by the 
East India'Company to officiate as chaplains within the said territo- 
ties, shall be equafly valid as if so solemnized as above: Provided 
that no such marriage shall be solemnized till one or both of such 
persons have signed a declaration in writing, in duplicate, stating that 
they, he, or she, are members of, or holding connexion with, the 
church of Scotland. $ 1. 



parish appealed ta the quarter session^; and amfirmed the 
ordinal order, and stated specially: That thq pauper Abigad 


The minister shall, immediately on the solemnization, certify such 
marriage by a writing under his hand, in duplicate, sabjdined to or 
indorsed on, the before-mentioned declaration, in duplicate specify¬ 
ing, in such duplicate, the names and descriptions'of^the parties, and 
the witnesses, and the time and place of celebration, which c&rtihcate 
in duplicate shall be signed by the parties, and the witaeasea and the 
minister shall deliver one duplicate and certificate to the persons 
married, or one of them, and transmit thg other to the chief secre¬ 
tary of government at the presidency. § 2» • 

Again: By 57Gco.3. c. 51. intituled, “ An act to regulate the celc- 
“ brarion of n^arringes in Newfoundland,” all marriages had in New¬ 
foundland, shall bej celebrated by persons in holy orders, and mar¬ 
riages celebrated after 1 Jan. 1818, contrary to this act, shall be void. 
But nothing herein shall extend to any marriages to be had under 
circumstances of peculiar and extreme difficulty, in procuring a per¬ 
son in holy orders to perform the ceremony, and in which the law- 
might. on that account otherwise determine oi\ the validity of such 
marriage, provided that in such case, the circumstances,' and the 
actual contract of marriage, shall be certified hy an oath of the par¬ 
ties, before thoj'magistratc nearest the place of residence, or before a 
person authorized by the officer administering the government of 
Newfoundland to administer such oath. § 1. Nothing herein extends 
to marriages held previous to 1 Jan. 1818. nor to marriages among 
Quakers or Jews, where both p&rtics are Quakers or Jews. § 2. 

Previous to the sessions of 1822 and 1828, the public attention 
had been forcibly drawn to the existing law of marriage, by the fre¬ 
quent debates concerning it in both houses. The principle of indis¬ 
solubility of marriages, which received parliamentary sanction, in 
3 Geo. 4. c. 75. ^ 1. is in stget uni.son with the dictates of religion, 
and revived the ancient law of marriage, before 26 Geo. 2. c.tiS. ^11. 
But the act containing this salutary measure was so clogged with its 
retrospective clauses and oppressive regulations as to marriages in ge¬ 
neral, that it became necessary, as we have seen, to repeal most of its 
latter provisions. The great differences of opinion witnessed among the 
leaders of the house of peers, in their repeated debates on these acts, 
cncreased the public anxiety and uncertffinty on a subject at once the 
most popular and important to be duly ascertained. To this general 
uncertainty and anxiety, and to little else but those causes, affer the 
decisions on the lex loci which we have just reviewed, must be ascribed 
the introduction of the 4 Geo. 4. c. 67., intituled, “ An act to declare 
** valid certain marriages that have been solemnized at St. Peters- 
“ burgh, since the abolition of the British factory there.” This act 
recites in the preamble, that whereas the British factory at St. Peters- 
burgli was, by manifesto of the emperor of Russia, declared to be 
abolished A-om and after the 20th of Juno, 1807: and whereas divers 
marriages of subjects of this realm, resident at St. Petersburgli, have, 
since 20tli June, 1807, been solemnized there, by the chaplain of the 
Russia Company, in the chapel of the said company, and in private 
houses, before witnesses,, according to the religious ceremonies of tho 




^drriagr^ 

Jones being) while sole, a settled inhabitant nt King’s Norton in 
the year 1775, intermarried with Joseph Jorie^, a settled inhabit¬ 
ant at Northfield, at Curley-hill cliapel, in tlie parish of Kings- 
winford in tiie county of Stailbrd, which was erected in the year 
1765, and then duly consecrated, and in which divine service 
had been publicly and regularly celebrated ever since; and 
wherein banns of marriage had been often published, and mar¬ 
riages celebrated, previous to the marriage in question: that 
C 477 J the said chapel was a new one, erected since the marriage act, 
and not erected on the foundation/)f one that was ancient; and 
no act of parliament was'pbtained for erecting the said chapel, or 
for celebrated marriages there. The two orders being removed 
by certiorari into the king’s bench, the only question appeared 
to be, whether the marriage, upon the facts stated relative to the 
chapel, was void by the provisions of the said act. On its being 

church of England; and whereas it is expedient to declare the va¬ 
lidity of such marriages, in order that no doubts or disquietude may 
hereafter arise thereupon. It then enacts, that all marriages (both or 
one of the parties thereto being subjects or a subject of this realm) 
that have, since 20 June, 1807, been solemnised, or that shall here¬ 
after be solemnized at St. Petersburgh, by the chaplain to the said 
Russia Company, or by a minister of the church of England officiating 
instead of such chaplain in the chapel of the said Russia Company, 
or in any other place before witnessed, shall be as good and valid in 
law, and so deemed in the United Kingdom of Great Britain and Ire¬ 
land, and in the dominions thereunto belonging, as if the same had 
been solemnized before the abolition of the said factory.” 

By 4 GcoA-. c. 91. intituled, “ An act to relieve His Majesty’s sub¬ 
jects from all doubt concerning the .validity of certain marriages 
solemnized abroad,” (and therefore in pari materid with c. 67.) it is 
recited, that ** Whereas it is expedient to relieve the minds of ail 
His Majesty’s subjects from any doubt concerning the validity of 
marriages solemnized by a minister of the church of England, in 
the chapel or house of any British ambassador or minister, residing 
within the country to the court of which he is accredited, or in the 
chapel belonging to any‘British factory abroad, or in the house 
of any British subjei t residing at such factory, as well as from 
any possibility of doubt concerning tlie validity of marriages so¬ 
lemnized witiim the I’ritish lines, by any chaplain or officer, or 
other person officiating under the orders of the commanding 
officer of a British army serving abroad.” It is then enacted by § 1. 
That all such marriages as aforesaid shall be deemed and held to be as 
valid in law, as if the same had been solemnized within His Majesty's 
dominions, ’with a due observance of all fin ms required by law. 

. H § 2. it is provided, That nothing in this act shall confirm or 
impair, or any wise affect, or be construed to confirm or to impair, or 
any wise to affect the validity in law of any marriages solemnized 
beyond the seas, except such as have been, or shall be solemnized in 
tlie places, foim, and manner herein specified. 



moved for a rule to shew cause why these orders should not be 
quashed, lord Mansfield seemed to discourage the attempt to try 
a question of such serious consequence, in a collateral way, on 
a settlement case; and said, he would turn the parish complaining 
of the removal, round if he could. On shewing c^uste, the 
counsel in support of the orders admitted, that when the validity 
of a marriage under the marriage act becomes a question in the 
case of a settlement, it is not necessary that there should have 
been a sentence of the spiritual court in order to entitle the 
parties interested to shew the nullity of such marriage; but they 
contended, that the words nmally publishcth ought to be con¬ 
strued to mean usually at the time when the marriage in question 
took place. *If so, there was enough stated in the case, tor the 
court to consider this as a chapel in which banns had been 
usually ])ublishcd. The word often is nearly tantamount to 
nsmlhj : but, if it were not, yet as it is a r-nle that an order of 
sessions is always to be supported, unless something ap})ears ex¬ 
pressly on the face of it which shows it to be against law, the 
court would intend this to be such a chapel as the act required. 

If the construction contended lor on the other side should pre¬ 
vail, this act would prove a trap to clergymen and innocent per¬ 
sons, who could not be expected to search into history, to dis¬ 
cover the exact time when marriages first began to be celebrated 
in any particular chapel. It is hard ])evhaps to draw a line, l)ut 
here a usage is clearly established long before this marriage took 
place. — On the other hand, against the validity of the marriage, 
it was argued, that the act is to be construed, as if the case had 
happened the tlay after it pjissed. Usage shuje could not vary 
the case; tor to give operation to usage, it must have a legal 
commencement. Arguments of hardship and inconvenience can 
only be resorted to when the law is doubtful, but here the words 
of the statute arc cic.ar. Tliis is no more a trap than any pther 
prohibitory law. After the jmssing of the act, no marriages 
have been attempted to be celebrated in Lincoln’s Inn chapel, 

Gray’s Inn chapel, and many othoi*s, although they arc old 
chapels, because banns had not been usually published in them; [ 473 j 
and it would be absurd, if a chapel erected since the act should 
be in a better situation in that respect, than those which liatl ex¬ 
isted long before. — Lord Mansfield ; P’or a long time I was 
much averse to a delenninatioii of this point, in such a question, 
and between such parties. But upon more consideration, I think 
w'e ought now to decide it. If there has been an abuse, wc 
ought to stop it as early as possible. A delay might lead to a 
supposition that w'e doubt, where in truth we do not; .and any 
subsequent inconvenience, in consequence of our supj)osctl doubt, 
might be chargeable upon us. The act clearly meant chapels 
existing at the time. It says, the banns shall be publishetl in 
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the parish church, or in some public chapel belonging to such 
parish or chapelry, wherein the parties to Ihj married shall dwell. 
There is no chapelry here. I am of opinion, that this marriage 
was void by the provisions of the statute. Dcntglast 634/. (I) 

C 478 a ] In consequence of this determination, [the acts 21 Geo. 3. c. 53. 

(lord Beauchamj/s act), 44 Geo. 3. r:.77. (bishop Horslej/s act), 
and 48 Geo. 3. c. 127., intituled, “ To render valid certain niar- 
“ riages solemnized in certain churches and public chapels in 
“ Xi'hich banns had not usually been published before or at the 
“ passing of 26 Geo. 2.^c. 33.” %’vsDre passed, lly 48 Geo. 3. 
c. 127." Marriages solemiw’zed before the 23d August, 1808, in 
any church or chapel in England, Wales, or Berwick, duly con¬ 
secrated, and declared valid. § 1. Ministers who have solemnized 
them are indemnified. § 2. Registers of them shall be received 
in evidence. § 3. 

The registers of nil mari’iages hereby made valid were, within 
30 days from the 23d August, 1808, to be removed to the parish 
church of the parish where such chapel is situate; and if situate 
in an extra-parochial place, then to .the parish church next ad¬ 
joining ; the same to be kept with the registers of such parish, 
according to 26 Geo. 2. c. 33. $14.: and w ithin twelve months 
after such removal, copies thereof shall be transmitted by the 
churchwardens to the bishop of the tiiocese or his chancellor, 
subscribed by the hands of the minister and churchwardens, that 
they may be preserved in the bishop’s registry. $ 4. (2) 

Marriages in the above churches or chapels, since the 23d 
August, 1808, were not legalized by any other act, till 4 Geo. 4, 
c. 76. $ 3—6. w’hich we shall presently recite; and] Dr. Burn 
suggests, that the 21 Geo. 3. c. 53. gnly related to marriages 
celebrated in churches or public chapels erected since 26 Geo. 2. 
c. 33: Such as had been erected a longer or shorter time before, 
were not provided lor by that remedial law. As to these, the 
matter was still left open; which included in it the important 
question. How far the word usmlly shall be understood to 
extend? 

(1) lu a like action where plaintiff whs married at the Tower chapel, 
he fhust prove that bann? w'erc usually published there before the 
26 Geo. 2. c. 33. 2'aunton v. Wyhorn, 2 Campb. 297. But it is primd 

facie sufficient to produce an old register of marriages solemnized in 
the chapel before the act, and a register of the publication of banns 
since thatpei;iod, corroborated by evidence of the frequent publication 
of banns, and solemnization of marriages tliere of lute years. Ibid. 

(2) See as to marriages in new churches or chapels built under 
58 Geo. 3. c.45, &c. tit. €pmm 0 . 58 Geo. 3. c. 45. § 27, 28. 59 Geo. 3. 
c. 134. §16—18, 3 Geo. 4. c. 72. §17—19. tit. CauRcnss. 5SGeo,3. 
0 .45. §29. tit. Notice; md 59Geo. 3. c. 134. $6. tit. JJiyjsron into 
ecclesiastical districts and consolidated chapelries. 
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[But these incongruities seem to be set at resti by 4 Geo. 4. 
c. T(S. by which it is enacted. That the bishop of the diocese, 
with the consent of tiie patron and the incumbent of the 
churcli of the parish in wliich any public chapel, having a 
chapelry thereunto annexed, may be situated, or of any chapel 
situated in an extra-parochinl place, signified to him under their 
hands and seals respectively, may authorize, by writing under his 
hand and seal, the publication of banns and the solemnization 
of marriages in such chapel for persons residing within such 
cha})elry or extra-parochial place respectively { and such consent, 
together with such written authority, ^hall be registered in the 
registry of the diocese. $ 3. 

In every chapel in respect of which such authority shall be 
given as aforesaid, there shall be placed in some consjncuoiis 
part of the interior of such chapel, a notice in the words follow¬ 
ing : “ Banns may be published and inarricges solemnized in 
“ this chapel.” § 4. 

All provisions now in force, or which may hereafter b^^ estab¬ 
lished by law, relative to proyiding and keepiitg marriage registers 
in any })arish churches, shall extend and be construed to extend 
to any cha[)cl in which the publication of banns and solemnization 
of marriiiges shall be so authorized as aforesaid, in the same 
intumer as if the same were a parish church; and every thing 
re<[uired by law to be done relative thereto by the churchwardens 
oi any parish church shall be done by the chapelwarden or other 
officer exercising analogous duties in such chapel. § 5.] 

V^I. Fo7'm of solemnization. 

]. By 4 Geo, 4. c, 76. §^8. “ Iti order to preserve the evi- Witnesses 
“ tlcnce of marriages, and to make the proof thereof more cer- present. 

“ tain and easy, and for the direction of ministers in the cele- 
“ bration of marriages and registering thereof,” it is enacted, 
that from and after the 1st November, 1823, all marriages shall 
be solemnized in the })resence of two or more credible witnesses, 
besides the minister who shall celebrate the same; who shall 
respectively sign their attestation thereof. (See VIII. infra.')} 

2 , And at the time of the celebration of the marriage, jthc [ ^ 

minister reciting the causes for which matrimony was oniained, Impcdi- 
shail say, “ If any man can shew any just cause why they may 
“ not lawfully be joined together let him now speak, or else ’ 

“ hereafter for ever hold his peace.” ltuln\ 

And then speaking unto the persons that shall be married, he 
shall say; “ I require and charge you both, as ye will answer at 
“ the dreadful day of judgment, when the secrets of all hearts 
“ shall be disclosed, that if either of you know any impediment, 

“ why you may not be lawfully joined together in matrimony, ye 
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Carriage; 

“ do now confess it; for be ye well assured, that so many as are 
** coupled together otherwise than God’s word doth allow, are 
' “ not joined together by God, neither is their matrimony lawful.” 
Ruhr, 

At which day of marriage, if any man do allege and declare 
any impediment why they may not be coupled together in ma¬ 
trimony by God’s law, or the laws of this realm; and wdll bfe 
bounil, and sufficient sureties with him to the parties, or else put 
in a caution (to the full value of such charges as the persons to 
be married do thereby sustain) to prove his allegation; then the 
solemnization must.be deferred until such time as the truth be 
tried. liubi\ 

Ring. 3. If no impediment be alleged, then the marriage shall go 

on-; and after the parties have declared their mutual assent, and 
have taken each other in marriage according to the form pre¬ 
scribed, then the man shall give unto the w-oman a ring, laying 
the same upon the book, .with the accustomed duty to the priest 
and clerk. And the priest taking the ring, shall deliver it unto 
the man to })ut it on the fourth finger of the woman’s IcO hand; 
and the man holding the ring there, and taught by the priest 
shall say, “ With this ring I thee wed, with my body I thee 
“ worship, and with all my worldly goods I thee endow.” Riibr. 

t 480 ] Which last words arc best explained by the rubrick of the 
2 Eclia. G. which was thus: “ The man shall give unto the 
“ woman a ring, and other tokens of spousage, as gold or sih^er, 
“ laying the same ujjon the book, and the man taught by the 
“ priest shall say. With this ring 1 thee wed, this gold and 
“ silver 1. thee giveand then tlicse other w^ords, “ with all 
“ my worldly goods I thee endow,” were delivered with a more 
peculiar significancy. 

The ring at first (accordir>g to Swinburne) was not of gold but 
of iron, adorned with adamant; the metal hard and durable, 
signifying the durance and perpetuity of the contract. Tlowbeit 
(he says) it skilleth not at this day what metal the ring be of: the 
form of it being rouiul and w'ithout end, <!oth import that their 
Jove should circulate and flow continually The finger on which 
this ring is to be worn, is the fourth finger of the left hand next 
unto the little finger, because there was supposed a vein of blood 
to pass from thenc-e unto the heart. Swinb. Mate. Cons. $ 15. 

In the Roman ritual, there is a benediction of the ring and a 
prayer that she who wears it may continue in perfect love and 
fidelity to Ijer husband, and in the fear of God all her days. 

Sacrament. 4. By the rubricks of the 2 and of the 5 Edw. 6. The new 
married persons were required on the same day of their marriage 
to receive the holy communion. 

But by the present rubrick, it is only declared to be conveni¬ 
ent, that the new married persons should receive the holy com- 





inunion at the time of their marriage, or at the firat opportunity 
afterwards. ' ‘ 

5. By the rnbricks of the 2 and of the 5 Edw, 6. After tiic 
gospel was to be a sermon, wherein ordinarily the office of a man 
and wife should be declared, according to Holy Scripture; or if 
there were no sermon, then the minister was to read several 
sentences out of Scripture, setting forth the said duties. 

And by the present rubrick, If there be no sermon declaiing 
the duties of man and wife, then the minister shall read the same 
sentences as aforesaid. 

VII. Fee for man'iage. 

Langioti. • We do firmly injoin, /haf no saa-ament of the 
church shall he denied to any one upon the acemmt of' any sum of 
moneip nor shall matrimony he hindered thertfore: because if any 
thing hath been accustomed to he given by the pious devotion of 
the tiiithfid, we will that justice bo done thereupon to the churches 
by the ordinary of the place afterwards. Und. 278. 

That no sacrament of the cHurcIi] Which were seven; of which 
matrimony was one. 

Shall he denied'} Or delayed. Ijind’w. 278. 

Upon the account of any sum of money} That is, used to be 
paid or taken in the administration of any of the sacraments. 

278. (y) • 

Nor shall matrimony be hindered therefore} But by the rubrick 
in the office of matrimony, at the time of delivering the ring, 
the man shall also then lay down the accustomed duty to the 
priest and clerk. Which if he shall refuse to do; whether the 
minister is bound to procectl nevertheless, doth not appear from 
any rubrick or canon. 

Hath been accustomed to he ghen} That is, of old, and for so 
long time as will create a prescription, although at first given 
voluntaril 3 ^ For they who have paid so long, are presumed at 
first to have bound themselves voluntarily thereunto. Litid. 279. 

And this, it is said, is recoverable by law, in such places and 
cases only, where there is a custom for the payment thereof, 
upon performance of the duty. Boh. Zi, of Tilh. 144,145. , 

Mr. Johnson says, it w’as an ancient custom, that marriage 
.should be performed in no other church but that to which die 
woman belonged as a parishioner; and therefore to this day, the 
ecclesiastical law allows a fee due to the curate of that church, 
whether she be married there or not. And this fee was expressly 
reserved for him by the words of the licence, according to the 
old' form, which is not yet disused in all dioceses. But it is said. 


Sermon 


C 481 


(y) See Depribattott, in the note. 





thtit juc^iaent hath, been otherwise given in the temporal'con^ 
Johns. 188, 189. ' 

, So in the case of Thompson and Davenport, M. W. - Tiie 
plsiintiff libelled against the defendant, setting forth a custom in 
the parish of EIHngton iix Derbyshire, that of every woman, wliq 
is a parishioner, and dwelleth there, and inarrieth with a licence, 
the husband at the time of the marriage, or soon after, sb^U |}ay 
482 3 to the vicar 55. as an accustomed fee; and so brought his ^ese 
within that custom; the defendant suggested for a j)rohibition, 
that all customs are triable at coennon law, and that the jilaintiff 
had libelled against him, setting forth the custom as aforesaid. 
And a prohibition was granted. Lutw. 1059. > . 

And in a late case, upon an appeal to the arches, Sir George 
Lee not only declared against the custom as an ui^ reasonable 
custom, but gave costs against the clergyman with some warmth. 
[But see ante, V.Q.. p. 466.] 

And Sir William Blackstone says, of common right no fee 
due to the minister for pcrforn)iijg such like branches of his 
duty, and it can Only be supported by special custom; but nci 
custom can support the demand of a fee without performing them 
at all. 3 Dla. Com. 90- (s;) 

VIII. Register of marriage. 

[By 4 Geo, 4. c. 76. § 6. it is enacted. That bn or before the 
1st of November, 1823, and from time to time afterwards aa 
there shall be occasion, the churchwardens and chapelwardens of 
chiirches and chapels wherein marriages are solemnized, shall 
provide a: proper book of substantiiil paper, marked and ruled 
respectively in manner directed for the register book of marriage's; 
and the banns shall be published from the said register book of 
banns by the officiating mini.ster, and not from loose papers, and 
after publication shall be signed by the officiating minister^ or 
by some person under his direction. 

hj § 28. That immediately after the celebration of every 
marriage, an entry thereof shall be made'in the register book 
pi'bvided and kept for that purpose as by law is’ now directed, or 
as shall be hereafter u'.iected ; in which entry or register it shall 
be expressed that the said marriage was celebrated by barms or 
licence, and if botli or either of the parties married by licence bo 
under age, not being a widower or ^vidow, wito consent of dm . 
Mrents or guardians, as tlie case shah be; and such etitry shall 
pe j$^ned by the minister witli his proper addition, and-sJso by 
the;parties married, and attested by such two witnesses’; whicw 


(s) 1 Raym. 4^. 2 Rayin. 1558. 1 Barnard. B..R, 159* 







shftii be made in the form ot to the eflbel folfoin^;4lf«t 
b to si^, 

parish, aiidC. (3) 0. of pwishf 

“ were married in Uiis | | by | J with con^t of 

‘■“y®'' h> the year 

! rector, 
vioor. 
curate. 

“ This marriage M'as solemnized between us 
** In the presence of / q ^ „ 


Bv§ 29. If any person shall from and after the 7st of No- 
veinper, 1823, with intent to elude the force of this act, know- 

S and wilfully insert or cause to be inserted in the registe:^ 
of such parish or chapelry as aforesaid a.iy false entry of 
any matter or thing relating to any marriage; or falsely make, 
alter, forge, or counterfeit, or cause or procure to be falsely made, 
altered, forged, or counterfeited, or act t)r assist in falsely makings 
altering, forging, or counterfeiting any such entry in such register; 
or utter or publish as true any such false, altered, forged, or 
counterfeited register as aforesaid, or a copy thereof, or any such 
false, altered, forged, or counterfeited licence of mdrriage, knowing 
such register or licence of marriage respectively to be false, altered, 
forged, or counterfeited; or if any person shall, from and after 
tlie said 1st day of November, wilfully destroy or cause or pror 
cure to be destroyed any register book of marriages, or any part 


(3) It would seem that, strictly speaking, a person can have but one 
name of baptism, or Christian name. Co»i. Dig* Abatement, (E18.). 
Co, Lit. 3. Holman v. Walden^ 1 Salk. 6. Displ^n v. Spratly Cro, Eliz, 
57. iRoyw. 1015,1016.; and that where two Ur more names 
usually used as, and called Christian names, or where other names are 
given in baptism, they may be considered as one name. See Jones;y, 
Mqz:guillin, 5 Term. Rip. 195. Acc. per lotdi in Pouget*y, 

Tomkins, 1 Phill. Rep. 50$. 2 Hag^. 14-2.; and see Stanhope v.Rald- 
mn, lAdd,Rep.Q3, In proclamation of banns, therefore, all bap¬ 
tismal names snoukl be published, for all make but one name, and the 
pmty may be known by one to some, by another to others; but there 
may be cases in which the proclamation would not be vitiated by 
wont of this full enumeration ; as when there is no fraud intended on 
^ther side-: or when a dormant name is omitted, either by accident 
or negligence, all parties interested knowing the fact, ana the iden¬ 
tity of each of the irdividuals; see Pouget v. Tomkins, 1 Phill, R, 499, 
2 Hagg, B. 142. SM,SfS, 362. S. C. 

TOl, II. N N 
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of 8«ch register book, with intent to avoid any marriage, or to 
subject any iwrson to an^ of the penalties of this act j eveiy pjer- 
s'dn so offending, and being thereof lawfully convicted, sSiall' be 
d^ihed and acfjud^d guilty of felony, and shall snfibr'the 
punishment of transportation for life, according to the laws in 
force for the transportation of felons. 

A doubt hath Ireen made, in what manner a marriage cele¬ 
brated by virtue of a special licence from the archbishop of Can¬ 
terbury, shall be registered; especially where the marriage is 
solemnized in a private house, and by a clergyman not being the 
incumbent of the .parish, and the incumbent refuses to permit 
the same to be entered in the parish register. But the doubt 
seemeth to be solved by the words of the act itself: the register 
book of marriages is of the goods of the parish, and consequently 
the church-wardens (and not the minister) ought to have tho 
keeping thereof; <nid the act says all marriages celebrated in 
any church or chape), or ivithin any such parish or chapel^, shall 
be entered in such register; and therefore if the churchwardens 
shall refuse to produce the register j)ook for that purjiose, they 
may be compelled thereunto by legal process: for where a thing 
by any act of parliament is rccpiired to be done, that also is re-r 
quired without which the thing itself cannot be. 

Another doubt hath been made, by what name the wife shall 
subscribe the register, whether by Jhe name winch she had before 
marriage, or by the newly-acquired name of her husband. In 
Scotland, the wife retains the name which slie had before mar¬ 
riage : but in England the case is otherwise: for by the marriage 
she loses her former name, and legally receives the name of her 
husband. As appears from a pretty strong case, lion y. Smithy 
M. 38 JEliz.i a man had issue a son and daughter, and devised 
his land to his son iti tail; and if he died without issue, that it 
should remain to the next of his name; and died, l^he son died 
withnut issue; the daughter being then married, the question 
. was, whether she should have this land. And it was held by tl»e 
court, that she should not; for she had lost her name by her mar¬ 
riage. But it should go to the next heir male of the name. But 
if sne had not been married at the time of her brothers death, 


sl|^ should lytyedu^ it; for she was tlie next of the name. 
Mtz, 532. 


Cro. 


IX. Certificate qf marriage, 

' |[By tlie 6 & 7 fVilL 3. e. 12. § 2. and 55 Geo. 3. c. 184. Sch; ' 
I* fit* Certificate of Matriage. For every certificate of tnarr 
rioge (except the marriage of any common seaman, soldier, pr 
liaanu^} shall be paid a stamp duty of 5 s, And if any peripoh 
j»ball write such certificate upon the same before it be stamped* 
he shall forfeit 5^ 6&7 IF///, Ji. c. 12. $?.j 
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X. 7^'wl () f^t{riTla^e, C4>y 

il* Pr. Godolphin says, that marriage ,wjis at prsi 
teivporal courts : but alterwaixls, by Uie couce^'^ipn pr^ilj;^^^, 
such causes were cleterinifled in the spiritual coui'ts. 


(4) Blackstone divides matrimonial causes into, 1. Causey ,c£;jiaGtita* 
tion.. 2. Causes for compelling celebration of marriages 
site. 3. Causes for restitution of conjugal rights. 4. Divorces. 5. Ah; 
mony. The two latter causes being discussed by our author in 
Divisions XL XII. of this head, a sketch of the three first caused iii 
here attempted. • • 

1. Of Jactitation .• The cause of jactitation of marriage for nsurp* 
ing the title aiyi character of wife or husband, is received by the eccie* 
siastical court, for the protection of persons ugainst the extreme 
inconvenience of unjust claims and pretensions to a marriage whirit 
has no existence whatever. This inconvenience is a fit subject of 
It^al redress, wiiich is to be obtained by charging the supposed 
onender with having falsely and maliciously boasted of a mntnmonjsd 
connexion; and, upon proof of the fact, procuring a sentence en¬ 
joining him or her to abstain in future from such false and injurious 
representations, and punishing the past olfcnce by a condemnation 
the costs of the proceeding. Thus, strong acknowledgment and open 
avowal of marriage for eighteen years together, is sufficient to establish 
it, inter vivos, on a suit for jactitation; though no actual proof can be 
had, such marriage being before tlie 25 Geo. 2. IJerveff v. Harvest 
2 ma. Rep. 871. * 

To a charge of jactitation three difierent defences may be opposed. 
It is obvious that the fact of having made any such reprcsciitatioHS 
may be denied; in which ease, if not proved, the accusation shares 
the fate of other unfounded charges, (the action being one of defambr 
tion, unless a marriage is pleaded. 11 St. Tri. 261.); or, 2diy, ft may 
be admitted that such representations have been made, but that they 
are true: for that a marriage had actually passed, and in such a way 
as to give the party a right to claim the benefit of it. In that state of' 
things, the proceeding assumes another shape, that of a suit of nullity, 
and of restitution of conjugal rights, or an enquiry into the fact aitd 
validity of such asserted marriage. All the solemnities must be proved* 
The King v. St.Devereux {Iiihabs.), 1 Bla, Rep. 367. It will depend 
on the result of that inquiry, whether the party has falsely pretended 
or truly asserted such a marriage. In the former case the court, 
would pronounce a sentence of nullity, and enjoyy^rpctual silence dfi 
that head in future. In the latter it would enjoin the accuser to re¬ 
turn to matrimonial cohabitation, unless it could he shewn that some, 
other reason was interposed to dissolve that obligation. A third de¬ 
fence, of more rare occurrence, is, that though no marriage has pei^sed, 
yet the pretension was fully authorised by the complainant; . and. 
therefbre, though the representation is false, yet it is not malicious, 
cannot be complained or as such by the party who has denounced'!#. 

In Matoke v. Corri, 1 Hag. Rep, 280 —^292. the court declined ih 
proaouitce for- jactitation on the two last grounds, and expressed 
opinion that if a young unmarried woman was imposed: tm by:d<pr^ 
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‘t'Amd %he mlson» why. Uie cognizance, thereof , hath .been.j^r- 
mitted to the ecelesiasttcal judge, are divers; especially bacauso 
Badtr»nony<was.heretofore a sacrament of the church; and th^ 
o0&ee being performed by clergymefti, ij^is of consequence brings 
the perfoitnancc'under the diocesan’s inspection; and m the case, 
(^the leviti<;al degrees* in particular, ecclesiastics are presumed to 
be the best judges of what is prohibited by God’s law, 

A» to the 2 . Xhe lawfidness of marriage is to be tried by the bishop’s 
^certificate, upon an issue accaupled in lazofnl mutrimony or not f. 
as in a writ of dower, appeal, basUwdy, or the like. 1 Imt, t34'.(a) 

fended clergyman, and a supposititious licence, the point whether a 
marriage had under such an atrocious imposition would not bind the 
gtiilty artificer of the fraud, would not only be arguable, hut . the 
court would strain hard to allow its dupe the full benefit of the com¬ 
plete protection of the law. For an innocent party is not expected to 
ascertain the authenticity of the letters of orders of an ostensible cler* 
gyma^n, nor of the instrument of licence obtruded on her as the ge> 
liuine instrument under which her marriage is to pass. Thus a defence 
to suit for jactitation of marridge maybe sustained, without Specific 
description of the fact of marriage, by the allegation that a fact of 
marriage actually passed, and the burden of proof is then shifted on 
the other party. JU. 28S. A sentence in the Arches in a cause of 
jactitation, * that there was no marriage,’ is conclusive at law,against 
alhtuatters precedent. Jones v. Bow, Carth. i2e/).225. See 6, 

- 2. Compelling celebration of marriages in Jade ecclesia. A cause 
where a party contracted to another brought a suit in the ecclesiastical 
court to compel a celebration of the marriage in pursuance of such 
cohtract; which is now estopped by 26 Geo. 2. e. 33. § 18. (See 4fS7. 
iiefffe(9).) 

3. Restitution of conjugal rights. This suit is brought whenever 
ei^er husband or wife is guilty of the injury of subtraction, or lives 
separate from the other, without sufficient reason, in which case the 
ecclesiastical court will compel them to come together again, if either 
party desire it. In this suit it need nut be specifically pleaded that the 
parties were twenty-one years of age, if it is pleaded that the mar¬ 
riage was lawfully solemnized, or a licence duly obtained. Pool v. Poolt 
%^PhUl. Rep. 119. Nolhing'is a bar to this suit, which will not found 
aaentence of divorce. Mortimer v. Mortimer, 2 Hagg.Rep. 310,311. 
Separation by malicious desertion is no bar to suit of divorce for 
adultery. Beeby v. Beehu, Nov. 1798. I Ilagg. 142. n. No linaitation 
of time bars suit for conjugal rights on desertion. Mordaunt v. Mor- 
daunt, l June, 1794. id. 125. note. Rut desertion is no groupd of 
sopa r ation, udiess accompanied by cruelty. 1 Hagg, 120. Malicious 
deaevtion of inatrimooial intercourse is no ground of divorce in this < 
teufitryk id. 154. . 

^s><S.«|titution of conjugal rights was decreed, notwithstanding coun- 
torisdiogatioh of cruelty in menacing and insulting treatment, and 
pettyeritbr'divorce thereon; the same not being sustained on tbe-faete, 
%btch discloAed’mu/ua^violence. Oliver v. Oliver, l>Hagg. Rep.SQl. 

- ■ (a) 'And the'bishop’s certificate in this case is conclusive against jdl 
the world* Fitz- Ab. Estoppel, 282. See ^astatba, 11. 2., and 33i0pop0, 



But whether a woman is a fme wh^er she is» ilhe 

wife of such a person, is triable by a upoir such an issaei.* 
Therefore a marriage defacto^ or in reputation (as amongst the 
Quakers) hath-been allowed by the temporal eoHias^tO' be suffix 
cient to give title to a |[)ersortal estate, because the lawfulness ts^ 

Che marriage is not in issue, or the point to be tried. For -thiss 
issue is, whether a marriage Was contracted between tfie- ipai'ties' 
or not, or whether the parties lived in a married states where the 
legality of it doth not come in question. Wot^.. Zi. 1. c. 6. * 

In the act of 6 & 7 Will, c, 6., laying a duty upon mturrii^Sf^ 
Quakers and Jew's, cohabiting as man and w’ifo, were required to 
pay the said duty, although not married according to the law 
Engldwh, niui there was a proviso, that nothing therein contaiti>« 
ed should be construed to make good or effectual in law any sucIk 
marriage or pretended marriage; but tliat they slioiild be of thc^ 
same force, and no other, as if the said act Inttl not been made.' 

But in the acts of the 26 Geo. 2. c. 33. [and 4Gro. 4. C.T6.J 
< here is no proviso of the like purport: but rather they proceed 
VI 'I a supposition that suck marriages are good and valid. 

* nd in the aforesaid case of llaydmi and Gould^ it was said* 
that t''ough the husband, demanding a right due to him as hus*;. 
liand, bj’' the ecclesiastical law, must prove himself a husband ac-^ 
cording to that law, before he can be intitlod to it; and if he do 
not, shall not reap benefit by his own fault: yet the wife, who 
»> the weaker sex, ami children, who were in no fault, may entitle 
iliemselves to a temporal right by such marriage; which (as was 
urged) cannot be called a mere nullity, because by the law of na*' 
ture the contract was sufficient; but only an irregularity, in not, 
complying with a positive Jaw. Gibs. 430. 

3. In writs of dower or other writs brought in the king’s tem-; Bishop** 
porai courts, if issue be joined upon not acconplcd in kmfid matri-^ certificate. 


IV. 11.; and is the only mode of trying the issue on the plea of 
unquesaccauple in loialmatrimonie, Co.Entr, 180. b. 181.; for to suefa; 
a plea a mere sentence in the ecclesiastical court is not a good repli¬ 
cation, because that would be to plead evidence, which, if it is any 
thing, amounts to the general issue, contrary to the rule, see 4 Bac» 
Ah, and to bind the court by what docs not bind the bisfipp, 
who, if he see cause, may revoke the sentence, liohins v. Crutch- 
lepy 2 WUs, 122 . 127 . For according to the canonists, sententia in con* 
jugali causa nunquam transit in r^m judicatam. Oughtoru j^SOd. 
Sanchez de Matrimonio- Lib. l.Disp. 100,, quoted by Dr. Wynne in 
the Duchess of Kingston’s trial. Tne reason given is, that secret sin 
may be avoided; Potest etiam judex ex officio parte invifdprocedere ad 
rttmetandam hujusmodi sententiam, immo ad id teneri judicem probat 
ieMus, quiasui interestpeccata aifferre. Sanclulb. But such a sentence, 
uUrepealbd and unappealed from, is evidence to a jury, as will be 8e«| 
infra, 6.; and, according to the case of Meadows V. the Duclms 
Kingston, may be plea'Jed in chancery. Ambl. 756. Mitford, 204, &c. 
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beltig^ a causdVhich merely ecclesiastical^ t»al 
tl)ei<e^ must be by the bishop or ordinary, upon an iivqinsitkm 
tokeb' befcM'e IhUi as judge. Which is after this manner: the king 
first sends his writ to the bishop to make the] inquiry? for‘the 
ecclesiastical jndgej before he hath received the king’s ivrit, may 
not of himself inquire of the lawfulness of the matrimony; but 
afler such'time as he hath received the said writ to make the'in- 
r J qutryi he most not surcease for any appeal or inhibition, biit 
must proceed until he hath certified the king’s conrt thereof; and 
then when the bishop hath received the king’s writ, he doth give 
notice thereof unto the fwrty who took exception to iIhj matri¬ 
mony at his dwelling-house, if he hath any, within the diocese, to 
Speak at a day prefixed by him against the niatrimopy, if he will; 
and after such notice given, whether the party come or not, the 
witnesses of the demandant to prove the legality of the matri¬ 
mony are taken, aiul admitted by the bishop, if no sufficient ex- 
[ 487 ] ception be taken to the witnesses. After the depositions taken, 
they are published, and certified into the‘king’s court where the 
issue was joined, by letters under the seal of the bishop, import¬ 
ing, that in pursuance of the said writ he hath made due imjiiiry, 
accoiding to the ecclesiastical laws, into the matters therein con¬ 
tained; and that he hath found by lawful proofs, and other ca¬ 
nonical requisites in that behalf, that such person (as the case 
shall be) was or was not accoupledjn lawful matrimony. For he 
must certify the point in issue generally, and not make a special 
verdict of it, or express the manner of tlie marriage at large* And 
‘ ' ‘ after such certificate made, there shall be no appeal, but the same 
certificate shall be a bar, and conclude all parties for ever. And 
aficH* such certificate, and re-siimmon^ of the tenant in the king’s 
' temporal com’t, judgment shall be given for the plaintiff. Hughes^ 
293, 294. 

Probibition. 4. ' In the casc of Han'ison and Burwcll (It) before mentioned, 
it was observed, that no prohibition was to be found in the re- 
^ster or elsewhere, concerning the questioning of any marriage in 
* fhe'spiritual court, in all i:he time before the acts of parliament, 

ahd long after some of them; and it was also confessed, that nei¬ 
ther the act of the 25 Men. 8. tior 28 lien. 8., gave any juri^dic- 
tidn to the temporal courts concerning marriages, more than they 
had before; being acts only directoiy to the ecclesiastical pro¬ 
ceeding in .matters of marriage. Hut it was declared that by the 
'28’He»K'8'.,‘the temporal courts arc become the proper judges w^jat 
maK:riages are within or without the IcviUcal degrees, and are to * 
^^olpj^it the spiWtuul courts, if they impeach any persons for m^r- 
rjojig^fvyiibout those degrees. But Vaugha,n declared in tkis case 
^4 repeated ^fjhat declaration ip the case of Hill and Qf^)i{c) 
rr ;7 pwA. 20$. 2 9 . " ' 
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that i£ granting prohibitions to the spicitind >coiHrts in ica^.of 
matrimcmy, were res now, he saW: no. reason! .why, they 

shoald be granted in any ca-se; but that there lia.vii>g; beea eo 
many prec^ents of prohibitions, and no complaint^ of, at least 
redress, in (wliament, they could not take upon them to altef the 
course (di'.the law so long practised. Gifo.4i3. 

The latter of these two cases, was in the 25 Car. 2 ,; and ia the 
34 Cc^'. '2. a prohibition was prayed to the spiritual court at York* C 1 
to hinder a prosecution there for marrying the sister’s dai^hte^t 
But it was denied by the whole court upon this general reason} 
because it is a cause of ecclesiastical cognizance, and divines.bet* 
ter know bow to expound the law of marriages than tlie common 
lawyers; anc^ though sometimes proliibitions have been granted 
in causes matrimonial, yet if it were now res Integra^ they would 
not be granted. And it being suggested in that case, that the 
issue of the marriage would be bastardized in case of a divorce, 
and deprived of certain lands settled upon them in marriage; the i ^ ^ 
court' said, this was not sufficient matter of suggestion, for here 
the spiritual, court held not plea of the temporal inheritance di‘> 
rectly, but only consequentially; for which, if they should be pro- 
liibited, they would have nothing left, (xibs.^l^. 464* 

87. 

And in tiie case of Denny x, Ashwdl, E. 3 Geo., a prohibition 
was denied to a suit in the spjrituul court, for a person’s marry* 
ing his wile’s sister’s daughter. Sir. 53. 

5. The proof of a marriage may be by witnesses who were EtU 
present at the solemnization; by cohabitation of the parties; by (5) 
public fame and reputation; by confession of the married per¬ 
sons theniselves, although their acknowledgment might only be 
to avoid the punishment of fornication; and by divers oUier cir» 
cumstanccs; which if they amount to half proof, ought to be 
extended in favour of marriage rather than contrary to it. 

Wood. Civ. It, J 22. 

But now, since the acts of 26 Geo. 2. c. 33, and 4 Geo. 4. c.73.* 
the register-book seems to be intended as the proper* altliough 
not the only evidence in this matter; for if there shall be any 
doubt as to the identity of the persons, or the like, the register 
in this respect can be no evidence at all. (d) * 


(5) See generally as to evidence in an action of trespass for adultery, 
2PhiLlwj)s on Kv. 147. 156. 

(d) 'Dus act does not take away the evidence of presumption from 
cohabitation. But if the evidence be clear that the marriage was not 
celebrated according to the requisitions of the net, it b totally void, 
and no declaratory sentence in the ecclesiastical court is rieceasshy. 
Bull. N. P.l 14. TheKingx.Preston next Travasham, <M.33G. 2. B.R. 
[In Chinkam v. Presten, Lord l^dansJUld said, ‘ There is this plain 
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■•>,4iEbl|b^i$a4e xfi'^. Ikveretwknd & i^0P9t&»f 

witb r«igi^:tx> the settiemenf of a poor persott, there wm ptaidf 
el^intamage by two'witnesses, who swore they were preaoak oji» 
{p^ruary the 7tb»! 1758^ when a marriage was solemnized in the 
IMMnsh ehurch of .St. Devereux, betwem John and Susanneh Me^ 
redith, by the minister of the parish by banns. An entry, woa 
made in the negister,. that diey were married by banns t: ,buti<iit 
was not signed by the minister, parties, or witnesses. Ldrd Marnh 
Jeld^ chief justice, held this to be a sufficient proof of the mar-* 
mge,.ao as to fix the settlement of the wife in the husbailff^ 
paruibt but said, he woujd ex officio grant a rule upon the nfit* 
nistar, to shew cause why an information should not be granted 
against him, for not attesting the entry agreeable tp the statute. 
J^r<mh Set. Cas. 506. [1 Bla. Itep. 367.] ■ • 


uistinction between things void and voidable. Where the law makes 
^' thing void for the benefit of parties concerned, they may waive that 
advantage if they please. But the marriage act, Geo. 5. c.SSi, is 
avowedly made against both the contracting parties, [Poster J. addedj 
and agefffsj the innocent children too;] and therefore they sball i^ot 
xvaive the disabilities of it at their own option. The marriage is null 
and void to all intents and purposes, even thougli the parties should 
afterwards agree to it, wherever the fact appears directly . coMrory jtp 
tl^e statute. \Bla. Rep. 152.] In what cases an actual marriage must 
he proved, vid.itifra, Morris y. Miller, Birt v. Barlow, &c.., . 

1 yUcgisfer, how evidence (^Marriage. An entry of marriage in the 
pmsh register, made in the form prescribed by 26 Geo.2. c,33. §15. 
(dr how by 4 Geo. 4. c. 76. § 28.) is evidence that the persons Ihefeih 
hhined were so married on the day specified, by banns or Itcehde, 
ttS the Case may be. Such an entry is .not essential to the vaKUItJr 
.«if a •marriage, [Reed y. Passer, Peake, C.N.P. 231.) So tkat if it 
-bas not been' expressed in the regular form, the only consequence will 
be, that it cannot be admitted as evidence of the marriage, whitdi 
roust therefore be established by some other medium of proof. In 
order to prove that the parties described in the register are ^he same 
psuties wnose marriage is in question, it must obviously be unpeces- 
sary to call ekher of the sdhscribing witnesses to the register. Any 
evidence which satisfies the jury of their identity, must he'sufficient; 
'hs, by proof of the similarity of their hand-writing, or that the bell, 
riilgers were paid by them for ringing after the marriage, or by proof 
of other circumstances, to aecertaio the persons. [Bull, N. P. and 
infra. -491, 492.) ■ A book of Fleet marriages cannot be read as- a 
inot having been compiled under public authority, and-is 
® marriage. [Reed y. Passer» Peake, ;N.P.Q. 

'Qrvel y.MadoXf lEsp. N.p.C. 197. Lloyd y.^ Passingham, 
^ooke y.Uoyd, Peake on Evidence. (Ap- 
pbhdi^^'and 93;) Nor is the copy of a register of a fbreigh chapel 
’Mdtffftte^'herOasproof of a marriage abroad. [Ldad'er 1. Msp. 

. But- a sentence ‘of a competent foreign codrt'vtill. 
Roach V. Garvan,' Sinclair v. Sinclair, in/ra.] 
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grfeat in istidc^ in 

tjdognfi an'net oP pArliament inflictctli no «poe{i^^|}MtflS^'WP 
obedionee^; thttt^they may transgress ^suehr'a*:!^^ 
ofibaing ottUed to account; whereas nothing isl 
tha^ wnere ‘an act appointeth ho particular* pnni^XilMiiil^'-’thio 
ofibtide^'is Nibble to be punished by fine and imprisorim^t, hjpiaii 
incUctment>or<information, at the discretion of dm coiirtl* 
aii'^uct h^fiidting no particular'penaltjj is in the hf^htest 
penal; so far as a man’s liberty or property may be'ufibeS^i 
'Which consideration is applicable, not^only to the present 
where registers are not regularly kept according to the-' stsitttte^l 
bat also to the case, where surrogates shall grant licences to illM*ry 
in parishes oj* places where neither of the parties doth inhaMCi 
or where a clergyman shall presume to marry such persons^ 
ther of them being his own parishioner: as also, where a minister 
shall take upon him to publish the banns, not immediately after 
‘the secohd lesson, as this act requireth, but after the Nicepd 
creed? as was before enjoined by tbe rubric. For if a father shoidd 
attend immediately after the. second lesson, to forbid the banns 
;where his child is under age; and no publication being then 
^ade, should go away, and the publication afterwards proceed; 
ithe clergyjnan, making such publication, would not be in a deshv 
‘able situation. Indeed, it doth not appear, why the time as it 
is now limited, immediately after the second lesson, is more pro¬ 
per than the other time was, after the Nicene creed; or rathdr, 
it seeiiieth to be less proper, because immediately after the second 
le^op the publication makes a manifest break and interruption 
in tbe service; but after the Nicene creed there is a pause, ,tbat 
-part ,of the service being tljen completed. However, so the mat*- [ 490 ] 
Iter stands; and it is not in the discretion of any private person 
'to judge of the propriety or impropriety; anti therefore, this hew¬ 
ing the law, the rubric after the Nicene creed in tins particular 
ought to be altered; and the rather, as it may prevent a mistake 
'bf some persons, who may think that the rubric in this respect 
is iti force, not considering, that although the rubric i& con- * 
firni^d by act of parliament (and is indeed itself part of an . act of 
parliament) (6), yet no maxim in the law is more established, than 
.that a subse(^ient contrary act virtually repeals a preceding ket^ 

; fill* forth as it is contrary; and may also prevent perhaps 
. another mistake of those who may suppose, that the rubric, toge- 
.*ther with the book of common prayer, before it received the stoC- 
<* tioh <jf parliament, having been drawn lip by the Clergy iti edh- 
Vpcatioh, received its whole fo«*ce by ecclesiastical antliority^ a^d 
.^’iteeded ho parliamentary confirmation, but, pu the conft*ary^ tlmt 
^ the,parliament have.nothing to do with it, .either, tP.C9,nw;nihP^ 

notion of ecclesiastic^; but the/eMii^- 



*lifni}terea£ was abelffiliiecly with the papal poTv^n 
realfiSy yeara ago." What non^ remains of it^ 

doth reiEtain, is a shadow without any substance^ An am^nre 
whhin fui empire, two distinct legislatures in one kingdom inde« 
pendent of nach other, and both of them pretending to be abso-* 
lute, have been long since found to be absurd and incompatible;; 

In Morris v. Miller, £. 7 Geo. 3. Tlie question was,- Whe¬ 
ther to support an action for a criminal conversation, there raui^ 
not be proof of an actual marriage? The fact was, they were 
married at May Fair chapel. The register or books could not be 
admiit^' in evidence. £,eith, who married them, was transport¬ 
ed find the clerk, who was present, was dead. So that the 
pluntifi* could not prove the actual marriage by griy evidence. 
But the plaintiff’s witnesses proved articles between him and his 
wife, made after marriage, for the settling of the wife’s estate, 
with the privity of relations on both sides. They proved cohabit¬ 
ation, name, and reception of her by every body as his wife. Lord 
Mansfield delivered the resolution of the court; In these actions 
for criminal conversation, there must be proof of mai’riage in fact, 
as contrasted to cohabitation and reputation of marriage arising 
from thence. Perhaps tliere need not be strict proof from the 
register, or by a person present, but strong evidence must be had 
f 491 3 of the fact; as by a person present at the wedding dinner, if the 
roister be burned, and the minister and clerk dead. So also in 
prosecutions for bigamy, a marriage in fact must be proved. (7) 


(7) In an indictment for bigamy, cor. Denison referred to in the 
report of Morris v. Miller, in 1 Bla. Rep.6S%, that judge ruled, that 
though a lawful canonical marriage nc§d not be proved, yet a mar¬ 
riage in fact (whether regular or not) must be shewn* But semUe, this 
must be understood, where there is primd^facie evidence of, a lawful 
marriage. 10£a«t, 287. note. See Wyatt v. Henry, 2 Hagg.21S. The 
King V, Reilly, tried at Lancaster summer assizes, 1823. Indictmenl; 
for bigamy. Tlie first marriage was proved to have been solemnized 
by a mergyman in a primte house in Ireland, under authority of a 
licence authorizing me matriage to take place at a canonical time 
and place. Evidence was given by two Irish clergymen speaking to 
their own practice only, in the same parish, that they had solenmized 
maVriages in houses, but tliat that practice had formerly been much 
more general tlian of late; and that for the last five or six years the 
usage been to marry in the church. They could not swear that 
hiarrit^es in private houses bad taken place under licences like that 
on whicji the marriage in question had been solemnized. Bayley J. 
chfugpd t^e jury, that he could not judicially take notice what the 
Ijiw m Xrmand was, but that that law must be proved as a fmt, as 
other foreign laws. are. That it was incumbent on the prosecutor to 
^ew what the Irish law of marriage was, so far at least as to leave 
the validity of the. marriage in question free from reasonable doubt. 
That he thought the evidence of the two clergymen in this respect 






these t^ro cases, I know ef acoiie, where r^uUSioii 
is.oot a good proof of marriage.. .4 Burr, S057« BqKi6^{8) 

. 19 Geo. S» Birt v. Barlow. This was aniistion of ireispass 

aad assault tor criminal conversation with the phuotifPsM wife. 

It was tried before Blackstone, justice; when directioiiiof the ^ 
judge the plaintiff was nonsuited. On a rule to shew coas^ why 
Ute nonsuit should not be set aside and a new .trial graafed, the 
judge’s re|5ort was as follows; “ The first witness that was 
“ called by the plaintifl^ was Thomas Sharpe, who proved a copy 
of the register of the parish of St. Alfred Canterbury, in these 
“ words, ‘ Jolin Birt, esquire, of the,*parish' of St. Mafgiwet, 
“.Rochester, and Harriet Champneys of this parish, marritl^l^ 

“ banns, 15th Dec. 1767, by John Lynch, minister. (Witnesses, 

“ Robert Lynch, Francis Champneys, Anne Lynch, Elizabedi 

was deficient; and if he was to collect from the licence what the law 
was, he thought that shewed that the marriage was to be solemnised 
in a canonical place; which canonical place was proved to be in the 
church, 'rhat his direction as to the sufficiency of the evidence in 
the criminal case would decide nothing conclusively as to the validity 
of the marriage, but would leave that point open to the decision of 
the proper tribunal, viz. the ecclesiastical court. The prisoner Was 
acquitted. It was afterwards understood to be the opinion of the 
learned judge, on adverting to the case of Lautour v. Teesdale, 

6 Taunt. R. 830. 2 Marsh, 21<2^. S.C. {ante, 4765, note (8),} that he 
had laid a greater stress on the effect of the deviation from the terraa 
of the licence than he should have done; and that had that case been 
cited at the trial, he probably might have reserved a question for the 
opinion of the twelve judges, “ Whether the evidence before him was 
sufficient to establish the legality of the first marriage?*’ He still 
doubted whether it was sufficient, but thought the deviation froth 
the licence was only a ground for ecclesiastical censures on the cler¬ 
gyman who solemnized the marriage. 

(8) General reputation is sufficient evidence of marriage, in all 
personal actions,except m’wi. COM. Leader v.Barry, XEsp,85S, May 
v.May, Bull, A. jP. 112. Hervey v. Hervey, 2 Bla. Rep. S77., and 
other authorities cited by Mr. Manning in his Digest, who also 
suggests a quare as to this rule holding in proceedings in dower, or 
where a party makes title under a marriage settlement. So the 
declarations of the parties, Read v. Passer, {Peake, 231. 1 Esp.2\S.) 
and reputation and declarations as to a marriage celcbrateif in the 
Fleet, previous to 26 Geo. 2. e. 33. are evidence, ib. But a mere acknow¬ 
ledgment of a marriage, unsupported by proof of an actual marriage, 
or cohabitation, was not held sufficient. Wilson v. Mitchell, 3 Campb. 
3^3. And where covenure is an issue, the husband’s former wife is 
a competent witness to prove her own divorce in a foreign qountiy, 
without production of any document. Or it may be shewn that the 
hMshand defacto, wasjprevjpusly married to another woman. Qaneri, 
Lady Lanesborough, Peake, C. N. P. 18. in a settlement eftse. Lord 
Man^eld considered mere cohabitation as man and wife for thiity'year& 
as evidence of a marriage. The King v. Scotland, Burr. S. C,‘509'. 
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‘♦’fijnfWjlfC?(«')'• 'AiJoth«^r.witrtfess was next called t6 pkyvcJ'^® 
‘^’fitet ofadiritery. ■'• I Was of o{!)!nion, that this was not snfRciem 
‘^•cvidenUe of the mai+iage, bat that the identity of the J>artres' 
‘tintiat be proved* etse^it might possibly be a register of the 
“ ftiarrioge, not Idle plaintiff and his supposed wife, but'bf 
Wf some other persons Of'the same name. The cOunsel for'thie^ 
^♦-plaintiff theii isaid, that in coum of their examination tW 
“ prove the adulterous intercourse, it would come out from' the’ 
moudis of the witnesses, that the plaintiff’s reputed wife was 
*^of the name and fiumly of Champneys, and that they had' 
cohabited together, and were esteemed to be man and 
“ Mife by all their friends and relations. I ^ill thought that the 
evidence so opened, would be insufficient, holding, in con-^ 
‘•formityto the case of Morris and Miller^ that this was the 
only civil case in which proof of an actual marriage was re- 
** quisite, as contradistinguished from acknowledgment by the' 
^parties, cohabitation, reputation, and the like: that the be^' 
“ proof that can be given of an actual marriage, is by sohie 
“ person actually present at the solemnity; that in the present 
** case, there appeared to have been no fewer than five witnesses 
“ present at the-niarriage thus registered, which was only eleven 
** years ago: that the act had directed the witnesses to subscribe' 
“ their names to the register, in order to facilitate the itivesti- 
^tion of the legal evidence of marriages; and that till these 
“• nve witnesses were accounted for, as by shewing them all dead, 
** or the like, I could not admit less proof than that of some per- 
** son present, to demonstrate the identity of the parties. I accord- 
ingly nonsuited the plaintiff. After which, a proctor from the 
“ ecclesiastical court, then present, declared openly, that he had 
been subpeenaed by the plaintiff to prove, and could prove, the 
“ taking out a licence for the marriage of the plaintiff and his 
“ reput^ wife. I mention this circumstance, though it fcotild 
“ be no ground of my determination, as it shews something 
“ more than a bare possibility that the plaintiff and his iVife 
“Were not the identickl persons so registered as marrying by 

** harms!* -Against the rule for a new trial, it was argued^ 

diat the act meant to introduce some more accurate proof of 
m&rriages than what was in use before the passing of the act. It 
therefore enacts, that wiUiesses shall be present who shall'sub*' 
sorrbe. theii^ 'names to the register, and tlie purpose of' stfch 
sab^lpricHi' must be to point them out, that they rtiUy^ 

.JT* tT .**'*■ ; I,* I T*'*'*'* r ■■■■ * » '**"■*;■ ^—• *—»— *' —^ —r— 

X presupie the names .of the husband and wifo were also,suh*’ 
i^jbed, although that was, not stated in the repoft^t It.is exMessly 
^qu'ired by the luairiage act, 26 Geo. 2,33. § 15.^ ■JPpug.,in noie.n 
if the suhstance.oi the marriage act is complied'with, theinarriage 
irvtilidVthe^rjw is merely directory. Standen v. Sidnden ahk Oth^Sp 
JReake,-$% Nicholson y. Sgnire, 16 F’ez. 2.59.] 



^oduQed when'its ^laU.beccHne neo^sftry;h^|)ipTe tM tnftt^k^ 
There^.is no case ia the law where sabs<l'ibi9goiwilQeSiaei'i4tr« 
neceasaiy'y nod. yet. it is not- necessary to npi’ji^uiie or 

if. they m'e shewn to be dead, to prove their (.hend^wKitit^i 
The regi^r proved tlie marriage of two-personsrof^^hli'taanie 
DMnes. with, the plaintiff and his wife, but could,-not. iahewrthat 

they .were the identical persons.-In support itho^ruje^* 

it was observed, that the preamble to the section of., the 
tute ip dispute, professes an intention to render the proof. K>f 
marriages more easj/f and it would be a strange soled^m to 
cotistrue it so as to render it more di^cult.. It was adn^^^ 
that the proof of the marriage was complete, and no case 
be shewn, which had determined that there could be no other- 
evidence of the idcnlitif of the parties but the testimony of 
persons present, Proof of the parties having been seen going to 
church t])e morning of the day mentioned ia the register,:-or 
lying together at nighty would surely be evidence of the identi^j 
and so would proof of their having cohabited together from tho 
time of the marriage downwards. In an.’ action for goods 
furnished to a wife, evidence of cohabitation and reputation is> ' ' 

sufficient: in a case of criminal conversation, something mor^^ C 493 3 
namely, an actual marriage must be shewn. This is done by 
the register; and when it is coupled with evidence of cohabit* 
ation.and reputation, the proof is complete. As the copy of the 
register, only was produced (and was all that was necessary), the> 
witnesses could not have proved that attestation, even if they had- 
been called. Lord Mamjkld: From die report^ it appears^' 
that the ground of the nonsuit was an idea, that the identity^ 
must be proved by the minister or some of the attesting 
witnesses, unless their not being produced is accounted for In¬ 
die same manner os is required in the case of subscribuag^ 
witnesses, to a deed. The counsel for the plaintiff stated olbev 
evidence of the identity; whether such as would have • been 
efficient when produced, (as it might, or might not be, acccH’ding 
to the differences arising from the maqner of stating U), 1 give • 

no .opinion. But the judge decided, that it was nece&sary to 
produce some of the subscribing witnesses. Tiie clauses in die 
marriage act, relative to registers, are of infinite utility, to the 
kingdom. They were meant, as well to prevent false entries, a$; 
tp guard against illegal marriages without licence or the publka*’ 
tion of banns. The registers are directed to be kept as pubj^ 
books, and accompanied with every means of authenUeity. But 
besides facilitating and ascertaining the evidence bf 'marriages,^ 
they are intended for other wise purposes. They are, ofgreftt 
assistance in the proof of -pedigrees, which has become so 

sbipe inwisitions joos/have,beendUps^c^ 
diat It is easier to-establisjh one for 500 yeaia back, , b^^e^ihe 
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tinto Chariest the Beconc), than for 100 years slliee hie 

this advantage be lost, and it ^t’ould'be very 

prejoctieiai, if the act were so construed as to render the proof of 
marriages more difficult than formerly. I take it for granted,* 
that the Jaw stands as it did before in that respect. Registers eref 
in tlie nature of record;^ and need not be produced, nor proved 
by subscribing witnesses. A copy is sufficient, and is a proof of 
a marriage in fact between two parties describing themselves by 
such and such names and places of abode, though it doth not 
prove the identity. An action for criminal conversation is the 
only civil case, where it necessary to prove an actual marriage. 
l#4ither cases, cohabitation, reputation, and the like, are equally 
sufficient since the marriage act as before. But .an action for 
criminal conversation has a mixture of penal prosecution; foV 
which reason, and because it might be turned to l>ad purposes by 
persons giving the^iame and character of wife to women to whom;, 
they are not married, it struck me, in the case of Morris and 
Mallei', that in such an action, a marriage in fact must be proved. 
I say, a marriage in fact, because marriages are not always regis«» 
tered. (9) There are marriages ammig particular sorts of dis*» 
senters, where the proof by a register is impossible. But as to 
the proof of identity, whatever is sufficient to satisfy a jury is good 
evidence. If neither the minister, nor the clerk, nor any of the 
subscribing witnesses, were acquaijuted with the married couple,' 
in such a case none of them might be able to prove the identity. 
But it may be proved in a thousand other ways. Suppose the 
bell-ringers were called, and proved that they rang the bellsj and 
came immediately after the marriage, and were paid by tlie parties^ 
suppose tlie hand-writing of the pai;ties were proved; suppose 
persems called who were present at the wedding dinner; and 
many other such like. WiUes and Ashhurst, justices, were of the 
same opinion. jRa/Zer, justice: The original register is not neces¬ 
sary to be produced; and it is only where that is required, that 
subscribing witnesses must be called. In this case, the wife’s 
maiden name was Ilm'riet Champneys. Suppose a maid-servant, 
had proved that she always went by that name till the day of the 
marriage, that she went out that day, and on her return, and eter 
since fvas called Mis. Birt: surely that would have been evH 
d^ce-of the identity.—-And the rule for a new trial was*made 
absolute. [The cause was tried again at the next assizes, and 
verdict found for the plaintiff.] 171. 

6. H. 7 Geo. 2. Before lord Hardvoicke, chief jCstice', at nisi 
in Middlesex. There was an action for maliciously prb- 
^rlhg the plaintiff’s wife to exhibit articles of the p^ce against 

(9) The registration of a marriage is not essential to its validity^ 
Pas&er,'Peahe,^Sl. lEsp.2l2, Lloyd v,Passingham, 1 Coop'. 
Ch. Cm. IS5. 


4n4 for Jiving with her in adultery#< 
mari'ifig^ by the parson and a woiDan»..and alsio- tkff ,uu|isuini|iaw 
tion. To encounter which die defendant praduh^ A isent^Bce 
ot' the consistory court of London, in a cause of jactitatfon prinar* 
riage brought by tlie woman against the .plaintifft. whei*eift she 
was declared Tree from all contract, and pterpetual. silence im¬ 
posed u{)on the plaintiff: which sentence was pronounced'fiince 
issue joined hi this cauiie. And the chief justice ruled this to be- 
conclusive evidence, till reversed by appeal* 'Sfr. 960. (2) 

And a few days afterwards, at Guildhall, in another causey 
between Da Costa and Villa Realf whi^i wasi an action upon; w 
contract of marriage per verha de faiiiro^ brought by the 
man against the lady, who pleaded non assumpsit j when the 
plaintifi* bad opened his case, the defendant offered in evidence 
a sentence of the spiritual court in a cause of contract, where the 
judge bad pronounced against the suit for a solemnization in the 

■ (1) Mr. Phillipps’s remarks best elucidate this subject. Spiritual 
courts Ijave the sole and exclusive cognizance of questioning or de¬ 
ciding directly the legality of marriage; and the temporal courts have 
an inherent power of deciding incidentally, as far as temporal rights 
are concerned, either on the fket or legality of a marriage, when they 
form a part of some more general issue within their cognizance, or 
are in some way connected with the decision of the proper object of 
their jurisdiction. But where in civil causp the temporal courts find 
the question of marriage direClly determined by the ecclesiastical 
court, they receive the sentence as conclusive proof of the fact, it 
being an authority accredited in a judicial proceeding by a court of 
competent jurisdiction. (Judgment of De Grey, C. J. in Duchess of 
Kingston's case, 11 St. Tri. 261. Bunting’s case, 4; Rep. 29.^ Kenns 
case, 7 Rep. ^2. Jones v.Bop}, Carth.225. Da Costa v. VUla Real, 
Stra. 960.) A sentence of nullity, therefore, and a sentence in affirm¬ 
ance of mar riage, have been received as conclusive evidence on a ques¬ 
tion of legitimacy, arising incidentally on a claim to a real estate. 
But a sentence in jactitation, though evidence against a marriage, on 
a title in ejectraenl, and in personal actions immediately founded on a 
supposed marriage, will not, like a sentence of nullity, be conclusive evi¬ 
dence. 11 St. Tri. 261. Sec further Phillipps onEviderice, ch.S. § 1. 
and Sinclair v. Sinclair, 1 Hagg. Rep. 294*. infra. ^ 

It has been said, {Bailees N.P. 2A>5. 2 Aik. 4ii2.) that a conviction 
on an indictment for having two wives would be conclusive evidenef in 
an ejectment, where the validity of the second marriage is in dispute!; 
hut, Boyle v. Boyle, 3 Mod. 164. Comberb. 72. S. C. scarcely b^ars out 
this general position. And see Argument, Hargrave's TractSt .4^1# 
and as to pleading a verdict in proceedings in the ecclesiastical court, 
see ©bifience, SOI. note. 

The sentence of a foreign court of competent jurisdiction, directly 
establishing a marriage in that country, would be conclusive in any of 
our courts on the validity of the marriage. Per Lotd Hardiuicke^ in 

Roafih V. Garvan, 1 Pea. 159. , V n 0 *« 

(2) Clews Bathurst i and seeJonesy. Bow, Carthew 5 R^.225»S.F» 
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'die 'cinwch, and declared Mrs. Villa Real free from -all' 
ooneiaet." And the chief jasdce held this to be proper ai^ eohi^ 
chtaive ei^dence cm turn assumpsit.; that it was a cause within 
thdr jurisdiction, though the contract was per verba de futuro^ 
dbbugh the suit there is diverse intuitu, bein^ for a specific, 
performance, as for as admonition will go; and this, for damages. 
Yet contract or np contract is the point in issue in both. And ■ 
the plakitiff was ponsuit. And herein was cited the case of Hai* 
afield agi^st Hatfield, in the hquse of lords, in the year 
where, on an appeal from Ireland, the case was, that a woman 
brotight a bill against hSy supposed husband’s son by a former 
wi^l he insisted, she never was married to hia/ather, but to one 
FdHd*, whose marriage with her was proved, and a release from 
him. She upon this sued Porter in the spiritual court in a jacti¬ 
tation cause, and obtained sentence against him; and then made 
that her case in chancery, where it was held to be conclusive 
evidence. And the opinion was affirmed here upon appeal. 
Str, 961. 

And in the common pleas, M. 1,1 Geo. 2. Prudham against 
Philips; Peeve, chiefjustice, held such a sentence conclusive, and 
would not receive evidence of fraud or collusion in obtaining it. 
i S/r.96L.(/ ) _ 

A fuller note of this case, taken by Sir Thomas Parker, then a 
Serjeant, is given in Amblert 763. It, was an action of assumpsUhj 
Prudham against Con. Philips. The defendant gave in evidence her 
marriage with Mailman, in answer to which the plaintiff produced a 
sentence of the ecclesiastical court, by which it appeared, that she 
was. at that time married to another person of the name of Delafield, 
which his counsel relied on as conclusive evidence of the nullity 
of such pretended marriage with Muilman. The defendant offered 
to prove, that the sentence was obtained per fraudem ; but Willes, C. J., 
after much debate, took a distinction between the case of a stranger 
who cannot come in and reverse the judgment, and, therefore, 
must of necessity be pertpitted to aver that it is fraudulent, and the 
case of one who is party to the proceedings. If he ^lead that the 
judgment was fraudulent, he cannot give evidence of it, but must 
apply to the court which pronounced the sentence to vacate the 
ju4gmcnt:. and if both parties colluded, it was never known tliat 
either >01 them could vacate it. The defeudant in this case was party 
to the suit, and cannot have redress here. 

The following case has since occurred on this subject: Meadovbs 
v. ike.JOuchjBss Kingston^ 27M 9%th June 1776, in Chancery. 
Ambt 766> Evelyn, late duke of Kingston, married the defendant,* 
ai^^on the marriage made a settlemont of 4000/. a year upon her by 
waf of jmnture,' c^rged upon certain estates. He afterwards made 
hla jsiih- nnd gave her, by the description ^ his toi/i, Eiixabeth 
dtudms Mmgston, all his other estates, (which together with his 
jointured estates were about 16,000/. a year,) during her widowhood, 
sii^ect to ajpeoviskm made for payment of debts thereout with limit- 
Btieuft o«er. He also by his will gave to the defendant by fidtoe, 




(kficcwtidD, 1^1 hw^eraonal estate difi(^i^ed 
aad aiSQ made her sole executrix. A bdi wM filed 'j^^*the 
ia right'of'his wife, who, being sister, was heir at law aMiiext oCidiv<. 
to tile didce, stating that the devise in the will of the peinenal estete ^ 
t6 the defendant as his was fouiuled in a frau^, coroj^itt^ by, 
the defendant, in imposing herself upon the duhe as a sihgfb wbn^n’," 
aitd thereby inducing him to marry her, when, in facf,'^t tftb^e bfl 
the'''marriage, she was the lawful wife of Augustus Johift 
sine*'earl of Bristol: and that the auality >mfe 6f the said detfee 

Kingston was an essential part of the description, and repressed the 
cause of the bequest; which failing, the defendant ought to be coit-^ 
sidered^^as a trustee for the next of kin! To^this the defeedftol^«’ 

E lided, that being laAvfully married to life duke| he cohabited 
er to bis death, and that she proved his will in the prerogative epurfc 
of the archbisliup of Canterbury. That a suit in the consistoriar 
court was instituted by her against Mr. Ilervey for jactitation of' 
marriage, and a cross allegation by Mr. Hervey was put in, insisting 
that he- was married to her, stating the particultft* circumstances ot ' 
the rtiafriage, and praying the court to pronounce that he and the 
defendant were lawfully man and wife. And that upon hearing the v 
cause on the 10th Feb. 1769, the judge, by his* definitive and final 
sentence, declared that the defendant, then Elizabeth Chudlcigh, at 
and dulling all the time mentioned in her said libel, was, and then was 
a spinster, and free from all matrimonial contracts or espousals (as 
tar as appeared), more especially with the said Augustus Jonp 
Hervey; and that the said A. J. H. did inaljciously boast, and publicly 
assert (though falsely), that he v^s contracted in marriage to the de* 
fendant, or that they were joined or contracted together in matri¬ 
mony; and that, therefore, the judge of the said court thereupon, 
by such definitive sentence or final decree, also pronounced, decreed,- 
and declared, that perpetual silence must, and ought to be imposed 
and enjoyed on the said A. J. II. as to the matters contained in tlie 
defendant's said libel; and accordingly did impose and enjoin perpe-' ■ 
tual silence on him as to such matters; and decreed that be should " 
be admonished to desist from his boasting, and asserting that he was 
contracted to or conjoined with the defendant in matrimony as afore- ' 
said; and also condemned the said A. J. H. in the costs of thd'suit. 
The. defendant then averred, that the duke was informed of and privy 
to this suit, and. denied that he was ever drawn in to marry her by 
any fraud or imposition whatever. 

Lord Apsle^i Chan, after argument. The plea states the sentence 
of the ecclesiastical court, to shew that the defendant was not, at the 
time she married the duke, the wife of Mr. Hervev. First questimi, 
Whether the plea reduces the matter to a point ? l^econd, If it does, 
whether it is conclusive ? As to the first, it clearly brings the matter ' 
to a point, whether the defendant was not the wife of Mr. Hervey 
but a single woman. As to the second: by conclusive 1 underhand 
that, .the .court will not receive evidence to contradict it. I lay it- ''' 
dawn as a general rule, that wherever a matter comes to be tried iiet a 
collateral way, the decree, sentence, or judgment, of any other coai^ ‘ 
having competent jurisdiction, shall be received as conelasive evi« . 
deace of the matter so determined. Though Oughton'may^be r%l|% 
and Mr. Hervey naight at any time have sued for cestkution of - 
VOL. u. o o 



jugal rights, notwithstanding this sentence; yet the sentence is con¬ 
clusive evidence in collateral actions till it is reversed, or overturned 
hy some, ether sentence. — The only exception to the rule is where 
th^ sentence is not ex director as in BlackhartC% case.* Here is XK> 
suggestion of fraud in the bill; and if there was, it is that kind of 
fraud which the court would not go into. Fraud upon a court, in ob¬ 
taining judgment or sentence, can only he examined by the court 
where the fraud is committed, or another court having concurrent 
jurisdiction. This court has not (Concurrent jurisdiction in marriages. 

But on the trial of the duchess afterwards for bigamy, before the 
house of peers in 1776, after pleading not guilty, she produced the 
sentence of the consistorial court as above stated, which her counsel 
insisted was conclusive in*hcr favour. This point being fully argued, 
the following questions were referred by their lordships to the judges: 

I. Whether a sentence of the spiritual court against d marriage,'in a 
suit for jactitation of marriage, is conclusive evidence, so as to stop 
the counsel for the crown from proving the said marriage in.an 
indictment for polygamy ? 

n. Whether, admitting such sentence to be conclusive upon such 
indictment, the counsel for the crown may be admitted to avoid the 
effect of such sentence, by proving.the same to have been obtained 
by fraud or collusion ? 

Upon which questions Sir Wm. De Grey, C. J. C. B. delivered the 
unanimous opinion of the judges: 

1st, Tliat a sentence in the spiritual court against a marriage, in a 
suit of jactitation of marriage, is not conclusive evidence so as to stop 
the counsel for the crown from proving the marriage in an indictment 
for polygamy. 

2dly, Admitting such sentence to be conclusive upon sucih indict¬ 
ment, the counsel for the crown may be admitted to avoid the effect 
of such sentence, by proving the same to have been obtained by 
fraud or collusion. 

And the principal reasons given by the chief justice for this opi¬ 
nion, were. First, because the parties are not the same; for the king, 
in whom the trust of prosecuting public offences is vested, and which 
is executed by his immediate orders, or in his name by some prose* 

* Jllackham’s case, before Holt C. J. at nisi jtrius. 1 Salk, 290. In trover : the 
case was, tlie pluntiff proved the,goods to be in his possc‘.ssion, and to be taken awaf 
by the defendant, 'llie defendant shewed that these were the goods of one Jane 
Blackbatn, in her life-time, and that the defendant had taken out letters of administra¬ 
tion to her, and so was entitled to her goods. Upon this the plaintiff' proved, that 
sofne few days before her Oeatb, she was actually married to liim; and in answer to 
that it was insisted that the spiritual court had determined the right to be in the de> 
fiandant: for they could not have granted administration to tlie defendant, but upon 
supposing there was no such marriage, and that this sentence being of a matter within 
their jurisdiction, was conclusive, and could nut be gainsaid in evidence. And pet 
Holt C. J. A matter which has been directly determined by their sentence cannot be 
gainsaid. Their sentence is conclusive in such cases, and no evidence shall be ad¬ 
mitted to prove the contrary. But that is to be intended only in the ixiint directly 
tried i otherwise It is, if a collateral matter be collected or inferred from their sentence,^ 
as in this case, because the administration is granted to the defendant; therefore the-y 
infer that the pltantilF was not the intestate’s husband, as he could not have been taken 
to be, if the point ;diere tried had been married or unmarried, and their senteneo bad 
b^ not married. 



XI. Divorce, 

1. By the canon law a divorce is not permitted widiont sufll- 
cioit a^izance had of the cause. But by the civil law,’ divorces 
were often made through heat of anger, when the Romarts had 
a mind to put away their wives by sending them a bill of dWpft^ 
by one of their freedmen, who was to acquaint die wile wlUi the 
purpose and intention of her husband. A}/1, Par, 225. , , 

Dr. AylilFe says. By the papal canon law there are only five 
causes of divorce; to wit, adultery, impotency, cruelty, infidelity, 
and entering into religion. (3) Aifl.Pan.22. Unto which ougnt 
to have been added consanguinity.—[And according to our law, 
(which in this point follows the canon law), may be added 
. sodomitical practices, {h) ] 

^tor, is no party to such proceedings in the ecclesiastical court, and 
ceannot be aamitted to defend, examine witnesses, jn any manner inter¬ 
vene, or appeal. Secondly, such doctrines would tend to give the 
spiritual courts, which arc not permitted to exercise any judicial 
cognizance in matters of crime, an immediate influence in trials for 
offences, and to draw the decision from the course of the common 
law, to which it solely and peculiarly belongs. Vide tamen, WiHlg, 
Probate, 23. 

(g) It is said to the honour of the ancient Romans, that divorces 
were unknown to them till the year of Rome 423, when Spurius Car- 
vilius finding his wife barren, put her away, “although,” says A. 
Gelifus, “ he loved her extremely, and she was most dear to him on 
account of her morals,” Lib. 4. c. 3. This he was induced to do 
from a scruple of conscience, having been compelled by the censors 
to swear that he married for the sake of procreating children. The 
manners of the people, however, growing more corrupt, divorces be¬ 
came more common, but were restricted to certain just causes by the 
emperors; particularly by Theodosius and Valcntinian, in a law pre¬ 
served in Cod. 5. 17. and by Justinian in Nov. 117. c.S& 9. Th6 
latter emperor disapproved of dissolving the contract of marriage by 
the mutual consent of husband and wife; but his grandson Justin re¬ 
stored the ancient law, observing that it was difficult to reconcile those 
who once hated each other violently, and who, if they were compelled 
to live together, frequently attempted eaiJh other’s lives. Nov, 140* 
But for this constitution he has been severely blamed. 

, (3) Even in the times of popery, the law of England took no not(pe 
of profession in any foreign country, because the fact could not be 
tried in our courts. {Co. Lit. 132.) This disability, since the reform.) 
afion, has been held to be abolished. The King v. Lodi/ Partington, 
i Salk. 162. 

' (/<) Lady B. libelled her husband Sir G. B. in the consistorial coutl(' 
of York, founding her claim to a divorce n mensa el tkoro, on a verdict 
of a jury that Sir G. was gailty of sodomitical practices with A. B., ibvr 
wliicjh be w,as sentenced to tivo years’ imprisonment in the gaol at Not- 
t^ham. .The judge rejected the libel; and Lady B. appealed to the de« 
For the respondent it was objected, that there was no coiO' 
where even actual sodomy had been deemed a sufficient cause for a di- 
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A vinculo. 


2. There be two kinds of divorces: the one that dissdiveth 
the marriage, a vinculo malrimotiii, os for consanguinity; and the 
other, a inema ct ihoi o^ as for adultery; because that divorce by 
reason of adultery cannot dissolve the marriage a vinculo matH- 
tttoniii for that the offence is after the just and lawful marriage, 
3 InsL 88. 

S. Causes for separation a vinailo are consanguinity^ or af- 
Jinity{^) within the degrees prohibited, also impiiberty or frigidity: 

vorce; hfortiori^ a mere attempt to commit it, could not bo deemed 
sufficient. That supposingjt to be a sufficient cause, the libel ought to 
have stated the facts fronuwhich the guilt was to be inferred, which 
should have been again the subject of proof; and that merely stating 
the verdict, and producing the record of it, could not entitle the lady 
to a divorce. But the delegates {Gould J. C. B. itothnm B. and 
Gould J. K. B. Drs. Fisher and Crespigny) thought the objections in¬ 
sufficient ; reversed,the sentence of the court below, and pronounced 
for the divorce. Feb. IVDf. See as to Marriages void and voidable. 

(4) A slight interest is sufficient to enable a party to bring a civil 
suit to annul an incestuous marriage. Persons in remainder may do 
so. {Maynard v. IleselrigCt Commissary of Surry’s Court. H. 1789. 
M. 1790. cited 1 Add* Ucp. 16.) So may the husband's sisters, having 
an interest under their mother’s will contingent on his death, without 
lawfClI issue, and being his next of kin. {Faremouth v. fVatsottf 1 PItill. 
Rep. S5.5.) The register of baptism of either party need not be j)ro- 
ducedtoshow the relationship, but other evidence of reputation, See, 
will suffice. {Burgess v. Burgessy'l llagg. liep.Z%\ —393.) In n 
suit for marrying two sisters, the identity of the parties first married 
being proved by the register, that identity is sufficient, without proving 
the marriage or funeral by persons present at either. Where diversity 
is not set up, and there is no suspicion of collusion the cohabita¬ 
tion of the second couple, their acknowl<?dging each other as husband 
and wife, and having issue, is sufficient proof, without proving the 
entry in the register. {Faremouth v. Watson^ 1 Phill. Rep. 35.5.) 

The ecclesiastical court will always enjoin separation, with notice 
that if the order is not obeyed, excominmiication must follow; a dis¬ 
cretion is exercised as to infliction of pciiancc and costs; thus, in 
Burgess v. Burgess^ 1 Magg. Rep. 3S4—393. penance was remitted, and 
full costs inflicted. Iri BlaSkmore and another v. Bridcr-, 2 Phill. Hep. 
3.59. penance and costs were enjoined. In Aughlie v. Aughtie^ J Phill. 
R^. 301. (a suit of nullity by a wife who liad nmrried two brothers,) 
no costs were given, the parties being in pari delicto^ and the husband 
was declared to have acquired no right over the wife’s property, for 
the marriage was void ab initio. Sed qu. as to choses in action con¬ 
verted into po.sscssion during the covei’'urc; and sec Morris y. Web-, 
ber^ 2 Leon. 170. 

We have seen that a marriage vo\fX-able for affinity of the parties, 
cat^not be annulled after the death of either of them. Elliott v. Gurr. 
2 Phill% Rep. 16. Co. Lit. 33. (a). Harris v. Hicks, ante, tit. kehUmraa* 
AUter, when the marriage was void, as in case of a former marriage, 
Hemming v. Price, VI Mod, i-32., or \vhere the marriage was between 
Sabbatarians, and not celebrated by a priest; for a party claiming 







where the marriage itself was merely void ab initio^ and the 
sentence of divorce only declaratory of its being so. Insomuch 
that in debt upon an obligation, though the defendant pleaded that 
at the time of the bond slie was wife to a person there named; yet 
the piaintifF shewing that a former wife was alive at the time of 
his marrying the delendant, and that thereupon the marriage with 
him had been by sentence adjiidgeil null and void in the spiritual 
court, judgment was given against Ijer, because the marriage 
being merelj' void, she was always sole; and it w'as further said, 
thtit in such case the divorce was only declaratory, and there 
needed not any such sentence. Cro. I'ji'z. 857. (5) Gibs, 446. 

The effects of that original voidance and nullity are, that the 
w'ife is barrreej of dower, and the issue jire illegitimate; and that 
the persons so tlivorced may marry any others. Gibs. 446. 

Concerning divorce a vinado in case of inqnthcrty, or the male 
or female’s marrying under tlie marriageable*years, that is, the 
first under fourteen, or the second under twelve; the books of 
common law do confirm and ratily this nulli^ ; not only by de¬ 
claring, that in case of such divorce, the w'oniun may have an 
assi:!sc for the laiul givem in frank marriage, but also in affirming 
further, that though the man hath issue by such marriage, and is 
divorced, and marries again and hath issue, and dies, the issue [[ 501 J 
of the second wife shall be his law liil heir; nor will any aver¬ 
ment of consenting and living together allcr the marriageable 
years be received or admitted in a temporal court, aft<n' a divorce 
ill the spiritual court made upon the original nullity, and un¬ 
repealed. Gibs. 446. (?) 

In like manner do the books of common law resolve, in case 
of divorce a vinailo iov frij^idily^ after three years’ trial and ex¬ 
amination, and sentence in the spiritual court, for the perpetual 
iinpotency of generation. As it was in Bury's case, M. 40 & 

41 Eliz.^ who v'as so divorced, but afterwards married another 
wife, and had children by her: ujion which it was urged, that 
the church being evidently deceived as to his perpetual impo¬ 


under the ecclesiastical law, must prove himself a husband according 
to that law, to entitle himself to administration as such. Haydoi\, v. 
Gould, 1 Salk. Itep. 119. But where there is a marriage dejacta or\\y, 
the wife or children, who are not in fault, may be entitled to a temporal 
right. Id. So if there is a marriage de focto, husband and wife 
may sue for a debt due to the wife. AUcyne and uxor v. Grey, 
Salk. 437. 

(5) Riddlesden v. Wogan alias Inglebert. In a suit of nullity of 
marriage, by reason of previous marriage, the identity of the person 
twice married must first be proved; and admissions of bigamy «t Bow- 
street, offered in evidence, were discouraged. Wyatt v. Henry, 
2 Hagg. 

' (t) Kenn's case. 7 Rep. 4)2. [Sec this title, I. 1. NotelS).] 
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tency (6), the divorce thereupon was null ; and if so, tliat; the 
second marriage was unlawful, and the issue illegitimate* But 
the £Ourt resolved, that since there had been a divorce for fri¬ 
gidity or impotency, it was clear that each of them might law¬ 
fully marry again; and though it should be allowed that, thu 
church appearing to have been deceived in the foundation of their 
sentence, the second marriage was voidable, yet, till it should be 
dissolved, it remained a marriage, and the issue during the co¬ 
verture lawfuL Gids. 44'6. (7) 

But though a sentence of divorce, given in the spiritual court, 
may be repealed after tlfe death of the parties; yet if any of tho' 
parties be dead, before such sentence given, suit cannot be in the 
spiritual court to declare the marriage void, and bastardize the 
issue (8), the marriage being already dissolved by death, and the 
trial whether legitimate or not, in order to inheritance, originally 
belongeth to the king’s court; and the sentence in the spiritual 


(6) But semble, there may be a divorce for perpetual impotencK^ 
quoad hanCt whether natural or accidental. Earl of Essex's case, 
2 Leon. 169. 172,173. Sed qu. This case according to its wellknowii 
history. And see Com. Dig. tit. Baron and Feme. (C. 3.) 

Bury's cme, 5 Jtep.dBb. Dyer.\l9a, Supervening defect may 
happen to the most vigorous constitution, and will not then vacate 
the marriage, for there was no fraud in the original contract; and one 
of the ends of marriage, viz. procreation of children, may have been 
answered. {Scg 2 Hagg. Rep.BSl.) The suit must be brought at the 

} >eriod of three years, {triennalis cohabitatio,) prescribed by the canon 
aw, andnot after; Ball v. Ballf jirches. I'rin. 4788. cor. Dr. Calverff 
MSS. Cas.94i. Greensireet v. Cumyns, 2 Phill. Rep. 10. 2 Hag^. Rep, 
832. 825., was a case in which a marriage was annulled tor im- 
imteocy of the husband at the time of jthe marriage and ever since. 
In Guest v. Guests 2 Hagg. Rep. 321., citation for incurable impotence 
of the wife was dismissed, where the complainant had confessed the 
validity of the marriage in former proceedings against him for divorce 
by reason of adultery, and where a delay of seven years had inter¬ 
vened. Again, in Briggs v. Morgan^ 2 Hagg. Rep. 324., the charge of 
incurable malconformation in the woman, was repelled under the cir- 
mimstances of her age, being beyond fifty, and by a delay of sixteen 
months in bringing the suit; for in case of natural mal&infonmitwn no 
proof of triennalis eohnbitatio Is required as in other cases of impo- 
teiifbe. Proof was also given of an eighteen years’ cohabitation with a 
former husband, though she bad no children by him. In another 
case of thesanSe kind, the court on Ist August 1821, on the report 
of three mediodi men read in Camerd, pronounced the case proved,* 
and dgned the sentence of nullity. A man is not allowed to plead hb 
own na^re) impotency as a ground for a sentence of nullity of mkN 
^hete he knew it at the time of the marriage. Norton v. Seton, 

(8) See Hdrris ▼. Hicks, 2Salk.54S. Carth.^Hl* Conib. 

4 Mod. 182. S. C. The rule that a person shall not be bastardised 
after his death, holds only in the case of bastard eigne and mulier 
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conrt being mven only pro salute amnuet it eonieti too late. Gibf* 
♦46. VineTf Bast, Geo. 4>. 

4. Divorce a thoro et niema is, when the use of matrimony, as 
the cohabitation of the married persons, or their mutual convers¬ 
ation, is prohibited for a time, or without limitation of time. And 
this is in cases of adultery (9), cruelty, or the like (1); [and now 

puisne: i. e. bastard boru before marriage of his father and mother. 
Pride v. Karls Bath and Montague. -1 Salk. 120. See506,note(4)^ 

(9) Adultery is a cause of divorce from bed and board, by the eccle¬ 
siastical law. [/n/ra, 508. So at common law. Moor, 688.] And 
such divorce is to be obtained in the ecclesiastical court. But if the 
party injured wish to marry again, application must be made to par¬ 
liament for an act of the legislature to dissolve the marriage entirely, 
and to grant lAich permission. This, however, cannot be obtained if 
the party complaining should appear to have connived at the adultery, 
or to have been guilty of gross misconduct in the marriage state; and 
it has therefore been required that a sentence oT divorce should be 
proved, and also a verdict with damages against the adulterer, in an 
action of crim, con. And the present inclinatioq of the courts is, that 
this action may be maintained, though the parties are living separate 
by agreement. Chambers v. Caulfield, 6 East, 256. Unless, as in 
Weedon v. Timbrell, 5 Term. Rep. 857., the husband has given up tdl 
claim to be derived from the comfort, society, and assistance of his 
wife, and has entirely separated from her: in which case, the gist of 
the action, which consists in the loss of those advantages, fails; and, 
perhaps, an action cannot be sustained where the wife complains of 
the adultery of the husband. In some cases, therefore, parliament 
will dispense with proofs of a verdict having been obtained, if no sus¬ 
picion of collusion exists, and the adultery of the wife can be satisfac¬ 
torily established by witnesses before them, though no verdict at law 
can be obtained: e. g. if the adulterer should die before verdict for 
actio personalis moritur cum'persomL So, perhaps, for adultery after 
a separation. See Beeby v. Beeby, 1 Hagg, Rep. 142., and in 1 Bla. 
Com.441. n. 14., two instances of this indulgence are stated; one 
where an officer, absent for two years at sea, found his wife pregnant 
at his return, and the actual adulterer could not be discovered. Die 
other, where the wife bad eloped, and married a foreigner residing 
abroad. As to pleading a verdict in proceedings in ecclesiastics 
court, see (ffibiUence. The principal points reltding to divorce for 
adultery, are here subjoined. 

Limitation of sulQ When a charge of adultery is made, the court 
first looks to the date of the charge relating to that of the criminal 
fact charged, and known to the party; because, if the interval be vqry 
long, it will be indisposed to relieve a party who appears to hove 
slumbered in sufficient comfort over it; and will be inclined tp infar 
either insincerity in the complaint, or acquiescence in the injury, 
whether real or supposed, or a condonation of it; it therefore 
demands a full and satisfactory explanation of this delay, in order to 
.take it out of the reach of such interpretations. Mortimer v. Hor- 

tmoft 2 Hogg’ Rep* 813 ._ 

(1) See note (1), page ^2^ 
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for lodmuitical practices an^c,] in-which the mArriege having heen) 
ori^ally good, is not dissolved, nor affected as td the vincuiumi 

Whai persons may institute Where the wife’s grandfather was 
appointed her guardian ad litem on her mother's renunciation, which 
was not shewn to be by her husband's consent, lord Stovoell would not 
enter into tlie question whether the husband could dispute the effect 
of the above appointment, since it was enough if a third person could 
not take advantage of such an objection ; for, said he, the court finds 
a guardian apparently appointed with sufficient regularity, and unless 
the appointment is shewn, by presumptive proof, to have been invalid, 
tlie court will presume the person properly qualified to receive it. 
Barham v. Barhamf 1 Hag^, Rep. 5, 6. Committee of a lunatic may 
institute proceedings in ecclesiastical court against the wife of the 
lunatic for adultery, without resorting to the Chancellor. Parnell v. 
Parnell, 2 Phill. Rep. 1.58., for the lunatic will have the power of con* 
donation, if he recovers, or may stand on what has been done for him.. 
S. C. 2 Rep, 169. 

What uaulbar the suit"] Separation is not considered by the eccle¬ 
siastical court as a bar to divorce fur adultery, when cither previous 
or subsequent to the het alleged ; it is not .'ui answer to sucii a charge, 
even in cases of malicious desertion; but in cases of voluntary sepa¬ 
ration, it would be more unreasonable that the wife should be at 
liberty to trapo.se a spurious issue on the husband. Beeby v. Beeby, 

1 Hagg. Rep., 14*2. note. Woodcock v. Woodcock, ib. Nor will the cir¬ 
cumstance that a verdict in an action for crim. con. is not pleaded iii 
proceedings to divorce for adultery, or even a fuihiro in that action, 
affect those proceedings. Loveden v. Loveden, 2 Hogg. Rep. 51, 52, 
And divorce on proof of the adultery of the wife, is not barred by the. 
desertion of the husband from a conviction of her crime, or by his not 
providing for her from inability to do so. Reeves v. Reeves, 2 Phill, 
%p,l25. 

Pleadings in the suif] Nullity of niarridge being asserted in answer 
to a libel charging adultery, the question of nullity is first to be dis¬ 
posed of. Mayhew v,Mayheto, 2 Phill. Rep. II. Incontinence of the 
wife while s<de is not pleadable in the first instance by the husband, when 
plaintiff in this suit. It might possibly be a defence in a suit for resti¬ 
tution of conjugal rights; but the fact, that the parties arc living sepa¬ 
rate, must be pleaded generally. Perrin v. Perrin, 1 Add. Rep. 1. In 
SoiUeux v. Soilleux, 1 Hagg. Rep. 873. defence by tbef husband, 
that the charge of adultery against him amounted to a solicitation of 
chastity only, was overru! 'd with costs. Nor can cruelty be pleaded 
by the wife as a bar to divorce for her adultery; for this is not a recri¬ 
mination of the delictum of adultery, as to which the husband is the 
prior petens .* it might be otherwise, where a wife’s adultery was 
plead^ to her suit for divorce by reason of cruelty, for the conrj; 
would not oblige her to a cohabitation which might be dangerous. 
Chambers v. Chambers, 1 Hag^. Rep. 451,4.52. As to pleading a v.er- 
dict in proceedings in ecclesiastical court, see <ffbtbencs, 23*7, note (7), 
and as to recrimination, see 505, note (3). 

Evidence of adultery] The direct fact of adultery need not be 
proved { but may be enforced as a necessary conclusion from circiim- 



or bond* And this is so by the common ns weil a^h^. the cenoiE 
law; it^much that the wife so divorced, having' .sued. £ot' b> 
legacy left to her, and the husband having given a release. 


stances leading to it. These circumstances cannot be laid down univer' 
sally, because they may be infinitely diversified by the situation and 
character of the parties, by the state of general manners, and by many 
other incidental circumstances, apparently slight and delicate in them¬ 
selves, but which may have most important bearings in decisions upon 
the particular case. The only general rule that can be laid down on the 
subject is, that the cases must be such, as fVould lead the guarded dis-' 
cretion of a reasonable and just man to the conclusion; for they must 
not be such, as merely to lead a rash and intemperate judgment, moving 
upon appearances that are equally capable of two interpretations; nei¬ 
ther is it to be a matter of artificial reasoning, judging upon such things 
different!}' from what would strike the caref ul and cautious consider¬ 
ation of a discreet man. The facts are not of a technical nature; they 
are facts determinable on common grounds of reason; and courts of 
Justice would wander very much from their proper office of giving pro¬ 
tection to the rights of niankin/l, if they let themselves loose to subtil- 
ties and remote and artificial reasonings on such subjects. On such 
subjects, the rational and legal interpretation must be the same. 

It is the consequence of this rule, that it is not necessary to prove 
a fact of adultery in time and place, (h'rcumstances need not be so 
specially proved, as to produce the conclusion that the fact was com¬ 
mitted at that particular huur*or in that particular room : general 
cohabitation has been deemed enough. Parties living for months 
and years together, and hoping by that means to insult the feelings 
of a husband, and to elude the justice of the tribunals which have to 
discuss on such matters, have, by sucli contrivances, supposed that 
they were sufficiently protected: but the courts have ever held, th^t 
these were evasions perfectly insulficient for such a purpose, and the 
parties have been concluded by general cohabitation. Per Lord 
Stoiuellf in Loveden v. Loveden, 2 Ha^g, Rep. 3—7. and notes. 

Thus, in Chambers v. Chambers, 1 Hngg.Rep.^^5, the wife, separated 
from her husband, lived with a young officer fur months at different 
places, though under the disguise of separate beds. Rufton v. 
Ruiton, 2 Hogg. Rep. 6. tiotis, is a similar case. So in Cadogan v. 
Qadogan, 2 Hogg. Rep. 4. nolis, the parties lived together at the 
house of the woman in Wales in entire domestic intimacy, except 
tliat the man slept at an inn. • 

Again, direct evidence of the fact of adultery is not required, for 
it would render relief almost impracticable; but there must be some 
proximate circumstances proved, as by former decisions, or on their 
own nature and tendency satisfy the legal conviction of the court, 
that the criminal act has been committed. When the authority of 
established precedents fails, the court must find its way as well as 
it can by its own reasoning on the particular circumstances of the 
case. Williams v. Williams, 1 Hagg. Rep. 299, 300. Therefore, proof 
that the parties were a considerable time together; that the witnesses* 
observations were made at different intervuls, an(t tjiut all > their. 





such release hath been adjudged good, notwithstanding the 
Yorce. Nor doth tins kind either bar the wife* of her dower, or 

attitudes, &c. were ejusdem generis, and such as unavoidably led to a 
conclusion, that the facts followed, to which such gross familiarities 
are natural preludes, is sufficient, without the positive oath of ‘the 
witness, that the fact of adultery did take place under his observ¬ 
ation. Eiwes V. ElfueSi 1 Nagg. Si78, 879. 

A wife’s going to a brothel with a man not her husband, fs 
conclusive proof of adultery. Eliot v. Eliotf cited I Hagg. Rep.SOS. 
So, if to a single man’s house, where the windows were shut, and 
letters could not be other^^iso explained. Ricketts v. Taytotf cited 
id. 303.; but where a wife visited a man at his lodgings, and no 
appearances of improper conduct there were stated to induce a pre¬ 
sumption of it, the court w’as not legally convinced, that the woman 
had transgressed the bounds of duty, however improper stich visits 
might be. Williams v. Williams, 1 Hagg. Rep. 299. Sed queere. The 
identity of a woman* suspected of adultery must not be left to the 
conjecture of the court, when precise and satisfactory evidence 
from persons who knew her might have easily been obtained. S. C. 
I Hagg. Rep. 306. 

A sentence of separation for adultery in a proper foreign court 
will be entitled to attention in the English ecclesiastical courts; but 
a sentence of nullity of marriage cannot be necessarily and uni¬ 
versally binding on other countries. Adultery and dts proofs are 
nearly the same in all countries. The validity of marriage, however, 
must in a great degree depend on the local regulations of the country 
where it is celebrated. A sentence of nullity of marriage, therefore, in 
the country where it was solemnized, would carry with it great authority 
in this country; but it does not follow that a judgment of a third 
country on the validity of a marriage not within its territories, nor 
had between subjects of that country, would be universally binding. 
Thus, though a French judgment on a French marriage would be of 
considerable weight,, it does not follow that the judgment of a court 
at Brussels on a French marriage would have the same authority, 
much less on a marrmgc celebrated in England. And a judgment 
of nullity of marriage pronounced by a court at Brussels, pleaded in 
bar to a suit here for a divorce by reason of adultery, was not sus¬ 
tained. Sinclair v. Sinclair} 1 Hagg. Rep- 294. 

Divorce for 0) Divorce for crueltyl is founded on the law of nature. Cro. 
emdiy. Car. 462. Every thing is in legal construction scevitia, which en- 
dan^rs the life or health, and in that manner renders cohabitation 
unsafe; whether arising from turbulent passion, or not inconsistent 
with affection, as jealousy; or not without intermixture of ^ectroit 
on the part of the party sued; or provocation on the part of the 
promovent. Holden v. Holden, 1 Hagg. Rep. 453. Divorce for 
eraehy has also been obtained on proof ot menaces. Otvcoy vl 
Otway, 2 Pkill. Rep.^S. Of blows. Harris v. Harris, id. 11). 8^ 
deliberate insult, confinement, adulterous connection with a person 
kept in the same house, and invested with the government of the fai^ 
miJy ; and other.acts calculated to distress and harass a wife, as coni- 
nected with adultery proved, have been held acts amounting to seevi*- 



SQSht 


Iiastardize the children; but entitles her to filiniony» which the 
ecclesksticel courE assigns, in proportion to the circumstances and 


iia in the man. Smith Smithy 2 Phill. Rep* 212, In £vans v. Evanat 
1 Hagg, Rep, 72, 73. an article charging minor acts of cruelty or vex« 
atioo, was admitted, merely because associated with other articles of 
more weight; and could not have been admitted singly. In Stephens v. 
Tottyy Cro, Eliz- 908., it was said, that if one of tlie parties named 
be in dread of the other for poisoning, or such like cdusc, it was a good 
ground for divorce. On the other hand, adultery simply taken, does 
not constitute cruelty, tliough under particular circumstances, e.g, a 
man's infecting his wife with the venereal disease, or keeping a cdncu* 
bine in the same house, it may. I'herefore adultery is not in gener^ 
pleadable in a*divorce cause for cruelty. Anon, cor. Sir W. Scott. Con¬ 
sistory. MSS. Cos, 158. Shelton v. Shelton, Arches, cor. Sir IV. Wynne, 
S.P, and Smith v. Smith, supra. Where there were mutual blows, and 
it did not appear that the wife did not strike 6rsl, her suit for cruelty 
was dismissed. Waring v. Waring, 2 Hagg. Rep. 153. Where adul¬ 
tery and cruelty arc both charged against a husband, it is not abso¬ 
lutely necessary to prove cruelty, though laid in the libel. Smith v. 
Smith, 2 Phill. Rep. 67.; but in that case, proof of the latter by 
menaces and unwarrantable conduct, would be sulScient ground for 
divorce, without proof of the adultery. Otway v.Otway, id. 99. Strip, 
ping a wife of apparel and other necessaries, is a good cause of divorce; 
Manby y.Scolt, 1 Sid. 118.; but cruelty is not pleadable by wife 
in bar of suit for adultery. Chambers v. Chambers, 1 Hagg. 4r31, 452. 
The court will not interfere in ordinary domestic quarrels: there must 
be something which ■ makes cohabitation unsafe or is likely to be 
attended with injury to the person or health of the party, in order to 
sustain an application to it. Words of menace may partake of either 
character; they may be merely the language of passion, or tliey 
may be the expression of efetermined malignity ; which, if they are 
likely to be carried into effect, may warrant the court to interpose, 
and.prevent the actual mischief which is thus threatened. Harris v. 
Harris, 2 Hagg. Rep. 149. 

The charge generally proceeds from the wife as the weaker person; 
but may and has come from the man, as in Kirkman v. Kirkman, 
i i/flgg./?.409» In releasing the wife* from cohabitation, the law 
presumes her not to have been the authoress of her sufferings; it is 
only on the presumption that her own conduct has been proper, if 
not, the remedy is in her own power, she has only to change*her 
conduct; otherwise, the wife would have nothing to do but to mis¬ 
conduct herself, provoke the ill-treatment, and then complain. I do 
not mean, that the law would not interfere if this misconduct was 
visited by the husband with intemperate violence; there may be 
failings if inordinately resented and visited with a harsh and more 
than due authority, upon which the court would not decline to 
interfere. But if her conduct be totally incompatible with the duty 
of a wife, if it be violent and outrageous ; if it justly provoke the 
iodigoation of the husband, and causes danger to. his person, she 
must reform her own disposition and manners, she must remedy the 
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condition of her husband; and no prohibition will lie. But ay 
to the having again the goods she brought, or so much as is not 
spent; that, in the law books, is meant onlj? of divorce a vinculoi 
or when there was a nullity of marriage ab initio^ so as to be 
really no marriage. Gibs. 33.5. 

But the children which she hath after the divorce shall be 
deemed bastards; for a due obedience to the sentence will be in¬ 
tended, unless the contrary be shewed. 1 Salk. 123. 

By Can. 107. In all sentences pronounced only for divorce 
aud separation a thorn et mensa^ there shall be a caution and re¬ 
straint inserted in the acfpfthc said sentence, that the parties so 
n 503 ] separated shall live chastely and continently; neither shall they, 
during each other’s life, contract matrimony with 9 ther per-son. 
And for the better observation of this last clause, the said sentences 
of divorce shall not be pronounced, until the party or parties re¬ 
quiring the same, have given good and suliicient caution and 
security into the court, that they will not any way break or trans¬ 
gress the said restraint or prohibition. 

And this doctrine, that neither of the parties shall contract 
matrimony during each other’s life, hath been confirmed by the 
temporal judges in the case of Foliambr, who having been di¬ 
vorced from his wife for incontinency on her part, married again 
during her life; and the second marriage was declared to be void, 
because it was only a divorce a thoro et mensa. And the same 
is the doctrine of the canon law; and of the same tenor arc the 
ancient constitutions of the English churclj. Nevertheless divers 
acts of parliament, for the divorce of particular persons in the 
case of adultery, agreeably to what the rejbrmatio legiim did pro¬ 
pose in general, have allowed a liberty to the innocent person of 
marrying again. Gibs. 44G. MooVi 083. 

And by CVz/i. 108. If any judge, giving sentence of divorce 
or separation, shall n(>t fully keep and observe the premises ; he 
shall be, by the archbishop of the province, or by the bishop of 
the diocese, suspended from the exercise of his office for the 
. space of a whole year; and tliu sentence of separation so given, 

contrary to the form aibresaid, shall be held void to all intents 
and purposes of the law', as if it had not at all been given or 
pronounced. 

A divorce for achdlet'i/ was aTiciently a vinculo matrimoniis 
and therefore in the beginning of the reign of queen Elizabeth, 

evil by changing her own measures; and it is to be hoped, that the evils 
will cease with the behaviour that produced them; and if they do not, she 
may then complain to the court, and solicit its interference with effect. 
Per Lord Stofwell in Waring v. Waring^ 2 Pkill. Rep. 132. Appoint¬ 
ment by the ecclesiastical court of the father of a minor as curator 
ad litem on election of the minor, but without the father’s consent^ 
in order to substantiate a suit against the son for cruelty, was not 
sustained in chancery. Beauraine v. Beaurainc, 1 Ilagg. Rep. 498. 
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tlie opinion of the church of England was^ that after a divorce 
for adultery, the f^arties might marry again: but in Foliambe*s 
case aforesaid, H. FMz.^ in the star-chamber, that opinion was 
changed; and archbishop Bancroft, by the advice of divines, held 
that adultery was only a cause of divorce a mensa et tkoro, 
SSalkASB/{k) 

5. Can. 105. Forasmuch as matrimonial causes have been Dworeenot 
always reckoned and reputed amongst the weightiest, and there- tobeoncon- 
fbre require the greater caution when they come to be handled ond 
ilebatetl in judgment, especially in causes wherein matrimony, £ 504 , j 
having .been in the church duly solemnised, is,required upon any 
suggestion or pretext whatsoever to be dissolved or annulled; we 
do straitly charge and injoin, that in all proceedings to divorce 
and nullities of matrimony, good circumsj)ection {ind advice be 
used, and that the truth m<ay (as liir as is possible) be sifted out 
by tlie deposition of witnesses and other lawful proofs and 
cvictioiLs, and that credit be not given to the sole confession of 
the [)artios themselves, howsoever taken upon oath, either within 
or without the court. ( 2 ) 

I’he rule of the canon law upon this head, is in a decretal 
epistle of pope Celc.stine the third; who injuincth, that the par- 
tjes he not separated by their own confession only, or by the 
rumour of the neighbourhood: lor if they did believe that the 
ecclesiastical judge would concur with them, some persons would 
collude together, and confess incest, for the avoiding of their mar- 


(!’) *0 »yo 0«5s' (rvyt^^v^tv avBsai:^^ fM) MAPK. 10. 9 C. 32. 

Q. 7. r. 1. 

(2) The more rational doctrine, perhaps, is, that confession proved 
to the; satisfaction of the court to be pcribctly free from all suspicion 
of a collusive purpose, iui;*ht he sulticient to found a prayer for mere 
separation a nicnsd et IkorOf tliough not pro dirimuulo matrimonii 
vinculo, so as to enable a party to fly to other connexions. This 
distinction is sanctioned by the ancient canon law {.Y. 4-. 19.5. Gloss.), 
and by the more asicient canon of tlii .5 country (A. D. 1597.), and by 
bishop Gibson (Co//cx. •4'15.). Oug/iton 214:.) very reluctantly 
submits to the contrary interpretation of tlie 105th canon ; and seems 
to hold out, that if the court after all circumspection used is satisfled 
of the sincerity of the confession, it ought to rest on it as proof. Mar- 
timer \. Mortimer, 2 Hagg. Jtep. ^610, S\l. In Burgess v. Burgess, 
2 Hagg. Rep. 223., the confession of the parliceps criminis as con¬ 
nected with that of the wile, was admitted. 

lletractation of confessions of adultery will not avail if the party 
detail facts proximate to acts of adultery but deny the crime. The 
court must draw its consequences from admitted facts, and not stop 
short with the narrative of the party. A real retractation would deny 
the truth of the matter confessed ; simply accounting, if possible, for 
having used such expressions. Mortimer v. Mortimer, 2 H agg * 
Rep. 317. 




«(» 




riage: and the rnmour of the neighbourhood ought not so &r to 
be judged valid, as to disannul marriages; ulfiess other feaSon- 
able and probable evidences do occur. Gibs. 445. (/) 

This prohibition against accepting the sole confession of the 
, parties, was expressly renewed in the canons of 1597. And how- 
great need there was of such a prohibition, will appear to any¬ 
one who shall consult the ancient acts of courts before those 
times, and shall see there how cbmmon it was to pronounce 
separations upon the sole confession of the parties, and how nu* 
merous these separations were, so long as that continued to be 
the rule* Gibs. ibid. ' 

In Mot/. 314., there is a remarkable instance of this kind; 
wherein a prohibition was prayed in behalf of the children, who 
were in danger to be bastardized by such a fraud. ' Collet mar¬ 
ried Mary, and had children by her; against whom it was libelled 
in the spiritual court, that he had before married Anne the sister 
of Mary: he and Anne appear, and confess the matter; upon 
which (as the report sets forth) a sentence of divorce was to pass. 
Whereas in truth, Collet was never iparried to Anne, but it was a 
contrivance between him and his wife to get themselves divorced,* 
after they had lived together sixteen years. Gibs. 445. 

And sometimes women were suborned to personate the wife, 
who were to come and confess the adultery; and so the real 
[ 505 J wife might be divorced whilst she knew nothing at all of the mat¬ 
ter. And Mr. Clerke says, he knew two instances in his time, 
where supposititious women (not the wives of the parties) were 
suborned to come and confess the adultery, as if they had been 
the real and true wives. 1 Ou^bi. 316. (3). [&ar/e v. Jf^rice, 
%Hagg. Rep, 192. acc.'] 

What 6. If the party accused shall prove,' that the accuser hath also 

bedeemeda committed adultery; this is a compensation for the crime, and the 
accuser shall not prevail in his suit. 1 Ought. 317. (3) 
crime. In like manner, if tlie parly accused shall prove, that the ac¬ 

cuser, before the commencement of the suit had probable know¬ 
ledge of the crime coimnjtted, and yet afterwards had carnal 
intercourse with the accused; in such case, the accuser shall not 

(^ X 4.13. 5. 

(3) The husband’s adultery will bar his suit for divorce by reason 
of that of his wife: but not so, if she is prosecuted criminally for 
adultery, ad publicam vindictam, and not for divorce. Forster v. 
Forstevt 1 Hugg. Rep. 144.; and when adultery is pleaded by way of 
rec^iniination only, to bar suit, it is not necessary to prove such strong 
facts against the plaintiff as would be required to convict the ether 
party in a suit for divorce; for to obtain a divorce, the husband must 
have a pure character. Leicester v. Leicester, cited id, 153.; and 
adultery by protnovent, even after that of defendant, will be a com* 
pensatio critninis. Proctor v. Proctor, 2 Hogg. Rep, 292. 



pbtain a sentence of divorce: for the crime shall be supposed to 
have been remittM. 1 Oug^t. 317. (4) / 


(4) To avoid condonation, the husband is bound to take prompt 
notice of the infidelity of iiis wife, and is liable to have his. neglect 
of so doing urged against him when afterwards seeking his legal 
remedy; but it is not invariably expected that he should plead the 
period when the charge first canie to his knowledge; it may be 
prudent and expedient to do so, hut it is not absolutely necessary; 
something must be allowed to convenience. Kirkwall v. Kirkwall, 
2 Hagg. Rep. 279. See Mortimer v. Mortimer, 2 Hagg. Rep.piS-., 
ante 501, note (4). Adultery forgiven,* is no ground of soil for 
divorce; condonation burs sentence, but not necessarily, where there 
is subsequenr adultery, though it will induce the court to look with 
particular jealousy into the case ; thus, where it was not satisfactorily 
proved that the husband was ignorant of the adultery, or induced by 
nis wife’s contrition to receive her again ; but* on the contrary, it 
appeared, that he received her again without that inducement or 
other entreaty, and forgave her with such e;ttremc facility as to 
shew no sense of injury, apd took no care to prevent the re* 
eurrence of the crime : the divorce was refused. Dunn v. Dunn, 

2 Phill. Rep. 403. Forgiveness by a husband of his wife’s adul¬ 
tery, though it may be foolish, is not such a condonation as will 
b' his right to be divorced for a second adultery. Dunn v, Dunn, 

3 PhiU. Rep. 6. Condonation, by marrimoulal intercourse, is a com¬ 
plaint in case of a eputinuatian of aduiterjr, which operates as a 
reviver of former acts; for forbearance by a wife in bringing the 
Suit may not only be .excusable, but meritorious, in hopes of recon¬ 
ciliation; and there is great difference between the husband and 
wife on this point: for the former may command the obedience of his 
wife, while the latter, in case of his elopement and criminality, must 
aik>pt some other mode thaif compulsion. Ferrers v,Ferrers, 1 Hagg. 
Rep. 130. There is no liniltatiou of time for a suit of divorce tor 
adultery, and reasons of discretion may make the husband so far 
passive; that has never been held to amount to a condonation, 
which is effected by the return of the parties to live with each 
other. Nash v. Nash, 1 Hagg. Rep. 142. See also 501. «,4. Limit- 
ation of suit. Forbearance by wife to take prompt notice of her 
husband’s infidelity docs not bar her suit, for she may have a 
reasonable hope of his return to her society; and forbearance under 
this spes recuperandi, has never yet been held to constitute a bnf to 
her legal remedy when every hope of thsit kind is extinct. Kirkwall 
v. Kirkwall, 2 Hagg. Rep. 279. 277. Suit by wife for separation will 
be dismissed, when condonation and acquiescence after its com¬ 
mencement are evinced by a year’s delay therein; but if the hus¬ 
band continued to live in adultery, semb. the wife may have a frfsh 
suit. IValker v. Walker, 2 Phill. Rep. 153. But delay of husband in 
instituting proceedings fur a separation by reason of wife’s adultery, 
may be accounted for; and liis affidavit was admitted to satisfy the 
court as tp the reason of that delay, as originating from embarrass¬ 
ment, &c. Best v. Best, 2 PhiU. Rep. 161. The court looks with'jea- 
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■ And probable knowled^ in this case, is, if tlie husband, sus*' 
peeling his wife, sh^l charge her with the offiAce, and she con- 
ihss it.f or if the tvimesses, whom he shall afterwards produce, 
' shall signify to him before the commencement oflhe suit, that 
the^ can testify the ofifenCe from their own sight and knowledge: 
or if the hos^^d shall take her in the act of adultery: in till 
which cases, nevertheless, if the husband shall afterwards liave 
carnal knowledge of his wife, he remitteth the injury, and shall 
not have a divorce. Therefore if he desires to be divorced, he 
must abstain from her bed, although he doUi not presently turn 
her out of doors. J Ought. 317. 

And where there appears to be any connivance or acquiescence 
in the adultery of his wife on the part of the husband, or he does 
not use due diligence to prevent it, the ecclesiastical coui*t will 
not grant him any relief. . 

Sentence of 7. Can. 106. No sentence shall be given, either for separation 
divorce. a thoro et mensa, or for annulling of pretended matrimony, but in 
open court, and in the seat of justice, and that with the knowledge 
and consent either ot the archbishop within his province, or of the 
bishop within his diocese, or of the dean of tlie arches, the judge 
of the audience of Canterbury, or of the vicars general, or other 
principal officials, or $ede vaeante of the guardians of the spiri¬ 
tualities, or other ordinaries to whom of right it appeitaineth, in 
their several jurisdictions and courts, and concerning tliem only 
that are then dwelling under their jurisdictit)ns. 

Costs. 8. M. 1 Car. Gm'w’s case. Green prayed a prohibition to the 

ecclesiastical court at Salisbury, because his wife sued him there 
to be separated from him, 2 )roplcr scevitiam. And seiitence was 
there given for tlie husband against tlie wife; and he was iufbrced 
[ 506 ] to pay all the costs for his wife. And afterwards she appealed; 

aiid because the husband would not answer the appeal against 
himself, and pay for the transmitting of the record, he was there¬ 
fore excommunicated : and now prayed a prohibition. The court 
conceived the case to be very hard, tliat he should be inforced to 
4 spend his money aganist himself. But because it was alleged, 

that the course was so in the spiritual court, they would advise 
nntil the next term; and ordered to stay their pt'oceedings in the 
mecn time. Cro. Car. J6. (5) 


lousy ioto matrimonial cases, particularly when brought by the wife. 
^etcher s.Betchert cited id. 155. 

It is a rule, that the husband shall pay costs, on which side soever 
began: and he by practice pays alimony and costs on both 
aides, up to the hearing before the delegates. MSS. Cas. 4. This rule 
i» founded on the Drcsun>ption that the husband had every thing, and 
the wife nothing ; but> where the contrary appears, the rule and pre¬ 
sumption are'done, away. The time when the wife^a proctor 



y XII. Altmoni/, * 

1. Tlie ordinary hatfi the proper cc^iaance of alimoDy, and 
no other court: it is true, there lies an appeal but still it is to 
the ecclesiastical judfl^; and if the person condemned will not 
obey the sentence of that Judge, he may be excommunicated. 
AyL Par. 59. ( m ) 


rily prays costs to be taxed against the husband is after libel and 
issue, and before sentence ; but on motion to that effect the costs of 
the wife, having a sufEcient independent income, were not allowed to 
be taxed against the husband, during tlio proceedings. Wilson v. 
Wilson^ 2 Hagg. Rm. 403. citing Davis v. Dav/s, id. page 204.1iote. 

(»i) The co^rt of chancery will also in some cases decree alimony 
to the wife, [as incidentally^ on suppUcavit. (Ball v. Montgomery^ 
2 Ves.jun, 195.)]; but Mr.Fonblanquc observes that this has seldom 
been done except upon an agreement of the parrieg, *or a divorce. See 
the cases cited in Treat, of Eq. 2d ed, 104. note(«). [In Tunnicl^o 
case, 1 Jac 4* Walk. 348., the question was as to the quantum of se-* 
curity under a suppUcavit, on articles by a wife gainst her husband. 
It was held to be regulated by the same principle on which security 
to keep the peace is required at law, i. e. not to be unreasonable with 
reference to his circumstances, but leave was given to apply again in 
case of repetition of ill treatment; and see Dobbyns case, 3 V.S^B. 
183. Heyns case, 2 V. 4' iJ. 182.] 

Separate maintenanc(Q To alimony may be compared that separate 
maintenance, which halt beconid so frequent in these days; but they 
differ in this, amongst other respects, that the former is esttdjlishea 
by the judicial act of a court of justice, the latter proceeds merely 
upon the agreement of parties. By this agreement, according to lord 
Man^ld, in the case of Corbet v. Poelniiz, 1 Term. Rep. 5. “ A 
“ married woman assumes tl\p appearance of a feme sole, and is to all 
intents and purposes capacitated to act as such.” And if during 
the separation she contract a debt, and afterwards be divorced and 
marry a second husband, he is liable for it. And the reason given by 
the court is, that her incapacity is not like that of an infant, founded 
on want of judgment, but on want of property ; whenever, therefore, 
she is possessed of property, her incapacity ceases ; nor is her liability 
limited to the extent of her fund; for it? says Mr. J. Ashhurst, she 
exhausts her whole fund, it is her folly, but docs not render her less 
liable. See the opinion of lord Thurlovo C. in Hulme v. Tenant and 
his Wife, lBro.C.C.16. 

But to exonerate the husband, the property must proceed from 
him, or at least must be secured to the sole use of the wife ; for a 
pension from the crown of 300/. per ann. during pleasure, to a wife, 
though given to her in her own name, was not deemed sufficient to 
make her answerable for necessaries, where her husband had shut bis 
door against her without any agreement for a separate allowance. 
Thompson v. Hervey, 4 2177. Therefore the courts liave re¬ 

quired that it should appear that the wife has a fix^ permanent fund 
for her support, over which the husband has no controul; see Comp~ 
ton y. CoUieon, 2 Bro* C. 0. 377^ and 1 //• Bl* 934. GUohrhi v. Brown, 
VDL. II. f P 
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Ill Angicr V. A»giet\ 711718, the wife ^ her next friend 
ibrought a bill against tier husband, for d^cial execution of 


4 Term. Hep. 768. and Ellah v. Leigh^ B Term, Rep. 679. Where that 
was the case> as on the one hand they have held the wife answerable 
for her debts, they have also assisted her in the recovery or transfer 
of her property ; for where a wife was separated from her husband by 
articles, and he covenanted, both at the time of separation, and since 
certain copyhold lands descended to her, “ that s.he should enjoy to 
her own use, all real and personal estate that might in any manner 
come to her, and il)at lie would join in levying a fine, suffering a 
rcoatjery, or making a siu*rt*nder of such estates, and in limiting the 
same to such uses as she should appoint;” the court of C.P. held, 
on an issue from chancery, that the wife may surrendor the copyhold 
lands without the husband joining, and without a special custom for 
that purpose. Cmnpion v. Collison, above cited. The general doctrine, 
however, that a married woman can be sued as a Jeme sole^ except 
where her husband is exiled, or has abjured the realm, or become 
an alien enemy, hji«^ been doubted in some contemporary cases; see 
Hatchelt v. Raddelff, 2 lit. 1079, Lean v Sc/mlz, {6.1195,^ and lord 
Kenyon's opinion in EUah v. Leigh. ‘But should it ultimately be re¬ 
ceived as law, there seems to be no reason wliy it should not be 
extended to a married woman having alimony decreed to her by a 
definitive sentence of the ecclesiastical court; except it should be 
said, that the subsequent incontinency of the w’onian (being an in¬ 
fraction ot the caution required by^the canon upon a divorce), might 
be a reason for the court to retract the alinlony, or that the woman 
has not so effectual a remedy for the recovery of her alimony, as she 
has for that of her separate muiutenancc. But that alimony decreed 
to a wife during the continuance of a suitj is not a ground to sue her 
as^ a single woman, has been decided in the case of Ellah v. Leighy 

5 'Term. Rep. 679., for it is not a permanent fund over which the 
husband has no controul; but on the contrary, by ending the suit he 
may determine the alimony. 

It has, however, been since decided, that a feme covert cannot 
contract or be sued ns a Jhne solcy even though she be living apart 
Iroin her husband, and have a separate maintenance secured to her 
by deed. [Separation a meiistl el ihoro in the spiritual court, can only 
be obtained ^r.,)pter sa-vAiam aiil adultarium (II t'es. 5'-i2.}; and no 
autliority exists, that man and wife by agreement between them¬ 
selves can change their leinl capacities and characters; or that a 
woman can be sued as a /inne sole, while the relation of marriage 
subsists, and she and her husband arc living in this kingdom. 
Marshall v. Rutiony 8 T. li. 5 1.5. Sec Cox v. KiUkeny IB.SfP. 338. 
Nurse v. Craig, 2 Aetv. Rep. I-IS. Thus, a married woman was dis- 
^arged from arrest on common bail, wher,? plaintiff knew at the 
^le thut she was married, but was living apart from her husband on 
a separate maintenance. IVardell v. Goodly 7 East. Rep.5^2, So the 
husDuud 8 estate is liable for funeral charges of the wife, having a 
separate maintenance. Bertie v. Lord Chesierfeld, 9 Mod. 31.] Where 
the husband ’being an alien resides abroad, the wife may trade and 
contract. debts in this country as a Jeme sole,-and she is liable to be 



articles, whereby ^le had agreed with a frieiid of hlsrs to allow 
her 52^ a year s^arate maintenance. Grjat misbehaviour td 

sued for them as such. De Gadlon v. L*Aigie, I Bos^Sf PuU. 357. 
But the court of C. B. refused to discharge the defendant, she being 
a foreigner^ on the ground of coverture, though her husband was 
abroad, and she was not separated from him by deed and bad no, 
separate maintenance. Burfield v. Duchesse de Piennct 2 New*, 
Rep. 380. Where an EvgU'shnan, employed in the service of the 
British government in Holland, had upon the cessation of hfs em¬ 
ployment, in consequence of war breaking out between the two 
countries, sent his wife and family to England, though he conjiiftied 
still to reside abroad himself, having lands in that country, from thd 
cultivation of which he derived considerable profit; It was held tliat 
the wife not having represented herself as a Jhne sole, was not liable 
to be sued as such. Marsh v. Hutchinson, 2 Bos. Sf Pull. 226, 
[Ireland is not a foreign country for this purpose. *Farrar\. Granard, 
1 New. Rep. 80.} A. feme covert, sole trader in the city of London, is 
not liable to be sued as a feme sole in the cOjprts of Westminster. 
Beard v. Webb, in error, 2 Bos. PuU. 93. A husband cannot be 
sued alone for the debt of his wife contracted before marriage. Mi7- 
chinson v. Hewson, 7 Term Rep. 348. [And see Richardson v. Hall, 
1 Brod. Bing. Rep. (C. P.) 50.; but articles for separate maintenance 
between the husband and a third person, as trustee for the wife, will 
be enforced in equity (see Legard v. Johnso7i, 3 Ves. 352., and other 
cases. Bridgm, Dig. til. Baron tpid PemcXII.)'; but with great cau¬ 
tion, and not until the Court has seen whether there is any probability 
of a reconciliation, {Fletcher v. Fletcher, 2 Cox. 99. 3 Bro. C. C. 619. n.) 
and will be put an end to by reconciliation. Ibid. So at law, a 
covenant by a husband to pay so much to trustees, by way of 
separate maintenance in case o^ffuture separation, with consent of 
such trustees, &c. was helib good. Rodney v. Chambers, 2 East. 
Rep. 283.’, and sec St.John v. St..Tohn, 11 Fes.rjSG. and Durant v. 
Tilley, 7 Pri.Rep. 577. A suit for separation a mensd ei Ihoro pend¬ 
ing ill the spiritual court before snch recoaciliation, cannot be revived. 
St. John St.John, 11 Fes. 532. On the same principle, deeds of 
separation are not pleadable in the ecclo.'ia.stical court, as a bar to its 
further proceedings; for that court considers a private separation as 
an illegal contract, implying a renunciation of stipulated duties; a 
dereliction of those mutual offices which the parties are not at 
liberty to desert; an assumption of a false character in both parties, 
contrary to the real status persona:, and to the obligations which 
both of them have contracted within sight of God and man, to bye 
together till “ death them do part," and on which the solemnities 
both of civil society and religion have stamped a binding authority, 
from which the parties cannot release themselves by any private act 
of their own, or for causes which the law itself has not pronounce'd 
to be sufficient, and sufficiently proved. Such covenants of sepa¬ 
ration are therefore left to other courts to enforce, upon their 
views of the principles of the matrimonial contract; but they may be 
pleaded as a fact in a cause, in a way historical and explanatory of 
the conduct of the parties. Mortimer v. Mortimer, 2 Hagg. Rep. 






eacH other was proyed in the'cause. And it '^.s proved by bfimy 
■ that she had libelie^in the spiritual court fprfflimony; and when 
£ 809 3 thjcit cause was depending there, these articles were made ; and 
that he was desirous to be reconciled to her, and therefore stop¬ 
ped the allowance. It was objected that this would be decreeing 
a separation, which belongs to the spiritual court: alimony 
continues only till the parties are reconciled; and if the articled 
should be decreed, a future reconciliation could not set them 
aside. But the lord chancellor decreed an execution. He said 
it was no invasion upon, the spiritual court; and if not decreed 
here*,j.they can be of no force any where; for the spiritual court 
cannot decree a performance of them. If the husband make a 
separate provision for her, he is not at law chargeeble’with her 
debts. (6) And he ordered the master to settle an indemnify for 
him against hen debts; and decreed the arrears, and said, it 
was not a decrefe for alimony or separation; for when they 
come together again, the articles would be no longer binding. 
Prec, Cha. 496.(7) •’ 


319* It has been allowed in equity, that after a deed of separation 
executed, the wife is not to all intents and purposes a Jem'e sole; 
for she cannot be a witness against her husband, or be guilty of 
felony in his presence; nor can an action be maintained against her 
{Marshall v. Hutton) i neither can she exccufte any deed generally. 
St.John V. St.John, 11 Ves.52G. So children begotten after vo* 
i'untary separation, are presumed legitimate, unless non access be 
found by a jury; while children begotten after divorce, a mensa ct 
Hkoto, are presumed bastards till access is proved. See 1 voi. tit. 
ttaiMafli, 6. 

iO) Semb. aliter, since Marshall v. Button, 8 T. R. S45. But see 
Todd. V. Stokes, 1 Lord Rayni.W\. 1 Salk. 116. S. C. At least he 
iteems so chargeable at law, when he does not pay the maintenance. 
Nurse v. Craig, 2 Neva /2e^.i48. 

(7) Alimony pendente lite in general] The principle on which ali¬ 
mony is allotted is. that the husband has possessed himself of the wife's 
fortune, and that she has not sulHcient means, independent of him, to 
fuppbrt her in her-rank of life. Its allotment is discretionary with the 
'ecclesiastical court, and stands on the presumption that the wife has 
'npriteparate income. It has been reftised where she had a separate, in¬ 
dependent, and superior income. {Wilson y. Wilson, 2Hagg.Hep,^$. 
^Dipins V. Davis, td.2X)^.n. Pierce v. Pierce, id. 205. n.) So where 
the husband Was a pauper, or the wife had an income ind^endent of 
'hhWf^rOportionable to bis faculties. Furst v. Furst, 17S9, Cons. Land. 
'•Mss. Cas. 7. Alimony is not an original suit, but arises oUt of some 
ether suit, in which a marriage defacto only, and nttt dejure, is cort- 
'•fosSed." Wdtiel V. 'Hathaioay, Deleg. \G July, 1769, MBS- Cas. 7. 
vBemieWe of alfotment is absolute, subject to two exceptions; the one 
^wtipere‘gVeat improvements and alterations appear in the husband's 
ilhctihlas’/’this‘Other where there has been fraudulent coucealmCnt 
Jn tiisjanSW«nt-'t0 her of faculties^' Per Sir W. Wynne, in 



,2. A wife cannot sue for aUmouy, durini? die cohabitetipn* To be only 

4 Fin, 17^. \ , f . SSIJmU 

And although they be separated, yet if the husband maint^ns 
the wife, it bars her claini in respect thereof. Id, 


Roebuck V. Roebuck^ 9/5 Jan, 1786, HU, Consis. MSS. Cas,7. It i# 
only in Cotce pendente life, and ends on sentence of separbttoh pr re^ 
conciliation. Id, Prec.Ch,if96, Alimony in the first instance is usually 
allotted from the return of Hie citation ; but it is in the discretion of 
the court to give it from the date where the«return is delayed. 2 Pkill, 
Rep, 209^910., citing Outfit, tit. 206. cliaps. 6.8. Ciarke's Pppsist 
tits. 65, 36. It has been given from the return of the inhibitiolhonly 
where unnecegsary delay has occurred. 1 Phill. Rep, 210,211. 

Sums alloiaed as alimony pendente lite] When the income is spiall, 
the court always gives a larger proportion of alimony : a wife being 
to live in seclusion during suit, a mere subsistenep is allowed. Cooke 
v.Cookey 2 Phill, Rep,44, Thus in Brisco v. Brisco, 2001. per annurh 
of the husband's income of 20001, per annum was added to 2001* pef 
annum pin-money. In this case the husband’s iiWorae was subject to 
great depreciation; the suit had been extremely expensive, he had to 
maintain three children, and the wife had launched into great extra¬ 
vagance without necessity to justify it. The court intimated, that had 
the case rested on the three first facts, one fifth of the whole property, 
including the pin-money, might have been allowed; but that on the 
last it would hardly haye allotted alimony at all, if it did not thereby 
most consult the protedtion of tlfe husband. 2 Hagg, Rep. 199. S PhiU, 
R. 206. S.C. Alimony was fixed at one-third of the husband’s income, 
where a great part of the fortune was brought by the wife, and therp 
was but one child for him to support. Smith v. Smith, 2 Phill, Rep. 
152. It is not the practice, when the appeal is from a grievance, tp 
have alimony fresh assigned jn the court above; but when the appeal 
is from a definitive sentence, it is otherwise. MSS. Cas, 8. 

Permanent alimonjf^ It is a general rule tiiat permanent alimqny 
shall be larger than that which is allowed during suit; even whgre 
the bulk of the fortune originally belonged to the husband, the court 
allows a competent income to the wife. Where the converse was the 
case, and she had been induced by hopes of better treatment to give 
it up to her husband, the court gave b moiety. Smith v> SmUht 
2PhiU. Rep. 235, The larger her fortune was, the less reason there w 
why the wife should be deprived of any of her property to support a 
profligate husband. Cooke v, Cooke, td, >}4-, in which a like decree 
was made. So in a most offensive case of adultery by the husband, 
where the bulk of the fortune came by the wife, (Cooke v Cooke, 
2 Phill. Rep, 40. Taylor v, Taylor, cited id, 44.,) the court gave a 
moiety to accrue from the date of the sentence, and not from the 
return of the citation. A like decision in effect took place in Otmey 
V. Otmay, 2 PhM. Rep. 110. Less has been given where the ht^and 
acquired his subsistence by personal exertions, Feroianent aJimony 
is due from the date of the sentence of separation,.and of the appaau 
where they were on the same day; hut in a case of ^lay,to. pmy^the 
inhibition, the court would only decree it from the returo of the laltet* 
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AIjso if she elopes from her husband, the law will not compel 
the husband to allotv her alimony. Ji/L Par.^B. (8} 

8. A wife having separate allowance, and being separated, may 
tnake a gift of what she saves, as a ,/m<? sole, yin, ibid* [Or by 
will. TothiWs Rep, 97., cited 1 Eq. Ca, AHn'^ 

And in Dutton v. DiUlmi, T. 1 Geo. Lord Chancellor Cowper 
allowed the wife to keep the plate which she had bought, or had 
been given to her during the separation. Id. 

So if she sue for defamation, or other injury, and has costs, 
and the husband releases them, this shall not bar the wife; 
for these costs conie in Heu of what she hath spent out of her 
aliirtlsny, which is a sepafate maintenance, and not in the power 
of her husband. Chamberlain v. JFLttw«, I Salk. 115. 


XIII. Elopement, 

■ 1. JS. Ann Robv}so7i and Greinold. By Holt chief justice; 

Though the wife be ever so lewd, yet while she cohabits with her 
husband, he is bound to find her necessaries, and to pay for 
them; for he took her for better for worse: so if he runs away 
from her, or turns her away. But if she goes away from him; 
when such separation becomes notorious, whoever gives her 
credit, doth it at his peril: for the husbaiyl is not liable, unless 
he takes her again; for then it is*as if a woman had eloped at 
common law, she thereby lost her dower: but if she came again, 
and the husband received her, the right of dower is revived. 
1 Salk, 119. (n) 

2. M. 8 W, Todd and Stokes. The plaintiff was an apothe¬ 
cary, and served the defendant’s w?fe w'ith physic, who lived 
separate from her husband, and had a separate allowance of 20/. 
a year. And by Holt chief justice; If husband and wife sepa- 


-Loveden v. Loveden, 1 Phill. llep. 208. Gresse v. Gresse, cited id. 210. 
No alimony could be obtained in a suit for nullity by the father of a 
.male minor, on the 266Vo. 2. c.33. $11., where a marriage dejacto 
was confessed ; for no allegation of faculties could be given and ad- 
mKted on the part of the \ oman, her husband, the minor, not being 
a party to the suit; but it might be obtained in a suit for restitution 
of conjugal rights, which she might bring on her right as a wife, not- 
.withstanding a suit for nullity by the husband's father, &c. in liJs 
c^apity as such.. MSS. Cas. 8. Nor can alimony be allotted in case 
, of divorce for adultery on her part; for as that amounts to forfeiture 
.of dpwer after his death, it is a sufficient reason why she should not 
^llgrtake the husband’s estate while living. 3 Bla. Com, 91,95. 
f. (8) Itun^orth^ v. Uockmorct 1 )Sa/Lll9. 

; (»). See. the pases on this subject collected by Mr. Nolan in his note 

'io the case of Bolton v.-Prentice, Stra. 1214. 

• « ' . • r ♦ 
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Kate by consent, and she hath a separate alJovraiK;^^, it is unrea¬ 
sonable she shoutiLhave it still in her powetyo charms him; and 
it is to be presumed, that tradesmen that deal with her tinist her 
on her own credit, and not on the ci'edit ot' her husband; and .a 
personal notice is not necessary; it is sutheient that it be publicly 
and commonly known. 1 S(/lk. 116- X. Jlaj/m. 444. 

3. H. 10 Wilf. Lo7igV)ort/i^ and ilackmat'e. It was ruled by 
Holt chief justice, that If a husUmd turn away his wife, and 
afterwards she takes up necessaries upon credit of a tradesman ^ 
the husband sliall be liable to the trudesinaii to pay for Uicin. 
But if the wile elopes, tliough the tradesman iiath no notice of 
the elopement, if he gives credit to thA wife, ’the liusbont^^ not 
liable. If the wife tells her husband that she will buy such a thing, 
which is nedcssary, and the husband tells her that he will not 
allow it, and forbids the tradesman to give his wile credit for it, 
and afterwards the wife takes up that thing of -tlie same trades¬ 
man, upon credit given by liim ; the husbaiiif is not liable. It is 
sufheient for the husband to give gc'iieral no^ce, that people do 
not give credit to his wile. X* llaym. 444. 

E. 2 Ann. Ethaington and Parrot. By Holt chief justice: If 
a.husband turns away his wile, he gives her cretlit Avlierever she 
goes, and must pay for necessaries for her. But if she runs 
away from her husband, he shall not be boui>d to any contract 
she makes. On the.other side, w'hile they cohabit, the liusband 
shall answer all contracts of hers lor necessaries; for his assent 
shall be presumed to all necessary contracts, upon the account 
of cohabiting, unless the contrary ap})eur. But if the contraiy' 
appear, as by notice, there is then no n>oi« for such a pre¬ 
sumption. 1 Salk. 118. 

M. 18 Gt’o. 2. Holton and Prentice. In assumpsit for goods 
sold and delivered to the defendant’s wife, the case appeared to 
be, that the defendant and his wife had formerly lodged at the 
plaintiff's house, and the plaintiff furnished her with goods|; and 
the defendant finding the plaintiff had helpctl her to pawn her 
watch, and suspecting he confederated with her, left the lodgings, 
after paying the plaintiff’ his bill, aiiU forbidding him ever to 
trust her again. After this, the defendant and his wife cohabited 
together foi*^ a year: when, without any cause appearing, h^ left 
her, locked up her clothes, and upon her finding him out refused 
to ^mit her, and struck her, and declared he would not maintain 
her, or pay any body that did. In tliis distress slie borrowed 
clothes of her friends, and applied to the plaintiff, who furnished 
her with necessaries according to the defendant’s degree; which 
the defendant refusing to pay for, tliis action was brought: and 
upon trial the jury found for the plaintiff Upon motion for a 
new trial, the court held the verdict was right; for whilst they 
were at the plaintiflTs, there was a particular redson for th^'par- 
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ticiilar prohibition | yet the causeless tUniing her away destitute 
afterwards, gave hea the general credit again ^and if a husband 
shouM be allowed, dnder the notion of a particular prohibition^ 
to destroy her obtaining credit in one place, he may in the same 
manner prevent it with all people she is acquainted with. He 
appears to be a wrong doer, and therefore has no right to pro¬ 
hibit any body. Sir. 1214. 

Lmvingthe 4. Ti 4 Geo. 2. Child and Hardeman. Action for linen sold 

vri^uf *** defendant's wife. Upon non assumpsit, the delivery was 

consent. ( 9 ) proved. And the defendant proved that she had lived in a very 
lewd manner; one. Mr. Nott frequently coming to her at her 
husblhvd's house, and they were locked up together in a bed¬ 
chamber, and other indecencies passed between th^m. And it 
was also proved, that she several times went to the house of this 
Nott, a gentleman in Wiltshire, who lived within three miles of 
the defendant's house. It did not appear further than that he 
disliked her going and staying at Mr. Nott’s. But under these 
circumstances, the husband and wife continued to live together. 
Afterwards, she went away from him, and went to Marlborough, 
where she resided for some time; but after the leaving her hus- 
C 511 ] band’s house it did not appear that she ever saw Mr. Nott, or 
lived in a lewd manner. After some time she sent Lucas an at¬ 
torney to her husband, to desire that he would receive her a^in; 
the husband told liim, that if she came again, she should never 
sit at the upper end of his table, nor have the government of the 
children; but should live in a garret. Then Lucas proposed to 
him, to make her an allowance, and proposed about 80 or 100/. 
a year, he being i^orth about 5 or 600/. a year. But that was 
not complied with; and afterwards she came to London, and 
bought the linen to the amount of 53/.' By liaytnond chief jus¬ 
tice: If a woman elopes from her husband, though she does not 
go away with an adulterer, or in an adulterous manner, the 
tradesman trusts her at his peril, and the husband is not bound. 
And ibis hath been so adjudged in two or three cases. Indeed, if 
he refuse to receive her ag^jin, from that time it may be an answer 
to the elopement. In this case he doth not absolutely refuse to 
receive her again ; but that she should neither sit at his table, nor 
have any government of the children, but should be kept in a 
garret; and she deserved no better usage. And the plaiiitifl’was 
nonsuit. Sir. 875. 

JUmgwhb 5 . By the ISHdw, 1. {West, See. c.34.3 If & wife •willingh/leave 

•® h^ husband, and go c^ay, and eotitinue xdth her advouterer, she 


. ir * ' ^ ^ t ■ • 

When a woman js compelled by ilhusage to leave her husband’s 
aay person may receive and protect her. Berihon v. Cartwright,. 
2 £^N..^.-C. 480 . ,So if the wife represent herself to have been' 
ill-treated. Philip v. Sguire^ Peahens Rep. B2. ' 



paretagt^ XKt 

shall be barred for ever of acttdn to:demand her-dc^t^ that' she 
ought to have of hd<s husband’s lands, if she bit convict thereupon 
except tliat her Imsbaiid willingly, and without coercion of the 
church, reconcile her and sufier her to dwell with him; in which 
case, she shall be restored to her action. 

Willingly leave her husband, and go aieay, and emtinue^ Albeit 
the words of this branch be in the conjunctive, yet if the woman 
be taken away not willingly, but against her will, and afterwards . 
consent, and remain with the adulterer without being reconciled, 
she shall lose her dower; for the cause of the bar of her dower ; 
is not the manner of the going away, blit the ^remaining with the 
adulterer in avoutry witiiout reconciliafton, that is the batvdT the 
dower. 2 InsL 435. 

And continue 'with her advouterer'\ Albeit she doth not con¬ 
tinually remain in avoutry with the adulterer; yet if she be with 
him, ami commit adultery, it is a tarryinu .w'lthin the statute. 

^Inst. 435. 

And if she once remain with the adultefer in avoutry, and 
afterwords he keepeth her against her will; or if die advouterer 
turneth her away, yet she shall be said to continue with the ad¬ 
vouterer w’ithin tills statute. 2 Insf. 435. ’ •' ’ ; 

'To demand her dower (1)] In this case of elopement and re- [ 512 ] 
maining with the adulterer, the wife could not be barred of her 
dowel* by the common law, although a divorce were sued or had 
for the same adultery; but by a divorce a vinetdo, in the life¬ 
time of her husband^ she loseth her dower by the common law. 

I Inst. 33. 

M, 12 Geo. Morris and Martin. Action for meat and other 
things provided for the defendant’s wife. The defendant proved 
she went away from him* with an adulterer, liaymond chief 
justice held, that the husband should not be charged for neces¬ 
saries for her, though the plnintifF who provided for her had no 
notice; and he said, chief justice Holt always ruled it so.- 
Str. 647. 

2\ 12 Geo. Mainwaring and Samis. In an action against * 
the husband for a laced head-dress sold to the wife, it was 
proved, that the wife lived from her husband in adultery, and that 
she told the plaintiff she had a husband, but that shpiiiied mo- 
thing, for she would pay him herself. Raymond chief justice 
held the defendant not chargeable; and said, he should have ruled 

11) A jointure is not forfeited by adultery of wife, as dower is by' 
the above statute, and equity will decree against the husband a 
specific performance of marriage articles, though he alleges and 
proves, that his wife lives separate from him in amiltery. Sydney v. 

Sydney, QP. Wms. by Coxe, 268,275. Buchanan s. Buchanan, 1 B<M 
Sf Beatty, 203. SeagraVa v. Seagrave, IS Fef,443»'‘ Sw Xegttrd v.' 

Hodges, \Bro, C. C. ^2\. \ Ves.jun.ttVt. . - ‘ 




it sOf if there had been no actual notice, which only strengthened 
the case. Str, 706.. ^ 

A husband is notiiound to receive or support his wife after 
she has committed adultery, though he had before committed 
adultery himselij and turned her out of doors without any imput- 
atioii on her conduct. Govier y. Hancock^ 6 T. Rep. 603. 

But where it appeared that the wife having committed adul¬ 
tery, the husband had left her in his house with two children bear¬ 
ing his name, without making any provision for her in conse¬ 
quence of the separation, and she continued in a state of adultery 
after such separation; it‘was held that the husband should be 
liablbvfpr necessaries furnislicd to her by the plaintiff, unless it 
were shewn that he knew, or ought to have known, the circum¬ 
stances under which she was living. Nmion v. Fcizan, .1 Bos. 
^ PuU. 226. 

Prohibi. 6. //. 12 t/ac. • JlyatCs case. Thomas Hyatt prayed a prohi- 

tion. bition to the consistory court of T.ondon, for that he was sued 

there by his wife, to be separated from him fropter scri'itiam ; 
and sentence was there given against him, that his wife should 
live from him, and that he should allow Iier 5s. 6d. weekly, al¬ 
though the husband offered reconciliation, and desired cohabit¬ 
ation, and proffered caution to use her fitly. But it was denied 
by the court to grant a prohibition; because the court of the or¬ 
dinary is the proper court for allowance of alimony, and may take 
order for separation or divorce, if i^e be cruelly used. Cro.Jac, 
364. 

^aitpttiom of King Charles the First, See i^oHOapiS. 


[ SIS ] 


ly/T AST is the acorn, nut, or other fruit of the trees of the 
wood, which is usually fe<l upon by the swine or other cat¬ 
tle : perhaps from to champ or chew; from whence also 

may proceed the Saxoii'word mcestan, to fatten. Which is 
treated under tlm the title 


^aji the twc/!ty-ninth. See -^o{tbap0« 

See SDi00cntTC0* 
Metropolitan, See Bijsfjopjs, 


IITERETOFORE, in cases of necessity, the office of baptizing 
^ was frequently performerl by the midwife i and it is very 




probable that this gave occasion first to midwivesN being licensed 
by the bishop or ^is delegated officer. Wats, c. 31. 2 Brtrnet^s 

Hist. Ref. 17. {6) $ 

And by several constitutions, the minister was required fre¬ 
quently to instruct the people, in the form of words to be used in 
such cases of necessity. 

In order for the midwife’s obtaining a licence, she must be re¬ 
commended under the hands of matrons, who have experienced 
Iier skill; and also of the parish minister, certifying as to her 
life and conversation, and that she is a member of the church of 
England. • 

The oath to be administei’ed to a mklwifc Ly the bishojji^or his 
•chancellor, when she is licensed to exercise that office, is said to 
have been as followeth: — 

“ You shall swear, first, that you shall be diligent and faith- 
“ ful, and ready to help every woman labouring with child, as 
“ well the poor as the rich: and that in time of necessity, you 
shall not forsake the poor woman to go to the rich. 

“ Itenii You shall neither cause nor suffet any woman to name 
“ or put any other father to the child, but only him which is the 
very true father thereof indeed. 

hem. You shall not suffer any woman to pretend, feign, or 
“ surmise herself to be delivered of a child, who is not indeed; 
“ neither to claim any other woman’s child for her own. 

“ Item, You shall Jiot sifffer any woman’s child to be mur- 
“ dered, maimed, or otherwise hurt, as much as you may: and so 
“ often as you shall perceive any peril or jeopardy, eitlvcr in the 
woman, or in the child, in any such wise as you shall be in 
“ doubt what shall chance thereof; you shall thenceforth in due 
“ time send for other miihvives and expert women in that faculty, 
and use their advice and counsel in that behalf. 

Item, You shall not in any wise use or exercise any mannet: 

“ of w itchcraft, charm, or sorcery, invocation, or other prayers, 
than may stand with God’s laws and the king’s. 

“ 9tem, You shall not give any counsel, or minister any herb, 

“ medicine, or potion, or any other‘thing, to any woman being 
“ with child, whereby she should destroy or cast out that she 
“ goeth withal before her time. • 

“ Item, You shall not enforce any w’oman beiirg with child, 

“ by any pain, or by any ungodly ways or means, to give you 
“ any more for your pains of labour in bringing her to bed, than 
they w'ould otherwise do. 

“ Item, You shall not consent, agree, give or keep counsel, 

“ that any woman be delivered secretly of that which she goeth . 
“ with, but in the presence of two or three lights ready. 


«l<! 
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(o) See baptism, IV. 



« liem^ You shall be sedreC, atid not open! any rhatter apper** 
** taining to your office, in the presence of* any man; unless ne» 
“ cessity^ or great ui^ent cause, dd constrain you so to do. 

“ Iteiiiy If any child be dead born, you yourself shall see it 
buried in such secret placet as-neiUier hog or dog, nor any other 
<< beast may come unto it; and in such sort done, as it be not 
« found nor perceived, as ginicli as.you may: and tliat you shall 
** not suffer any such child’ to be cast into the Jaqiies or any other 
“ inconvenient place. 

If you shall know any midwife using or doing any 
“ thing contrary to any *pf the premises, or in any otherwise 
** thaiT*shall be seemly or convenient; you shall forthwith de- 
“ tect, open, or shew the same to me or my chancellor for the 
time bein?. 

f ' " “ 

! “ Jteni^ You shall use yourself in honest behaviour unto the 

** woman, being lawfully admitted to the room and office of a 
“ midwife, in all things accordingly. 

** Item^ That you'shall truly present to myself, or my chan- 
** cellor, all such women as you shall know from time to time to 
t 515 ] “ occupy and exercise the room of a midwife within my afore- 

“ said diocese and jurisdiction of-, without any licence 

** and admission. 

“ Ifem, You shall not make or assign any deputy or deputies, 
to exercise or occupy under you jn your absence the office or 
room of a midwife, but such as you shall perfectly know to be 
“ of right honest and discreet behaviour; .and also apt, able, 
“ and having sufficient knowledge and experience to exercise 
** the said room and office. 

; liem. You shall not be privy, or consent, that any priest 
“ or other party shall in your absence, or in your company, or 
of your knowledge or sufferance, baptize any child by any 
mass, Latin service, or prayers, than such as are appointed by 
** the laws of the church of England; neither shall you consent 
“ that any child liom b}' any woman who shall be delivered by 
1 * « you, shall be carried away without being baptized in the parish 

** by the ordinary minister where the said child is born, unless it 
be in case of necessity baptized privately, according to the book 
oficommon prayer: but you shall forthwith, upon understand- 
“<ing thereof^ either give knowledge to me the said bishop, or 
** roy chancellor for the time being, 

** All which articles and diarge you shall faithfully observe 
** and keep: so help you Gfod, and by tlie contents of this book.*’ 
£ook Oaths. 

' ' Tf there be a suit in the spiritual court, against a woman for 
exercising the trade of a midwife without licence of the ordinary,, 
against tiie caqons; a prohibition lieth: for this is not any- 
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spiritual function) of which they have cognizancck 2 Bolins Ahr, 

286 . 

^inr0 in the glebe land. See iattb* 


iS^onaetertes. 

^j'OTE, the principal parts of this title are extracted from that 
most accurate and valuable work, bishop Tanner's Notitia 
Monastica. • 

I. 07'ig'hi of monasteries, 
ir. IVie several orders of'monks, 

III, Canons, 

IV. Nuns, 

V. Friars, ^ 

VI. M'tlitary orders, 

VII. Of the several kinds of houses, 

VIII. Qfficers therein, 

IX. Dissolution, 

X. Observations, 

I. Origin of monasteries. 

The original of monks (from the word /xovotr, solus) seemeth to 
have been this: the persecutions, which attended the first ages 
of the Gospel, forced so^ie Christians to retire from the worid, 
and live in deserts and places most private and unfrequented, in 
hopes to find that peace and comfort among beasts, which were 
denied them amongst men. And this being the case of some 
very extraordinary persons, their example gave so mutdi repiit-' 
ation to retirement, that the practice was continued when the 
reason ceased which first began it. . And ailer the empire be¬ 
came'Christian, instonces of this kind were numerous; and those 
whose security had obliged them to.live separately and apart, 
became afterwards united into societies. * 

And in this kingdom, in particular, it is not unlikely, but that 
several Christians, to avoid the heat of persecution, which raged 
fiercely here in the time of Dioclesian, about the year SOS, might 
withdraw themselves into solitary places. The troublesome times 
which soon after followed by the Romans' hard usuage of the 
Britons, and the invasion of the Scots from Ireland, the Piets 
and Attacots from the north, and the Saxons and Franks from 
the east and soutlv might possibly farther incliiie . contemplative 
persons to flee into caves, forests, and such like solitudes, and 
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Clunieelcs. 


Gfandmoa- 

tines. 
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sians. 


spend their time there in reading the scriptures, and other du¬ 
ties of religion, though under no tie or vow but what tliey im¬ 
posed upon themsel^^s. 

II. The several lands of monies, 

1. The Benedictine monks were those who followed the rule 
of ;S/. Benedicti or Bcnnet ; who was born at Nursia, in the duke¬ 
dom of Spoletto in Italy, about the year 480. Frorii the colour 
of their outward habit, they were generally called black monks. 
This^rder is said to havt^been brought into England about the 
year ^96. Of this order were all tlie cathedral priories, except 
Carlisle; and most of the richest abbies in England. There 
were also nuns, as well as monks, of this order. 

2. A reformation of some things which seemed too remiss in 
St. Benedict’s rule?, was begun by Bernon, abbot of Gigni in 
Burgundy, and increased and perlected by Odo, abbot of Cluni^ 
about the year 912;. which gave cccasion to the rise of tlie C/m- 
niac order; which was the first and principal branch of the Be¬ 
nedictines. For they lived under the rule of 8t. Benedict, and 
wore a black habit; but observing a different discipline, were 
called by a different name. 

William, earl Warren, son-in-law to William the conqueror, 
first brought these monks into E(ngland, and built their first 
house at Lewes in Sussex, about the year 1077. 

All the monasteries of this order in England were governed by 
foreigners; and had more I'rench than English monks in them, 
but many of them were afterwards made denizens; and all of 
them at last discharged from all subjection to the foreign abbies. 

There were twenty-seven priories and ceils of this order in 
England. 

3. The order of Grnndmont was instituted at Grandmont in 
Limosiii, in France, about the year 107G, by Stephen, a gentle¬ 
man of Auvergne. The monks of it lived under the rule of St. 
Benedict, with some little variation. They were brought into 
England in the reign of king Henry the first, and seated at Ab- 
beroury, in Shropshire; besides which it doth not appear that 
thei:% were more than two other houses of this order in England, 
viz. Cressewell in Herefordshire, anil Grosmont, or Eskdale, in 
Yorkshire. • 

4. The CaHhmian monks were also a branch of the Benedic¬ 
tine, whose rule they followed, with the addition of a great many 
austerities. Their author was one Bruno, born at Cologne in 
Germany; who first instituted this order at Charlreux \Cartu- 
siet) in the diocese of Grenoble in France, about the year 1080. 

' Their houses, were called Chartreux houses, which by corrup¬ 
tion have degenerated into Charter houses. 



^omstecie0, ffit 

Their rule was the most strict of any of the religious orders; 
for they were nevor to eat flesh, and were obliged to feed on 
bread, water, and salt, one day in every Week. They wore a [ 518 ] 
hair shirt next their skins, and w’ere allowed to walk only about 
their own grounds once a week. 

They were brought into England about the year 1180, by king 
Henry the second; and had their first house at Witham in 
Somersetshire. 

'J'hcir habit was all white, except their outward plaited cloak, 
which was black, 

Tlierc were but nine houses of mon'ks of.this order in Eng¬ 
land. 

.5. Therc.was yet another branch of Ecnedictines called Cistei'-’ Cistertlan*.. 
tians, IVom Chln tium or Cisteaux^ in the bishoprick of Chalons 
in Burguntly, where Uris order was first instituted by Robert, 
abbot of Molesme, in the year 1098. They were also called 
Bentardhies, frt>m S(. Bernard, abbot of Clairvaux, about the 
year 1116, who was a great promoter of thisi' order. 

Eroin the colour of their habit, they* were called White 
monks. 

Their monasteries, which became very numerous in a short 
time, were generally founded in solitary and uncultivated places; 
and all dedicated to the Blessed Virgin. 

These monks came into England in the year 1128; had their 
first house in Wawrly in Surrey; and before the dissolution 
had eighty-five liouses. 

6. The order of Savigni, or Fratres Grisei, were founded by Savlgalatu^ 
Vital is de Mortain, w'ho began to gather disciples in the forest of ^ Fratrw 
Stfl^igni in France, about the year 1105. lie gave his disciples 

the rule of St. Benedict, with some peculiar constitutions: and 
they took a g7'ey habit, Irom whence they were called Fratres 
Grisei, Vitalis came into England in the year 1120; and preach¬ 
ing licre, and converting many, probably introduced his order, 
which was shortly after {viz. in the year 1148), united to the Cis- 
tertians. , ^ 

7. Tlic order of Tiron was instituted by St. Bernard, who was Tironeims. 
born in the territory of Abbeville, in the year 1046, who set up 

a sort of monks that took the name of Tironemes, from tlieii*first 
monastery, which was founded at Tiron, about the year 1109. 

They were reformed Benedictines. There seems tq ])ave. be^ 
no house in England of this order, and only one abbey in Wales, 
viz. St. Dogmael’s (where they were placed about the year 1126), 
with its dependent priory at Pille, and cell at Caldey, 

8. The orders of monks aboveraentioned, were all that we had [ 519 ] 
in England and Wales, except the Culdees, or Cultures Dei; Culdees. 
who were Scotch monks, and of the same rule with the Irish 

ones. We meet with these no where but at St. ]?etcr’s in York. 



fit 

And the institution of $co|ch monks there,, seemeth to bsre 
arisen from the connection which was anciently between the me* 
trt^htical see of and the kingdom of i^otland; for until 
about the year 1466, the archbishop of York had jurisdiction 
oyer all the bishops of Scotland, who had.their consecration from 
bun, and swore canonical obedience to him. 

in. Canons^ 

Secular. 1* Besides the monks, there were also canons (from xoeveats 
regula), which were of two sorts, regular and secular. The 
secular were so called because they conversed in seculot abroad 
in the world, performed spiritual offices to the laity, took upon 
them the care of souls (which the regulars could not do without 
dispensation), and differed in nothing almost from common priests, 
save that they were under the government of some local statutes. 
For though they were in some places confined to live under one 
roof, as the monks'^and regular canons did, yet they gentarally 
lived apart, and were maintained by distinct prebends, almost in 
the same manner with the canons and prebendaries of otlier cathe* 
dral and collegiate churches at this day. 

3. Regular canons were such as lived under some rule. They 
were a less strict sort of religious than the monks, but lived tck- 
gether under one roof; had a common donnitory and refectory, 
and were obliged to observe the statutes of their order. 

Augm- 3 . The chief rule for these canons is that of Sf, Austin^ who 
yiwt. made bishop of flippo in the year 395. But they were but 

little known till the tenth or eleventh century; were not brought 
into England till after the conquest, and seem not to have ob-> 
tained the name of Austin canons till some years ader. The 
general opinion is, that they came in after the beginning of the 
reign of king Henry the first, about the year 1105. 

rheir habit was a long black cassock, with a white rocliet 
over it, and over that a black cloak and hood; from whence they 
^ were called black canot^s Regular of St. Austin. 

C SSO ]) The monks were always shaved; but tliese canons wore 
beards, and caps on their heiids. 

There were about 17;> houses of these canons and canonesses 
in England and Wales. 

Order of 4. But besides the common and regular sort of these canons, 
8t.MicholM were also the tbllowing particular sorts: 

As first, such fis observed 8t. Austin’s rule, according to the 
regulations of S/. Nicholas of Arroasia,- as those of Harewolde 
iolBMfordshire, Nutley or Crendou in Buckinghamshire, Hert- 
Ifuid in Devonshire, Brunne in Lincolnshire, and Lilleshul in 
l^ropshire. 

Order of . g. Others there were of the rule of St. Austin, and order of 
duVieton 



ffliTfciiiiTrtllir iMI 

St, P'idtGrs I# «rt Kb^hdik 

and Woikes!^ ih llerefoitMiii^. ** ' - *'' ' ‘ 

«. Others of the order of St.*’A'dStiii,*n«d s!ie lnlEl!utfb|»'dfiS55;^ OfSt.M «7 * 
Afiawy of Mtrttunc^ or Meitmi fts it'"Dttckin^hkn^'N|ilf<dE.* Merton. 

" The Prommsfratemes vrere C^rtdns wfib lived tktaftdHig'tH, P'»moa~ 
the rule of St Austin, refomietf St Notbfei^,* Vfh«r ^t’dp tftfl* '*“*?'**«•• 
regulation about the year 1120, at Preammstratwn in Picardy, a ^ ^ 
place so called because it was said to have been foreshewn or ,* 
pramomtrated by the blessed virgin to be the* head seat and 
mother church of this order. These Canons were^ 'from their « - j*fc 
habit colled White Canons. They w§re brought into*!&)g1aiild 
soon after the year 1140, and settled first at Newhdise in 
Lmcolndtii^., They had in England a conservator of their pri- 
vtiegets, but were nevertheless often visited by their superiors at 
Premonstre, and continued under their jurisdiction till the year 
1512, when they were exempted from it by the bull of pope 
Jnlius the second, confirmed by king Hemy the eighth; and 
the superiority of all the houses of this ord^>r in England ond 
Wales was given to the abbot of Welbeck in Nottinghamshire. 

There-were about 35 houses of this order. 

8. The Senij)ringham or Gilbet'fine canons were instituted by Gilbcrtinet. 
St, Gilbert at fcjempringham in Lincolnshire, in the year 1148. 

He composed his rule out of those of St. Austin and St. Bene¬ 
dict (the women following th^ Cistertian regulation of St. Bene¬ 
dict’s rule, and the mfen the rule of St. Austin), with some special 
statutes of their own.. The men and women lived in the same 
liouses, but in such diflerent apartments, that they had n<t cont- 
muuication with each other; and increased so fast, that St. 

Giloert himself founded 1^ monasteries ol‘ this order, viz. four 
for men alone, and nine for men and women together, which C 521 j 
had in them 700 brethren and 1500 sisters. At the dissolution 
there were about 25 houses of this order in England and Wales. 

Canons regular of the Hob/Scptilclire were instituted in the Orderofthe 
beginning of the 12tli centu^, in imitation of the regulars insti- 
tuted in the church of the Ifoly Sepiilehre of our Saviour at Je- 
rusalem. The first house they had in England was at Warwick, 
which was begun for them by Henry do Newburgh earl of War¬ 
wick, who died in die year 1123, and perfected by his son 
Roger. They are sometimes called Canons of the Holy CrosSf 
and wore the same habit with the other Austin canons, distin¬ 
guished only by a double red cross, upon the breast of thfeir 
clbfdc or upper garment The endeavours of these religious for 
regaining me Holy Land coming to nothing after the loss of Jerii- 
s£^iti in the year 1188, diis ortler fell into decay, their revenues 
and privileges were mostly given to the Maturine ftiars', and 
only two houses of them continued to die dissolution. 
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Kwti called by the latitis nmna i ad also the ihascaHne ; 

whith they used to signify a monk; are of Hebitew «traCtid»;-’' 
fitom nin, or nmiy a son. 

' 1. There wre, besides the Benedictine and Gilbertine nuns* 
before mentioned, Cluninc, Cistercian, Carthusian, Austin, and ^ 
Prsemonstratensian nuns, who followed the same rules with tlidr ’ 
respective monks, omitting only what was not proper for their' 
sex, and wore habits of tlie same colour, having tlieir heads al¬ 
ways covered with*a veil'.^ 

2. ' And to these wc must add three other orders of religious 

women, formerly in England : viz. , iw 

First, nuns of the order of FontewauU, which was instituted 
about the latter end of the eleventh century, by one Robert 
sumamed de ArUrissel at Fontevrault, iu Poictiers, whei’e he 
built an abbey for his followers presently after the year 1100. 
Though this order,(which was a reform of the Benedictine) was 
chilly for women, yet beyond sea they had also religious men 
living amongst them in different apartments, who were under 
the government of the abbess; for the founder grounded bis 
model upon our blessed Saviour’s recommending the Virgin 
Mary and St. John the evangelist to each other. And as St. 
John w'as thereby to look upon thp blessed virgin as his mother, 
the founder directed that the men should acknowledge the abbess 
or prioress of the convent as their superior, and submit to her 
authority both in spirituals and temporals. And the abbess of 
Fontevrault was made the general superioress and head of the: 
order.——The«e nuns were brought into England by Robert 
Bossu, earl of Leicester, before the year 1161, and placed at 
Nun Eaton in Warwickshire; but there were only two houses^ 
more of this order in England, and there is no express account 
of any monk of any of them, but only of a prior ot Nan Eaton. 

3. Tlie nuns of St. Clare were founded by her whose name 
they bear, at Assise in Itfily, about the year 1212. These nims 
observing St. Francis’s rule, and wearing the saine coloured 
habit with the Franciscan friars, were often called Mintn'essest 
and their house without Aldgate, tlic Minories. They were iike- 
w;ise called the Poor Clares^ probably from their scanty endow** 
ments. They were brought into England by Blanche queen of 
Navarre, who was wife to Edmund l^rl of Lancaster, Leicester, 
and Derby^ alxmt the year 1293, and seated without Aldgate as 
aforesaid. Besides which, there were but three houses more of 
this order in'England, viz. Waterbeache and Denny in Cam- 
bridge^ir^ and Brusyard in Suffolk. 

4f. The BrU>,ittineSt. or nuns of our Iroly Saviour, were insti¬ 
tuted by St^Bridget, princess or duch^ of Nericia in Sweden, 



about the middle of the 14th century, under the rule of St. 

Austin, with some additions of her own. This order, though 
chiefly for women, had likewise men in every convent (who 
lived in diflerent apartments, and were not permitted coipe 
near the women but in cases of great necessity), and di^ered 4 
from all other institutions in requiring a particular numlper of 
men and women in every houses to wit, 60 nuns, 13 priests, i 
deacons, and 8 lay brethren. Tlicre seems to have h^en only^ 
one house of this order in England, namely at SJon in Middle¬ 
sex, founded by king Henry the iiith, about the year 1414. 

V. Friars. • * , 

The before, mentioned were all the sorts of monks, canons, 
and nuns, which we had in England and Wales: the friars 
{fratres, brethren) were these following: 

1 . The Dominicans ; whose founder was SUtDomimCy a l^xin- Domini, 
iard, who was born about the year 1070. Tliey were called 
Fraaching Friarsy from their office to preach* and convert he-t ^ J 
reties; Black Friarsy from their garments; and in France, Jh- 
cobinesy from having their flrst house in St. James’s street at 

Paris. Their rule was chiefly that of St. Austin. They came 
into England in the year 1221 , had their first house at Oxford, 
and at the dissolution hod about 43 houses in Englsmd. There 
were nuns also of this order, but not in England. 

2. The Franciscans received their rule from St. Francisy an FVancfiH’ ^ 
Italian, in the year H82. They were also called Gre^ or Minor 

FriarSy the one from their grey clothing, the other imme they 
assumed out of pretended humility. They girded themselves 
with cords, and went barefooted. The general opinion is, that 
they came into England in the year 1224, and had their first 
house at Canterbury, and their second at London. — A relax¬ 
ation having by degrees crept into this order, it was thought fit 
to reform and reduce it to its first rule and institution. Those 
that continued under the relaxation were called Conventuals ; and < *'< 

such as accepted the reformation of their order were called ", 

servants or JUecollecls. This reformation was begun by (S'/. Ber¬ 
nard or Beinarditiy about the year 1400. — King Edward the 
4th is commcmly said to h^ve brought them into En^aiid; But 
there is no certain account of their being here, till king Henry 
the 7 th built two or three houses for them. At the dissoluti<mr 
the conventual Franciscans had about 55 houses, tvhich were 
under seven custodies or wardenships; viz, those of XiOndon» 

York, Cambridge, Bristol, Oxford, Newcastle, and Worcester 

3 . As to the Capnehinsy and other distinctions of the Fraiidlk Cspucliins. 

cans beyond the sens; they chiefly arose since tbe English reflaiBN 
ation, and never had any place here. . .t, 

.4. The Trinitariansy Maturinesy or friars of the oi!derv.Qf.ihe 
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Trinity^ for the redemption of captives^ were jnstitated by 
St.John de Matlia, and Felix de Valoi^ in France, about the 
year 1197. The ruJe was that of St. Austin, with some pecnliat 
institutions. Their revenues were to be divided into three parts, 
one for their own support and maintenance, another to relieve the 
poor, and a third to redeem such Christians as should be taken 
captives by the infidels. They were called Trinitarians^ because 
all their churches were to be dedicated to the Holy Trinity; and 
Maturines, from having their first house in Paris, near St. Malhu- 
rine's chapel. They were brought into England in the year 1224; 
where the lands, revenues, and privileges of the Canons of the 
Holy Sepulchre were given to them upon the decay of tluit order; 
and bad their first house at Mottenden in Kent.; There were 
about ten or twelve houses of these friars in England and Wales. 

5. The Carmelite or lYJiite Friars^ (the former of which names 
they had from the place of their first residence, and the latte$: 
from the colour of tlieir habit,) came next into this kingdom. 
They were also called brethren or friars of the Blessed P'irgiih 
They pretended to great antiquity; but the first certain account 
we have of them is at mount Carmel in Palestine, about the year 
1238. Their rule (which was chiefly dial of St. Basil) is said to 
have been given them by Albert, patriarch of Jerusalem, about 
the year 1205. They were brought into England in the year 
1240, by the lords John Vesoy and^Ilichard Grey, and hud their 
first houses at Alnwick in Northumberland, and Ailesford in 
Kent. Of this order there were about forty houses in England 
and Wales. 

6. The order of Crossed or Crouched Friars^ was instituted, 
or at least reformed, by one Gerard, .prior of St. Mary of Mo- 
rello, at Bologna; and confirmed in the year 1169, by pope 
Alexander the third, who brought them under St. Austin’s rule, 
and made some other constitutions for their government. At 
first they carried a cross fixed to a staff in their hands, and after¬ 
wards had one made of red cloth sewed upon their backs or 
breasts. They came into England in the year 1224, and liad 
their first house at Colchester. There were not here above six 
or seven houses of these friars. 

'f. 'riie origin of the Austin Friars, or friars F^remites, of the 
order of St. Austin (from sQUf^oi, a desert place) is very uncertain, 
IThey were brought into England about the year 1250. They 
had about thirty-two houses in England and Wales at the sup¬ 
pression, 

. 8. *rhe friars pf the Sac first appeared in England in the year 
1257. The right style of them yfw» friars of the jpemnee if^stts 
Christ. But they were commonly called Friars of the Sact fitom 
their habit being either shaped like a sack, pr ;made of that 
coarse cloth sackcloth... They seem to have had their first 



houiseinear Aldersgati^ London; But their otder Vas very short*- 
iived'here, being piit dow'n by tlie council at Lyons in the-ycatr 
1507 * » 

9. ^rha Bethlemite friars canre in also in the year lSf57. They 
hod their rule and habit much like that of the Dominicans, but 
w^e'distinguished from tliem by a red star of five rays, with a 
bine circle in the middle of it> worn on their breasts in memoiy 
of the star which appeared to the wise men, and conducted them 
to Beihleke/n, They were placed in Tnimpingtop-street at Cam¬ 
bridge, the first year tliey came over. And that seems to have 
been the only house of these friars in I^ngland. 

10. The order of St. Anfhoiiij of Fietma was instituted in the 
year 1095, fqr the help and relief of such persons as were afiiicted 
with that i^ainful inflammation called St. Anthony’s lire, from that 
saint being thought to ease people under it, and deliver them from 
i,t. The friars or brethren of this ortler followed St. Austin^s rule; 
came hither early iu the reign of king Henry, the third, and had 
one house at London, and another at Hereford, 

11. The last order of friars which was brought into this king¬ 
dom, was that BonkommeSy or good mc7i; who were brought 
hither by E<1mund earl of Cornwall, in tJie year 1283, and placed 
at Asherug in Bucks. Besides which, there was but one house 
more of this order iu England, to wit, Edingdon in Wiltshire. 
These friars followed the rijle of St. Austin, ami wore a blue 
habit. 


VI. Military Orders. 

Of the military orders .of the religious, there were these fol¬ 
lowing : — 

1. Knights Hospitnlej's^ who took their name from an hospital 
built at Jerusalem for the use of pilgrims coming to the Holy Landj 
and dedicated to St. John Baptist. For the first business of these 
knights was, to provide for such pilgrims at that hospital, and tp 
protect them from injuries and insults ifpoii the road. They were 
instituted about the year 1092. They followed chiefly St. Austin’s 
rule ; and wore a black habit, with a white cross upon it. 
soon after came into England, and had a house built for them 
in London in the year 1100. And from a poor and mean begin¬ 
ning, they obtained so great wealth and honours and exemption^ 
that their superior here in England was the first lay baron, and 
had a seat amongst tlie lords in parliament; and some of their 
privileges w’ere extended even to their tenants. They Were at 
first called Knights of St. John of Jerusalem; but settling chiefiy 
at lihpdes, after they were driven out of the holy land, were after¬ 
wards called'Knights of Hbmles; and after the loss of Rhod^ 
in the year 1522, and their having the island of Malta* given th^ 
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tiy tiv? eipperor Charles the fiflh, they were called Knights df 
Ma\ta. ' f 

,, TJbere were also "listers of’ this order; but we had only otre 
iio'use of them in England; viz. Buckland in Somersetshire. 

2. The iCni^iUs Templars were instituted in the year 1118; 
and were so called from having their first residence in sonie 
rooms adjoining to the Temple at Jerusalem. Their business 
also was, to guard the roads for the security of pilgrims in the 
Holy Land; and their rule, that of canons regular of St. Austin. 
Tlieir habit was white, .with a red cross on the left shoulder. 
Their coming to England was probably pretty early in the reign 
of king Stephen: and their first seat was in Holborn. They in¬ 
creased very fast, and in a little time obtained very large posses¬ 
sions. But in less than 200 years, their wealth and power was 
thought too great; they were accused of horrid crimes, and there¬ 
upon every where imprisoned; their estates were seized; and their 
order was suppressed by pope Clement the fifth, in a general 

. council at Vienna, in the year 1312. {p) 

3. Tlie order of St. Lazarus of Jerusalem (of which we had a 
few houses) seems to have been founded for the relief and support 
of lepers and impotent persons of the military orders. 




VII. Of the several kinds of houses. 

Tlie before recited are all the religious orders which we had in 
England and Wales. The houses belonging to the said orders 
were as follow: — 

1. Cathedral is a name yet well known: in the conventual 
'Cathedrals, the bishop was in the place of an abbot, and bad the 
pjtincipal stall on the right hand of the entrance into the choir, 
i^s he hath still at Ely, and till lately liad at Durham and 
Carlisle. 

2. Collegiate churches and colleges consisted of a number of 
secular canons, living together under the government of a dean, 
warden, provost, or master; and liaving for the more solemn per- 
fbirmance of divine service, chaplains, singing-men, and choristers 
beiauging to them. 

3. An ahbep was a society of religious people, haying an abbot 

or abbess to preside over them. And some of these were so con- 
siderablof ^at the abbots of them were called t(y)a|rliament, and 
had seats and votes in the house of lords. Mr. Fuller saith, that 
ill 3. sixty-ibur abbots, and thirty-six priors were 

ealM to fkirliMtient. But this number being too greats king 
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£)dwar(l J^e first reduced it to twenty^five ^botsyind two 
to whom were afteryrards added two abbots. So that there wets 
twenty-nine in all, and no more, that statediiy and constantly en¬ 
joyed this privilege; viz, the abbot of Tewkesbury, the pri6r qf 
Coventry, the abbots of Waltham, Cirencester, St. John’s at . ...tji; 
Colchester, Croii^nd, Shrewsbury, Selby, Bardney, St joennet’s 
of Huj[*ne, Thorney, Hide, Winchelcomb, Battel, Headidg, St 
Mary's in York, Ramsey, Peterburgh, St. Peter's in Gloucester, 
Glastonbury, St. Edmund’s Bury, St Austin’s^ in Canterbury, 

St. Alban’s, Westminster, Abingdon, Evesham, Malmsbnity, 
and Tavistock; and the prior of St. John’s, of Jerusalem, w$o 
was styled the first baron of England,* but it was with respect to 
the lay barops only, for he was the last of the spiritual ones, 

4. A pt'ior^ was a society of religious, where the chief person Prioriw. 
W'as termed a prior or prioress; and of these were two sorts: — 

(1) Where the prior was chief governor, as fully as any abbot 
in his abbey, and was chosen by the convent: such were tne 
cathedral priors, and most of the Austin order. 

(2) Where the priory was a cell, subordinate to some great , 5- 
abbey; and the prior was placed and displaced at the will of the . 
abbot. But there was a considerable difference between some of 

these cells; for some were altogether subject to their respective 
abbeys, who sent them what officers and monks they pleased, and 
took their revenues into the common stock of the abbeys. But 
others consisted of a'stated number of monks who had a prior sent 
them from the abbey, and paid a pension yearly as an acknow¬ 
ledgment of their subjection; but acted in other matters as an iii- 
depeiident body, and had the rest of the revenues for their own 
use. These priories or cells were always of the same order with ‘ ■ 
the abbeys on whom they depended, though sometimes of a dif¬ 
ferent sex; it being usual after the conquest, for the great abbeys 
to build nunneries in some of their manors, which should be pfi- [ S2B j 
cries to them, and subject to their visitation. 

There were also priories aliens which were cells to foreign . * 
monasteries. For when manors or tithes were given to ibreign •* 
monasteries, the monks, cither to increase their own rule, or per¬ 
haps rather to have faithful stewards of their revenues, built con- ' 
veuient houses for the reception of a small convent, and theft Sent 
over such a number as they thought proper, constituting priors 

(2) Lord Coke says, there were twenty-seven abbots and two 
priors who were lords of parliament: in the parliament of 20 Hie* 2. 
there were but twenty-five; but in 4 Edvo, 3., in the summons to die 
parliament, at Winton, more were named. In the 
glicanum, twenty-eight abbots and two priors are named. Selden 
says, that at the dissolution of monasteries there were twenty>six 
mitred abbots and two priors who sat in the hbuse bf lords.. Tit, 
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avectbem;; And there \ras-.the -same difFerence in these celb; as 
mjthe fetlneF, for some of them were conventual, and had priors 
of their own ehoo,sing^;and these were entire societies within them^ 
selves, and received the revenues belonging to their sev^al 
iionses for d>eir own use and benefit, paying only the ancient 
apport (a/fpor/tmt perhaps from por^Of,to carry), or wiiat was at 
first the surplusage, to the foreign house. But others depended 
wholly upon the ibreign Iiouses; their priors were set ovmr them 
by the foreign houses; their monks also were often foreigners; 
and both of them re^oveable at pleasure; and they returned all 
their revenues to the foitign liead houses. For which reason 
their estnt^s were generally seized during tlie wars between £ug« 
land and France, and restored to them again upon a return of 
peace. 

These alien priories were most of them made by such as’ had 
foreign abbeys, founded by themselves or by some of their family, 
^cepto- 5 . Preceptories were manors or estates of the knights templars, 
"®®‘ where, erecting churches for the service of God, and convenient 
bouses, they placed some of their fraternity, iiiicier the govern¬ 
ment of one of those more eminent templars, who had been by 
the grand master created prceceptores templi, to take care of the 
lands and rents in that place and neighbourhood, and so w'ere only 
cells to the principal house at London. 

Comman* 6. Commandries were the same amongst tlie knights liospitalers, 
-vdries. as preceptories were amongst the templars, viz. societies of those 
knights placed upon some of their estates in the country, under 
the government of a commaiiden'; wlio were allowed proper main¬ 
tenance out of the revenues under their care, and accounted for 
tlie remainder to the grant! prior at London. 

Hospitals. 7. Hospitals were such houses for relief of the poor and impo¬ 
tent people, as were incorporated by royal patents, and made 
. capable of gifts and grants in succession. But besides the poor 
[ 629 3 and impotent, there generally were in these hospitals two or three 
religious; one to be master or prior, and one or two to be chap- 
*. Iain's and confessors; and ^hese observed the rule of St. Austin, 
and probably subjected ihe poor and impotent to some religious 
i^estraiots, as well as to the local statutes. Hospitals were origin- 
. ally .designed for the rel'‘;f and entertainment of travellers upon 
the road, and particularly of pilgrims, and therefore were gene¬ 
rally built by the way-side; but of later years they have been 
always founded for fixed inhabitants. 

Friaries. 8. Friaries were houses erected for t!ie habitation of friars; 

they were very seldom endowed, yet many of them were liewge 
and i^tately buildings, and had noble churclies, in which many 
great persons chose to be buried. Friars were by their profoa- 
sion mendicants, jind to liave no property; but most of tlwir 
Jiouses.had some shops and gardens belonging to them. , 



> Hermitages (&om cfijjEto;, a desert or sdiitgi^ plaii^) were Henait. . 
religious cdils erected in private and solitary places> for single “***• 
persons or communities, many times endowed, and sometimes 
annexed to larger religious houses. 

10. Chauniries {carUariat) were endowments of lands or oth^ Cha«nteri«. 
revenues, for the maintenance of one ot more- priests to celebrato 
daily mass for the souls of the founder and his relations, and oi 
their other benefactors; sometimes at a particular altar, and often¬ 
times in little chapels added to cathedral and parochial churches 
for that purpose. 

. 11. JPree chapeh were places of religibiis worship, exempt from Free dja- 
fdl jurisdiction of the ordinary, save 6nly, that the incumbents P®^®* 
were generally instituted by the bishop, and inducted'by the 
archdeacon of the place. Most of these chapels were built upon 
the manors and ancient demesnes of the crown, whilst ire the 
king’s hands, for the use of himself and retinue’ when he came to 
I'esUe there. And when the crown parted^ with those estates, ' 

the chapels went along with them, and retained their first free¬ 
dom ; but some lords having had free chapels in manors that do 
not appear to have been ancient demesne of Uie crown, such are 
thought to have been built and privileged by grants from the 
crown. 

VIII. Officers therein, 

Officers in these houses respectively, which we read of, were 
these. 

1 . In every abbey the chief officer was the ahhot or abbess, who C 530 ] 

presided in great pomp, yras generally called lord abbot or lady A*’*’®** 
abliess, and had a kitchen, and other offices distinct from the com- " • 

mon ones of the society. 

2. In every priory, the chief officer was the prior or prioress^ Prior, 

who hail the same power in priories as abbots and abbesses had ' 

in abbeys, but lived in a less splendid and expensive manner, 

though in some of the greater houses they were called lord prior *’ 
and lady prioress. 

3. Next under the abbot in every abbnj was the prior, who in Sub-abbot 
the abbot’s absence had the chief care of the house, and undef 

him was the sub-prior, and in great abbeys the third, fourth, and ** 
even fifth prior, who had their resjiective shares in the govern¬ 
ment of the house, and were removable at the will of the abbots 
as all the other obedientiarii or officers were. 

Also in every prioiy^ next under the prior was the sub-prior, 
who assisted the prior whilst present, and acted in his stead when 
absent. 

4>* Magistci' operis, master of the fabric; who probably looked Magistor 
after the buildings, and took care to keep them in good repair. 
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‘&i Eleenta^anuSf the ^Imodery who had the oversight of the 
altns the house (whidi were every day distributed at the gate 
tx> the poor), who divided the alms upon the founder’s day, imd 
at other obits and anniversaries, and in some places provided for 
the maintenance and education of the choristers. 

6. Pitantiarui&f who had the care of ih^pietancies; which were 
allowancies {pittances) upon particular occasions over ajid above 
the common provisions. 

7. Sacristaf the sexton, who took care of the vessels, books, 
and vestments belonging to the church; looked after and ac¬ 
counted for the ob]ations''at the great altar, and other altars and 
imageswn the church, and such legacies as were given either to 
the fabric or utensils. He likewise provided bread^ and wine for 
the sacrament: and took care of burying the dead. 

8. CamerariuSi the chamberlain, who had the chief care of die 
dormitory, and provided beds and bedding for the monks, razors 
and towels for shaving tliem, and part (if not all) their clothing. 

9. CelleraritiSf the cellarer, who was to procure provisions for 
the monks and all strangers resorting to the convent; viz. all 
sorts of flesh, fish, fowl, wine, bread, corn, malt, meal, salt, and 
the like; as likewise wood for firing, and all utensils for the 
kitchen. 

10. Thesaurarius, the bursar, who received all the common 
rents and revenues of the monastery, and paid all the common 
expences. 

11. Precentor, the chaunter, who had the chief care of the choir 
service, and not only presided over the singing-men, organist, and 
choristers, but provided books for them, paid them their sala¬ 
ries, and repaired the organs. He had also the custody of the 
seal, and kept the liber diurnalis or chapter book, and provided 
parchment and ink for the writers, and colours for the limners 
of books for the library. 

12. Hostilarim, or hospitilarius, whose business it was to see 
strangers well entertained; and to provide firing, napkins, towels, 
and such like necessaries for them. 

13. Infii'marim, who had the care of the infirmary, and of the 
sick monks who were carried thither, and was to provide them 
physic and all necessailos, and when they died was to wash and 
prepare their bodies for burial. 

14. Btfectionarius, who looked after the hall, providing table 
cloths, napkins, towels, dishes, plates, spoons, and other necessa¬ 
ries for it, and servants, also to wait and tend there. He had like- 
wisj^the keeping of the cups, salts, ewers, and all the silver uten¬ 
sils whatsoever, belonging to the house, except the church plate. 

15. Q^uinarius, the cook, who presided in tlie kitchen fbr 
the dressing of.yictuals. 

16. Gardinarius, the gardener. 



17. Portarius, who seemeth to have taken caroof the carriages, IPowwitti. 
and such like; for, that he was not the janitor or porter, seemeth 
probable, for that divm have been profnoted to be abbots 

from that office. 

18. In every great abbey there was a large room called the Writew. 
scriptorium, where several writers made it their business to trans¬ 
cribe the missals, liegers, and other books for the use of the 
house, and more especially to transcribe books for the use of the 
library. And so zealous were the monks in general to replenish 

their libraries, that they often procured lands to be given, and 
churches to be appropriated for that yiwk. * 

19. In all the great abbeys, there were also persons ap}K>inted Aonalitii. 
to take notice qf the principal occurrences of the kingdom, and 

at the end of every year to digest them into annals. In these 
records they particularly preserved the memories of their found¬ 
ers and benefactors; the years and days 'of their births and 
deaths, their marriages, children, and successors; so that re¬ 
course was sometimes had to them, for proving persons’ ages [ SSH ^ 
and genealogies; though it is to be feared, that some of those 
pedigrees were drawn up from tradition only; and that in most 
of their accounts they were favourable to their friends, and severe 
upon their enemies. 

The canons also and constitutions of the clergy in their 
national and provincial syyods, and even acts of parliament, 
were sent to the abbeys to be reconled. 

IX. Dissolution, 

1. The templars (as was before observed) for the many and Templan 
great abuses charged upon them, were suppressed so early as the 

year 1312. 

And in the year 1323 their lands, churches, advowsons, and 
liberties here in England, were given by the act of parliament of 
the 17 Pdw. 2. st. 3. to the prior and brethren of the hospital of 
St John of Jerusalem. , 

2. About the year 1390, Williain of Wickham, bishop of Oth^du. 
Winchester, by the leave of the then pope and king, bought the «d»ikta# 
alien priories of Hornchurch and Writtle in Essex, and sjgttled 

them bn his new college at Oxford. And after the suppression 
of alien priories, Takeley in Essex, and Hamele in Harapshira, 
were settled upon this college. And Andover was settled upon 
his college at Winchester. 

About the year 1437, archbishop Chicheley founded All Souls' 
college in Oxford, and got the revenues of several ancient 
priories to be settled thereon. 

About the year 1441, king Henry the sixth founded the * 
college at Eton, and King’s college in Cambrid^; and en¬ 
dowed them chiefly with alien priories. - 
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th€ year 1459) William Wainfieet) bishop of Will* 
Chester, .fi>unded Magdalen college in Oi^rd, ami the 
priory of Sale or Att^sele in.Sussex, and the priory of Selebuime 
in Hampshire^ settled on it. The hospitals also of Aynho and 
3rakeley in .Northamptonsliire /were united to this college kr 
the year 1484., 

In the year 1497, John Alcock, bishop of Ely, with the kii^a 
consent, suppressed St. llhadegund’s nunnery in Cambridgeshire, 
and with the revenues thereof founded Jesus college there. 

In the year 1505, Margaret, countess of liichmond and 
Derby, founded Christ’s do!lege in Cambridge, and obtained the 
E 533 3 pt^’s licence to suppress* the abbey of Creyke in Norfolk, and 
to settle the revenues of it upon that college. , 

'About the year 1508, the same countess began to convert an 
ancient hospital or priory, dedicated to St. John the Evangelist, 
at Cambridge, into .St. John’s college, and her executors carried 
on the design. Bishop Fisher was one of them, and at his de¬ 
sire the nunneries of Heyhum in Kent, and Broomhnlle in Berk¬ 
shire, and an hospihd of regulars at Osprike were sujipressed^ 
and the revenues of them settled upon this college. 

In the year 1515, Brazen Nose college in Oxford was founded, 
and William Smith, bishop of Lincoln, bought the priory of 
Cold Norton in Oxfordshire, of the abbot and convent of West¬ 
minster, and gave the lands belonging to it to this new 
foundation. 

Not long after cardinal Wolsey, by licence of the king and 
of the pope, obtained a dissolution of above 30 religious houses 
(most of them very small) for the founding and endowing his 
colleges at Oxford and Ipswich. 

About the same time, a bull was granted by the same pope to 
cardinal Wolsey, to suppress rnojiasteries, where there were not 
above six monks, to the value of 8000 ducats a year, for endow¬ 
ing Windsor, and King’s college in Cambridge; and two other 
bulls, were granted to the cardinals Wolsey and Campeius, 
where there were less ihai\ twelve monks, and to annex them to 
the greater monasteries; and another bull to the same cardinals 
to inquire about abbeys, to be suppressed in order to be made' 
cathedrals : although ncdiing appears to have been done in pur¬ 
suance of these bulls. 

And afterwards another bull was gi’anted to the same two 
cardinals, with further powers relating to the new cathedrals; 
for some of the dioceses were thought too large, and wanted 
much (as It was said) to be reduced, that the bishops might the 
better.discharge their ollices. 

But the promoting of learning seems to have been tb6 chi^ 
iutetit of Cardf(>al Wolsey, and of most others, in suppressing 
these houses; ’ though probably some persons, both then and 



after^ard^ promoted it widi othet vtews. Archbishop Granntier, 
partieularty, is sai4 to have been much for it, beoause^ he^ eouid 
not carry on the Reformation withbat it. /And as the'inclose 
of learning hod rendered the corruptions of the church of'Rome 
more visible^ many others might also be against these honSesj 
as nurseries of popish superstition; but other thirds- coftcnrred 
to bring on their ruin. For, 1. Many of the religious were'cer- [ 534t 3 
tainly loose and vicious, though probably not so bad as the 
visitors represented; for those that are to be run down^ 
always be set in the worst light; and the preamble to the first 
act of dissolution did set forth, that in the larger monasteries re* 
ligion was well observed. 2. The casting off the pope^s suprem- ' 1 

acy was urggd for casting off the monks, who, notwithstanding 
their subscriptions, were generally thought to be against it in 
their hearts, and ready to join with any foreign power that ^ 

should invade the nation; whilst the king was excommunicated 
by the pope. 3. Their revenues being not employed according 
to the intent and design of the donors, was, also allegetl against 
them. 4. The discovery of many cheats in images, of many 
feigned miracles, and of counterfeit relics, brought the monks 
every where in disgrace, and contributed towards their over¬ 
throw. 5. Perhaps the observant friars being so much against 
the king’s divorce from queen Catherine, might exasperate him 
against all monks and friars ^in general. Rut, 6. Not unlikely 
the great cause might be the king’s want of a large supply, and 
the people’s w illingness to save their money; although it was 
certainly hastened by the account which the visitors gave of 
them. For after some debate in council how to proceed with 
these houses, the king appointed commissioners to visit them, 
and they made such a bad report, that when a motion was 
shortly after made in parliament, that in order to support the 
king’s state and supply his wants, all the religious houses might 
be conferred upon the crown which were not able to spend above 
200^. a year, it met with but little opposition in either house, 
and an act was piissed for that purpos« as folioweth : {q) • 

3. E’orasmuch as manifest sin, vicious, carnal, and abominable Dissolution 
living, is daily used and committed commonly in such little and ^ ^^oftbe 
small abbeys, priories, and other religious houses of monks, fc,;«^religi. 

ous houses. 


fy) The plausible projects, as lord Coke calls them, which the king 
urged to the houses of parliament, were, that with the possessions 
of the monasteries he should be able to maintain 40,000 well-trained 
soldiers with skilful commanders, without ever after, charging the 
subjects witli subsidies, loans, or aids: Luckily, however, for the 
liberty of the subject, these projects of a standing army and a fixed 
revenue were disappointed by the prodigality of fhe prince^ See 
j^ume*s Hist, of Eng. vol. iv. p, 182., and 4 Inst. p. 44. 



canons^ and titmS) where the-eon^egatioR of such reMgions 
persons is under the number of twelve persons; whereby the 
govemdrs of such reli|^ouB houses, and their convent, spoil, co3i-<> 
sume, and utterly waste as well their churches, monasteries, 
priories, principal bouses, farms, grange’s, lands, tenement^ and 
nereditaments, as the brnaments of their dhurches, and their 
^ goods and chattels, to the high displeasure of Almighty God^ 

slander of good religion, and to tt>e great infamy of the king’s 
highness and the realm, if redress should not be had thereof: 
And albeit that many continual visitations have been heretofore 
had by the space of two htindred years and more, for an honest 
and cMiutable reformation bf such unthrifty, carnal, and abomin¬ 
able living, yet nevertheless little or no amendment is hitherto 
had, but their vicious living shamelessly increaseth*, and by a 
cursed custom is so rooted and infected, that a great multitude. 
' of the religious pelrsons in such small houses do rather choose to 

rove abroad in apostacy, than to conform themselves to the ob¬ 
servation of good religion; so that without such small houses be 
utterly suppressed, and the religious persons therein committed 
to great and honourable monasteries of religion in this realm, 
where they may be compelled to live religiously, for reformation 
of their lives, the same else be no redress nor reformation in that 
behalf: In consideration whereof, the king’s most royal majesty^ 
being supreme head on earth, under God, of the church of Eng¬ 
land, daily studying and devising the increase, advancement, and 
exaltation of true doctrine and virtue in the said church, and the 
extirpating and destruction of vice and sin, having knowledge 
that the premises be true, as well by the accounts of his late 
visitations, as by sundry credible informations; considering also 
that divers and great solemn monasteries of this realm, wherein 
(thanks to God) religion is right well kept and observed, be des¬ 
titute of such full number of religious persons, as they ought and 
may keep, hath thought good that a plain declaration should be 
made of the premises, as well to the lords spiritual and temporal 
as to other his loving snbjeyjts the commons in this present par¬ 
liament assembled: Whereupon the said lords and commons, 

- ‘ by a great deliberation, finally resolved, that it is and shall 
be rAucb more to the pleasure of Almighty God, and for the- 
.V . honour of this his realm, that the possessions of such small re¬ 
ligious houses now being spent, spoiled, and wasted for increase 
and maintenance of sin, should be committed to better uses, and 
the unthrifty religious persons so spending the same be com-, 
polled to reform tlieir lives: Thereupon it is enacted, that his- 
mi^sty shall have and enjoy to him and his heirs for ever, all 
such monasteries, priories, and other religious houses of monks, 
canons, and nuns, of what kinds of habits, rules, or order soever 
they be, which, hcivc xipt in,, lands, tenements, rents, tithes,;. 
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tiens, and other bereditamentSf above the dear»i^early valiite of 
200/.; and also ail such as within one year next before have ' 
been surrendered td the king, or otherwise dissolved* 27 Hen, S, 

C. 28 . (») ' , 

By this act about 380 houses were dissolved, and a revenue of 
SO or 32,000/. a year came to die crown; besides about 100,000/.: 
in plate and jewels. Some say, that 10,000 persons were hereby . 
sent to seek their fortunes in the wide world, without any oth^ 
allowance than 40s. and a new gown to some few of them*' 

Others say, diat such of the religious as desired to continue their 
profession, were (according to the aforesaid, act) allowed to go . 
into the greater monasteries; and such as chose to go into me 
world, being priests, had every one the above mentioned allow¬ 
ance, and some of them (for their readiness to surrender) got 
small pensions for life. 

The suppression of these houses occasioned great discontents, ' 

fomented probably by the secular as well as regular clergy, which, 
at length broke out in open rebellion. But *the rebellion being 
appeased, the king resolved to suppress die rect of the mon¬ 
asteries ; and thereu}xm appointed a new visitation, requiring the 
visitors to examine every thing that related either to the con¬ 
versation of the religious, or their affection to the king and the 
supremacy, or to their cheats, impostures, or superstidons, or 
how they were aflected during the late commotions. This caused 
the greater abbeys to be surrendered apace For some of the re¬ 
ligious having been faulty in the late rebellion, were liable to the 
king’s displeasure, and surrendered their houses to save their 
lives. Some began to like the reformation, and were upon that 
account easily persuaded to it. Others, seeing their dissolutioA 
approaching, had so much embezzled their revenues, that they 
were scarce able to keep up their houses. A great many monks 
were executed for having been in the rebellion; and no doubt 
but many were prevailed upon by the visitors, who endeavoured 
Imth bj’ threats and promises to get their resignations. And in 
the end, by the act of the 31 Hen.8i,c. 13., it was enacted as •• 
followeth : — 

4. All monasteries, abbathies, priories, nunneries, colleges. Vesting ab. 
hospitals, houses of friars, and other religious and ecclesiastical 
houses and places, which have been surrendered or given up in the king, 
since the fourth day of February, in tlie twenty-seventh year of 
his majesty’s reign, and which hereafter shall be surrendered or 
given up, shall be vested in the king. (With a clause respect¬ 
ing privileges and exemptions, which was not in die former act; 


(3) By J 9. 11. Hospitality was enjoined to bo kept on the sites of 
the houses suppressed, under certain penalties. These enactments 
were enforced 6 Eliz. c* 2.42., and rejiealed 21 J, 1. c, 28.4'lli<- 
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to vtk, tiiat such of them as urere discharged from paymerit^of 
tidies, should continue so (4); and such as Ti^ere exempted* from' 
the visitation of the ordinary, should become A'isitable by the or¬ 
dinary, or by such persons as the king shall appoint.) 31 Hen. 8. 
Ct 13. 

By this act no houses were suppressed; but all the surrenders, 
which either were made or should be made, were confirmed. 
The mitred or parliamentary abbeys were all in being, and most 
of the abbots present at the passing of it ; and yet none of them 
either opposed it, or voted against it; but were every one shortly 
brought to surrender, except the abbots of Colchester, Glaston¬ 
bury, and Reading, who were therefore accused of high treason, 
attainted and executed; and their abbeys were seized as forfeited 
to the king by their attainder. 

Dissolution 5. The next year a bill was brought in and passed, for sup- 
pressing the knights of St. John of Jerusalem; by which it is 
rtTfftimimii enacted as followeth : The lords spiritual and temporal, and com- 
of knights moHs, in this present parliament assembled, having credible know- 
of St. John, ledge, that divers and sundry the king's sub jects, called the Knights 
of Rhodes, otherwise called Knights of St. John's, otherwise 
called Friars of the religion of St. John of Jerusalem in England, 
and of a like house being in Ireland, abiding in parts beyond the 
sea, and having yearly great sums of money out of this realm and 
out of Ireland, and other the king's dominions, have unnaturally 
and contrary to their allegiance sustained and maintained the 
usurped autliority of the bishop of Rome; and considering also, 
that the isle of Rhodes, whereby the said religious took their name 
and foundation, is surprised by the Turk; and that it were much 
better that the possessions of this realm, and in other the king's 
dominions, appertaining to the said religion, should rather be 
employed and spent within the same, for the defence and safety 
thereof, than converted to and amongst such unnatural subjects; 
it is therefore enacted, that the corporation of the said religion 
in these realms, by whatsoever name or names they be founded, 
incorporated, or known, shall be utterly dissolved, and void to 
all intents and purposes. 32 Hen. 8. c. 24. § 1. , 

And the king, his heirs and successors, shall have and enjoy 
all that hospital, manson-house, churches, and all other houses, 
edifices, buildings, and gardens to the same belonging, being near 
to the city of London, in the county of Middlesex, called the 
house of St. John of Jerusalem in England: and also all that , 
hospital, church, and house of Kilmaiiiham in Ireland; and all 
castles, honours, manors, meases, lands, tenements,' rents, rever- 


(4) 11)18 provison is peculiar to this act, and, therefore, all the lands 
belon^ng to the*/«5«er monasteries, dissolved by 27 Hen. 8. c. 28., are 
now liable to pay tithes. Com. Dig. tit. Dismest (E. 7.) 



sMpnis, services, woods, meadows, pastures, park%<«irarreiis, liber» 
tics, franchises, privileges, parsonagei^ tithes, pensions, portions,- 
knights^ fees, advowsons, commandries, pr^eptories, c<H»tribu>' 
tions, responsioiis, rents, titles, entries, conditions, covenants, 
and all other possessions and hereditaments, which appertained 
to the said religion, or to the priors, masters or governors, knights 
or other ministers, possessed of and in the same, by the pretence 
or in the right of the said religion. 32 Hen, 8 . c. 24. $ 4 . 

And .all privileges of sanctuary, heretofore nsed or claimed 
in mansion-houses and other places, commonly called St. John’s 
hold, and all other sanctuaries belonging to any of the said hos¬ 
pitals, shall be utterly void and of none* effect. $ 12 . * 

By the suppression of* these greater houses by the two last- 
recited acts, the king obtained a revenue of above 100 , 000 /. a 
year, besides a large sum in plate and jewels. But the religious 
of these houses had almost all of them something given for their 
present subsistence, and pensions assigned them for life, or until 
they should be preferred to some dignity or cure of greater value 
than their pensions. 

6 . The last act of dissolution that was in this king’s reign, was Dissolution 
the act of 37 Hen. 8 . c. 4., for dissolving colleges, Jree chapels, 
chantries, and tlie rest, as followeth: — All colleges, free chapels, 
chantries, hospitals, fraternities, brotherhoods, guilds, and stipend¬ 
iary priests, having continuance in perpetuity, and being charged 
or chargeable to the payment of first li uits and tenths, which 
have been already suj'rendered, or .alienated by covin, or olher- 
w’ise dissolved, shall be adjudged and deemed in the actual pos- ' 
session of the king, his heirs, and successors; and also all and 
singular such and so many as the king by his commission shall 
appoint, of the chantries, Tree chapels, hospitals, colleges, and 
other the said promotions, now in being, together with all their 
possessions and revenues, charged or chargeable to the payment 
of first fruits and tenths; and all colleges chargeable or not 
chargeable to the said payment of first fruits and tenths; which 
have lands and other }}osscssions a}>pQinted by the donors, for 
alms to poor people and other cliaritable deeds to be done. 

This act was made so general, that even those great nui’series 
of learning, the colleges at Oxford and Cambridge, with those of 
■Winchester and Eton, were included. And upon the breaking 
up of the parliament, notice was sent to both the universities, 
that their colleges were at the king’s disposal. This put them 
upon petitioning for mercy, which was soon obtained, and letters 
of Uianks were sent for the continuance of them. 

But the commissioners a})pointed by this act for giving the 
king, possession of the aforesaid houses and places, did not enter [ 539 ]] 
upon many of tlicm before his death, which happened in tlie Ja¬ 
nuary following. 



Diwolution 7. And therefore in’ the beginning of the reign of king Edwvd 
the sixth, another act passed, viz, the 1 Edvj}. 6. c. 14., as follow- 
eth: — All manner nf colleges, free chapels, and chantries which 
were not in the actual possession of the late king, nor of the king 
that now is; and all manors, lands, tenements, rents, tithes, pen¬ 
sions, portions, and other hereditaments and things, given for the 
finding of any priest, anniversary, obit, lamp, light, or other like 
thing in any church or chapel; ~ shall be vested in the king, his 
heirs, and successors. 

Provided, that where any fraternity, or priest or incumbent of 
any chantry, by thfe first institution thereof, ought to have kept a 
grammar school or a preacher; the king’s commissioners ^snall 
appoint lands and other hereditaments of such. fraternity or 
charitiy, to continue in succession to a schoolmaster or preacher 
for ever; they shall also have power to make and ordain a vicar, 
to Imve perpetuity, in every parish church being a college, free 
chapel or chantry, or annexed thereto, that shall come to the 
king’s hand, by virtue of this act, and to endow every such vicar 
siiflicieiitly, having respect to his cure and charge; and also to 
assign in perpetuity, in every great town and parish, where they 
shall think necessary to have more priests than one for the minis¬ 
tering the sacraments in such town or parish, lands and tene¬ 
ments belonging to any chantry, chapel, or stipendiary priest, 
being within the same town or parish. 

Also, where any profit or benefit hath been payable to any 
poor persons, out of any college, free chapel, or cliantry, and 
other the premises by this act given to the king; the commission¬ 
ers shall assign lands and other hereditaments, parcel of the pre¬ 
mises, for the maintenance and continuance of the same for ever. 

And they shall also have power to appoint lands and other 
hereditaments, parcel of the premises, towards the maintenance 
of piers, jutties, walls, or banks, against the rage of the sea, 
havens, and creeks. 

. Provided also, tJmt nothing herein shall extend to any college, 

hostel, or hall, within either of the universities of Cambridge and 
Oxford, nor to any chantry founded within the same (yet so, that 
the king at any time during his life may alter the names of any 
of the said chantries, and the foundations thereof, within the said 
universities); nor to the free cliapel of St. George in the castle 
of Windsor; nor to the college called St. Mary’s college of Win¬ 
chester, nigh Winchester, of llic foundation of bishop Wickham.; 
nor to the college of Eton ; nor to the parish church commonly 
C S40 ] called the chapel of the sea in Newton within tlie isle of Ely, in 
the county of Cambridge; nor to any chapel made for the ease 
of the iieoplc dwelling’distant from the parish church, or such¬ 
like chapel whereunto no more lands or tenements than the 
churchyard or a little house or close doth pertain; nor to any 
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cathedral church or college where a bishop’a &&e is, uor to the, 
manorS) lands, tenements, or other hereditaments thereof (other » 
than to chantries, obits, lights, and lamps y^ithin the same). 

Provided also, that the king may give authority to his com¬ 
missioners, to alter the nature and condition of all manner of 
obits, as well within the said universities, as in any other place 
not being suppressed; and the same obits so altered, to dispose 
to a better use, as to the relief of some poor men being students 
or otherwise. 

Provided also, that this act shall not give any copyhold lands 
to the king. 

By this act were suppressed 90 colleges, 110 hospit&ls, and 
2374 chantrjes and free chapels. 


X. Observations. 


1. The number of houses and places suppressed from first to Number of 
last, so far as any calculations appear to have been made, seem- 
eth to be as follows : — 

Of lesser monasteries whereof we have the valuation - 374 

Of greater monasteries 

Belonging to the hospitallers - - - - 

Colleges 

Hospitals ------- 

Chantries and fre’e chapels - - - - 



Total 


8182 


Besides the friars’ houses, and those suppressed by Wolsey, 
and many small houses of wliich we have no parlicular account. 

2. Sir William Temple, in his Introduction to English His- Value, 
tory, p. 175., says, that William the Conqueror found above a 
tliirtl part of the lands of the kingdom in the possession of the 
clergy: and sir Robert Atkins, in his Gloucestershire, p. 11 ., , 

says, that 28,000 knights’ fees belonged then to the clergy, out 
of 60,000 ill the whole: but both of tliem seem to speak of tJie 
revenues of the clergy in general, viz. seculars as well as regulars; f 541 ] 
and do not say, what proportion the one bore to the other, nor 
mention how much was shortly after taken from them by tlie 
conqueror. 

Archbishop Wake, in his State of the Church, p. 312., 319., 
takes notice, that in the year 1380, which was the 4th year of 
king Richard the second, the commons made an oiler in parlia¬ 
ment, that if the clergy would bear a third part of the charge, 
they would grant to the king 100 , 000 /. in the way of a pole-tax; 
so that the laity should pay J 00,000 marks, and the clergy, who 
occupied a third part of the kingdom, 50,000. To this tlie clergy 
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replied, that their grant was not ever made in parliament, nor 
ought to be; that the laity neither ought, nor could constrain 
the clergy,.nor the ^lergy them; that therefore the commons 
should be charged to do their part, and they might be sure the 
clergy would not be wanting in theirs. But he observes withal, 
that the clergy usually granted in this proportion. 

In the 27th year of king Henry 8. the revenues of the clergy 
were laid at a fourth part only of the revenues of the kingdom. 
And Mr. Collier, in his Ecclesiastical History, v. ii. p. 108., says, 
that the revenues of the monks did never exceed the proportion 
of a fifth part; and tonsidijring the leases tliey granted to laymen 
upon srtiall rents and easy fines, he tliinks their revenues did not 
exceed a tenth part of the kingdom. 

Particularly, the sum total of the clear yearly revenue of the 
several houses at the time of their dissolution, of whicii we have 
any account, seeme\.li to have been as ibllows ; — 

Of the greater monasteries - - .af 104,919 13 3^ 

Of all those of the lesser monasteries of 

which we have the valuation - - 29,702 8 10^ 

Knights hospitallers’head house in London 2,385 12 8 

We have the valuation of only twenty-eight 

of their houses in-the country - - - 3,02G 9 5 

Friars’houses of which we have the valuation 751 2 0^ 

Total* - 140,785 6 3| 

And if we consider, that there were many of the lesser monas¬ 
teries and houses of the hospitallers and friars, of which no 
[ 542 ] computation hath been found; and that not one of the colleges, 
hospitals, and great number of chantries and free chapels arc 
reckoned in this estimate; and consitler withal, the vast ejuantity 
of plate’and other goods which came into the hands of the king 
by the dissolution, a)id the value of money at that time, which 
. was at least six times as much as it is at present; and also that 

the estimate of the lands was generally supposed to be much 
under the real worth: w'c must needs conclude the whole re¬ 
velries to have been immense. 

Number of 3. It doth not appear that any computation hath been made 
persoQs. number of persons contained in the religious houses. 

Those of the lesser monasteries, dissolved by the statute of 
27 Hfw. 8. were reckoned at about - . 10,000 

If w'e suppose the colleges and hospitals to have contain¬ 
ed a proportionable number, these will make about 5,347 
If we reckon the number in the greater monasteries ac¬ 
cording to the proportion of their revenues, they will 

Carried over 15,347 
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Brought over 15,3i7 

be about 35,Q00; but as probably they had larger 
allowances in proportion to their nuinljer, than thosfe 
of the lesser monasteries, if we abate 5000 upon that 
account, they will then be - - - - 30,000 

One for each chantry and free chapel - - - 2,374 


Total - 47,721 


But as there were probably more than one person to officiate 
in several of the free chapels, and theye were other houses which 
are not included within this calculation; perhaps thejl may be 
computed iu one general estimate at about 50,000. 

4. As there were pensions paid to almost all those of the greater How the 
monasteries, the king did not immediately come into the full 
enjoyment of their whole revenues. HoweVer, out of what did ofj 
come to him, he foiintied six new bishoprics, namely, those of 
Westminster, (which was changed by ({ue.cn Elizabeth into a 
deanry tvitli twelve prebends, and a school,) Peterborough, Ches¬ 
ter, Gloucester, Bristol, and Oxford. And in eight other sees 
he founded dcanries and chapters, by turning the j>riors and 
monks into deans and prebendaries, to wit, Canterbury, Win¬ 
chester, Durham, Worcester, Rochester, Norwich, Ely, and 
Carlisle. He founded also t]ie colleges of Christ Church in Ox- ([ 543 ] 
ford, and Trinity hi Cambridge, and finished King’s College 
Chapel there. lie-likewise founded professorships of divinity, 
law, physic, and of the Hebrew and Greek tongues, in both the 
said universities. He gave the house of Grey friars, and St. Bar¬ 
tholomew’s hospital, to the city of London; and a jierpetual pen¬ 
sion to the poor knights at Windsor; and laid out great sums in 
building and Ibrtifying many ports in the channel, and intended 
to have done more; but whether out of policy, to give (Content to 
the nobility and gentry by selling these lands allow rates, or out 
of easiness to his courtiers, or an unmeasured lavishness in his , 
expences, he soon disabled himself fixim it, and nothing further 
was done by him. (5) 

.5. (/•) Upon the wliole, it is observable, that the dissolutipn of 


(5) By 1 &2Ph.8fM. c. 8. §40., confirmed by 1 El, c. 1. §32., who¬ 
soever stmli by any ecclesiastical process soever, molest any person 
for any of the lands, &e., belonging to the abbeys, Sic. abolished 
by //(?«. 8., shall incur the penalties of a preemunire, under 16^.2. 
c. 5. 

(r) However much abused the monastic institution appears to 
have been in later times, by crafty and licentious men (and we must 
allow it to have been sufficiently complained of), it was, at first, 
calculated to afford a religioup asylum to those' who wished to 
cultivate the three virtues, which it chiefly recommended, namely, 
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these houses was an act not of the church, but of the state; prior 
to the reformation, by a king and parliament of the Homan catho- 


continence, poverty, and silence. In the earliest ages we find 
hermitst of a solitary disposition of tnind, secluding themselves from 
society, and dwelling in cells remote from human intercourse. Of 
these it has been said, that they were either beasts or gods, that is, 
that th^ are either more or less than men. But the monks professed 
very dinerent principles : to their fraternity the virtues of hospitality 
and charity were essential duties; they cultivated the arts and 
sciences useful to mankind ;• and their seclusion from the world was 
intended only to preserve their virtue. 

To persons professed, of both sexes, marriage was forbidden for 
the remainder of their lives; and in some instances was ? bar to their 
assuming the monastic habit. This was thought a sacrifice likely to 
wean their desires from worldly objects, and enable them to dedicate 
more entirely both their minds and bodies to the service of God. 
Their profession was in some respects a civil death. * They made 
their testaments before they took their vows, as if about to depart 
life, and were ever afterwards prohibited from acquiring possessions 
by the severest penalties. Between the members of the convent, 
a perfect equality reigned as to property ; none was richer or 
poorer than the rest. They ate, and drank, and slept at stated 
times, in the same room, abstaining much from flesh and wine, 
and distributing the remainder of their repast to the poor. All 
excess of diet, garment, and furniture was prohibited, and habitual 
silence particularly recommended to tlicir observance. This instance 
of self-denial seems to have been adopted by them with great reason; 
for loquacity usually breeds disputes which. destroy the harnioiiy of 
small societies, and to him who is accustomed to talk much even 
prudent silence becomes an irksome burden. The nuns had con¬ 
fessors appointed by the bishops, and all strangers were forbidden to 
enter the monasteries except on necessary occasions. In a word, 
every measure was adopted that could mortify the natural vanity and 
concupiscence of the human mind; to promote which ends the more 
effectually, both monks and nuns vowed subjection to the regulations 
of their respective orders, and an almost implicit obedience to the 
head of their community. H 9 ncc it is apparent that those Saxon monks 
mentioned by Mr. Hume in the first volume of his history, who mixed 
with the world, had liberty to marry, and were not subject to the 
rigid'rules of an order, were monks only in name, and not in reality. 
As the hardships of a life, such as we have described, could not be 
supposed to suit every disposition, a certain time of probation was 
allowed to the novices, which dilfcred in the different religious 
houses, being either one, two, or three } nars at most. 

These characteristics point out the monks to have been an order 
of men very distinct from the clergy. It was their duty “ to mourn, 

not to teach,” for teaching implies talking, and an intercourse 
with mankind, whereas their vow was to observe solitary silence. 


See as to the legalconsideration of civil death, 1 Bla. Com, 13?, 133. 
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lie conimtunioiiy in almost all points except the king’s supremacy : 
and the pope by his bulls and licences had shewed tlie way 
before. * 

One thing greatly to be lamented is, thjft in the hurry of the 
dissolution, better provision was not made for the performance 
of divine offices, in such churches as had been appropriated to 
the monasteries, whicli both the ministers and parishioners of 
those places suffer for to this daj’, and is justly accounted a scandal 
to our refonnation. 

Another thing to be lamented is, the loss of a great number of 
excellent books, to the unspeakable iletrinjent of the learned 
world. For there w’as scarce any rfeligious house but had a 
library, and several of them very good ones. From their cliro- 
nicles, registers, and other books relating to their own houses 
and estates, the history and antkpiities of the nation in general, 
and almost every particular part of it, migiitriiave been more 
fully discovered. The many good accounts of families; of the 
foundation, establishment, and appropriation of several parish 
churches, and the endowment of their vicarages ; of the ancient 
bounds of forests, counties, hundreds, and parishes; of the pri¬ 
vileges, tenures, anti rents, of many manors and estates, and the 


“ If,” says St. Jerome in one of liis epistles, “ you wish to exercise 
“ the office of a presbiter, if tbe post of tlie burthen of a bishopric 
“ please you, live in towns and cities, and let the care of others 
“ constilute the berK?fit of your own soul; but if you wish to be 
“ what you are called,- a monk, to lead a solitary life, what have 
** you to do in cities, which are filled with crowds ?” Their pro¬ 
fession was not, however, incompatible with the clerical order; and, 
if they were found worthy of that honour, and obtained the con¬ 
sent of their abbot, they might be ordained by the bishop, and 
were frequently advanced to the highest offices in the church. 
Indeed their learning and eloquence made them serviceable to the 
bishops, who, on that account, were glad to draw them from their 
monasteries into the towns, and employ them in controversial divi¬ 
nity. But as they generally retained a partiality for their monastic 
order and vow, and in many points disputed the authority of the 
bisho]), when it interfered with the re^ulat'ions of their houses, and 
also procured the richest church livings to be ajjpropriated to their 
own use, they at last excited the resentment both of the laity and 
clergy. ’ It was from their institutions, however, that the regular 
clergy (who lived together in towns, and were tliereby distinguished 
from the seculars, who were distributed amongst tlie country parishes) 
borrowed the monastic rules by which they governed their communi¬ 
ties. See on this subject, Nov. B, with the exposition of Cu^'ae. 
tom. ill. Dc cons. Disl. 5 c. 33. f/teronitn.U'\ii.i.viy.lS. Ayl^es 
Parerg.3Q3. Lindiv.SOiy. 11.52,; appropriation,I.; and 

the two first chapters of an ingenious publication of ^>Ir. Highmore on 
Mortmain. 
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like, which we meet with in such of their books a$ have been pre¬ 
served, is a sufficient proof that the advantage would have been 
still greater, if we ha^ been so fortunate as to preserve more of 
them. 

It is not presumed here to determine, whether they were more 
hurtful or beneficial to the kingdom. The choicest records and 
treasures of learning were preserved in these houses. They were 
schools of learning and education; for every convent had one 
person or more appointed for this purpose; and all the neigh¬ 
bours that desired it, might have their children taught grammar 
and church music there, without any expence to them. In the 
nunneries also, young women were taught to work and to read ; 
and not only the lower rank of people, but most 9 F the noble¬ 
men’s and gentlemen’s daughters were taught in those places. — 
All the monasteries were in effect great hospitals; and were 
most of them obliged to relieve many poor people every day. 
They were likewise houses of entertainment for almost all tra¬ 
vellers. — And the nobility and gentry provided not only for 
their old servants in these houses, by corrodies, but for their 
younger children and impoverished friends, by making them 
first monks and nuns, and in time })riors and prioresses, abbots 
and abbesses. 

On the other hand, they were very injurious tO the secular and 
parochial clergy; by taking to themselves many prebends and 
benefices, by getting many churches appropriated to them, and 
pensions out of many others; and by the exemptions they got 
from the episcopal jurisdiction, and from the payment of tithes. 
And they were no less injurious to the nation in general, by de¬ 
priving the public of so many hands, which might have been very 
serviceable to it in trade and other employments: by greatly 
diminishing the number of people, in consequence of the institu¬ 
tion of celibacy; and by their houses or churches being sanctu¬ 
aries for almost all manner of offenders. And if the superstition 
had continued, and flic zeal of establishing religious institutions 
had exerted itself with equal vigour to the present age; wo 
should by this time have been a iintiou of monks and friars, or 
probably Iiave become a prey to some foreign invader. 

ijjjiauuutgf. See SDfjSjjentei'if. 


[See (EDaittablc u^esi.] 

1 . IVTORTMAIN is, where lands and tenements are given to 
any corporation, sole or aggregate, ecclesiastical or tem¬ 
poral; and is called as coming into a dead hand; 
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because the lords of the fee could receive nothing of the alienee 
any more than fr^m a dead hand, but lost their escheats and 
services before due to them. 1 Inst, 2 . ^ 

2 . Before the statutes of mortmain (s), bodies once incor- f 547 3 
porated might have been endowed, perpetuis fuiuns iemporibust Re«*Minu 
without licence from the king or any other. Cxibs, 641. 

Jiut by ch. 36. ot the great chaHer, 9 Men. 3., commonly called 
the stahde of mortmain; it shall not be lawful to any to give his 
lands to any I'eligious house, and to take the same land again to 
hold of the same house. Nor shall it be lawful to any house of 
religion to take tlie lands of any, and ,fo lease the same to him of 
whom he received it. And if any from henceforth give his lands 
to any religipus house, and thereupon be convict^ the gift shall be 
utterly void, and the land shall accrue to the lord of the fee. 

There were two causes of making this statute; one that the ser¬ 
vices that were due out of such fees, and which in the beginning 
were created for the defence of the realm, were unduly witlulrawn; 
the other cause was, that the chief lorils did lose their escheats, 
wardships, reliefs, and the like. 2 Inst. 75. 

But the ecclesiastical persons (who in this were to be com¬ 
mended, that they had ever the best learned men in the law that 
they could get, (jf their counsel) found many ways to creep out 
of this statute; to wit, religious men, as abbots, jiriors, and other 
ecclesiastical persons regulai^ to purchase lands holden of tliein- 
selvcs, or take leases for lorjg term of years, and many other 
devices they had to escape out of this statute; and bishops, par¬ 
sons, and other ecclesiastical persons secular, took themselves to 
be out of tliis statute. 2 Inst. *15. 

The statute of the 7 Edw. I. st. 2 ., commonly called the statute 
De relig/osisy intended to provide against these devices, which is 
as followeth; Where of late it was provitled, that religious men 
should not enter into the fees of any w'ithout licence and will of 
the chief lord ; and notwitiistanding such religious men have en¬ 
tered as well into their own fees, as into the fees of other men, 
appropriating and buying them, and^ sometimes receiving them 
of the gift of others, whereby the services that are due of such 
fees, and whicli at the beginning were provided for the defence 
of the realm, arc wronglUlly withdrawn, and the chief lords do 
lose their escheats of the same; it is ordained that no }ierson re¬ 
ligious or other wliatsoever he be, that 'will buy or sell any lands 
or tenementSy or under the colour of gift or lease, or that will re- [ 548 3 
ceive by reason of any other title whatsoever it be, lands or tene¬ 
ments, or by any other craft or engine will i>resume to appro- 

{$) The rcatler will find an ingenious deduction of these acts of 
parliament, and of the evasions which rendered tliem necessary, in 
Mr. Highmore's History (f Mortmain. 
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priate to himseiry under pain of forfeiture of the same, whereby 
such lands or tenements may any wise come into mortmain; and 
if any person, religious or other, do presume either by craft or 
engine to offend agaiiist this statute, it shall be lawful for the 
lord of the fee to enter, and upon his neglect the king shall 
enter. 

That mil huy or sell any lands or tenemeniSi The transla¬ 
tion here, ns in many other places in the printed books, seemeth 
to be imperfect. The sense is this: It h ordained, diat no person, 
religious or other, whatsoever he be, shall presume to buy or sell, 
or under colour of gift, or lease, or any other title whatsoever to 
take of &ny person, or by any other means hy craft or engine to 
appropriate unto himself any lands or tenements, whereby such 
lands and tenements may in any wise come into mortmain; on 
pain of forfeiture of the same. The words are in the original, 

“ Statuimiis - ^iwd nullus religiosus aut alius quicumque terras 

aut tenementa aliqua emere vet vendcre aut siib colore donalionis 
“ aut Ict'mmi vel alterius iituli cujusnnnque ab dliquo recipere aut 
“ alio quovis modo arte vel ingenio sibi a 2 )propriare presumal sub 
*^fori.fact lira eornmdem per quod ad manum mortuam terra et tenc- 
“ menta hiijmmodi deveniant quoquo modol' 

Eitim' by craft m' engine'] A man w'ould have thought that 
this should have prevented all new devices; but they found also 
an evasion out of this statute; for this statute extendeth but to 
gifts, alienations, and other conveyances, made between them and 
others, by craft or engine; and therefore they gave over them, 
and they pretending a title to the land that they meant to get, 
brought a p'cecipe quod reddat against tlic tenant of the land, and 
he by consent and collusion should make default, and thereupon 
they should recover the land, and enter by judgment of law; and 
so the statute was defrauded. 2 Inst> 75. 

When this new invention was also provided for, and taken away 
by tlie statute of the 13 Ed, 1 . c.32. yet they found out an evasion 
out of all these statutes; for now they would neither get any lands 
by purchase, gift, lease, of recovery, but they caused the lands 
to be conveyed by feolTment or in olher manner to divers persons 
and their heirs, to the use of them and tJieir successors, by reason 
whereof they took the ^ rofits. Cut this was enacted by the statute 
of the 15 2^ft7/. 2. c. 5. to be mortmain, within the forfeiture of 
the said statute of the 7 Ed. 1 . 2 Just. 75. 

f 549 3 after all, the said statute of the ISBich. 2 . did extend only 

to hodiiGS coiporatei therefore by the '23 Hen. S. c. 10. it is en¬ 
acted as followeth: Where by reason of feoffments find other 
assurances made of trust, of lands and other hereditaments to 
the use of parish churches, chapels, guilds, fraternities, common- 
alties, companies or brotherhoods, erected and made of devotion 
or by common assent of the people without any corporation, or 



for obits or other like uses, there groweth and isstieih to the king 
and other loids and subjects of the realm the like losses and other 
inconveniences, and is as much prejudicial to them, as in case 
where lands are aliened into mortmain; i*t is enacted, that all 
and every such uses shall be void; and all collateral assurances 
in defrauding of this statute shall be also void; and this statute 
shall be interpreted most beneficially to the destruction of such 
uses. 

M. 34 & 35 Eliz, Martindale and Marlin. 'In ejectment by 
The lessee of sir Edward Clare against The lessee of Peacock^ lor 
certain lands in Thetford, upon a special verdict, the case was : 
An ancestor of sir Edward Clerc devised certain lands to divers 
and their he^s (under whom Peacock claimed) to the use of them 
and their heirs, upon this trust and confidence, that they out of 
the profits of it should erect a free school, and pay so much to 
the master yearly, ami so much to the usher,' and should give 
10/. a year to five poor men; and the question was, whether 
these uses were void by the statute of the 23,/fc«.8. c. 10. And 
after argument, all the justices held, tlnrt this disposition was not 
restrained by the statute; for that was only to restrain supersti¬ 
tious uses, and never intended to restrain uses that were in 
favour of learning and relief of the poor, Cro. EHz. 288. 

And lord Coke says, that any man, notwithstanding this statute, 
may give lands or other hereditaments to any person or persons 
and their heirs, for-the finding of a preacher, maintenance of a 
school, relief and comfort of maimed soldiers, sustenance of poor 
people, reparation of churches, highways, bridges, causeways, 
discharging of the poor inhabitants of a tow n of common charges, 
for the making of a stock for poor labourers in husbandry, and 
poor apprentices, and for the marriage of poor virgins, or for 
any other charitable uses ; and it is good policy upon every such 
feoffment or estate, to reserve to the feofter and his heirs a small 
rent, or to express some such consideration of some small sura: 
so that the fcoftees may he seised to tlieir own use, and not to 
the use of the feoff'er, by whidi it is oi\t of doubt that this statute 
cannot make void the use. I Co. 20. Gibs. 645. 

3. Though the prohibition by the statute of mortmain in the 
magna charta was absolute; yet with proper licence alienations 
might still be made, as appears from the })reamble of the statute 
De rcligiosis before mentioned. 2 Inst. 74. 

And by the 18 Edw. 3. st. 3. c. 3. If prelates, clerks bcneficed, 
or religious people, which have jiurchased lands, and the same 
have put in mortmain, be impeached upon the same before our 
justices, and they shew' our charter of licence, and process there¬ 
upon made by an inquest of ad quod damnum^ or of our grace, or 
by fine; they shall freely let in peace without being farther 
impeached for the same purchase. 
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■ Aridb^tkellCar.^.c.S. Every owner of any impropriation* 
tithes, or portion of tithes in any parish or^chapelry, may give 
and annex the same ^or any part thereofj unto the parsonage or 
vicarage of the said parish church or chapel where tlie same do 
lie or arise, or settle tlie same in trust for the benefit of the said 
parsonage or vicarage, or of the curate and curates there suc- 
' cessively where the parsonage is impropriate and no vicar en¬ 
dowed ; without any licence of mortmain. § 7. 

And if the settled maintenance of any parsonage, vicarages, 
churches, and chapels united, or of any other parsonage or vi¬ 
carage with cure, shall ript amount to the full sum of 100/. a 
year clbar and above all charges and reprizes; it shall be law¬ 
ful for the parson, vicar, and incumbent of the sfimc, and his 
successors, to take and purchase to him and his successors, 
lands, tenements, rents, tithes, or other hereditaments, without 
any licence of mortmain. § 8. 

This licence %vas frequently given by the king, notwithstand¬ 
ing the statutes to the contrary; partly by reason that the statutes 
gave to the king a right of entry in case of alienation in mort¬ 
main, if the lords did not enter within such a time; and tliis 
seemetli reasonable, because thereby the king only gives up that 
right of entry which those statutes do give him for the forfeiture, 
which every mesne lord might also do as well, so far as he had 
a right by those statutes : and J>ar,tly because the kings claimed 
a power inherent in the crown to dispense with statutes or acts 
of parliament. 2 Haw. 3f3I. 

But this dispensing power was carried so very high in the 
C 551 3 reign of king James the second, and found to be of such danger¬ 
ous consequences as to make the exccu,tion of the most necessary 
lows in eftect precarious, and merely dependent on the pleasure 
of the prince; and it seeming highly incongruous, that the king 
should have a kind of absolute unlimited power in disjiensing 
with laws wlicrcin the church and state have the highest interest, 
when at the same tiiae he hath no power at all to dispense with 
any law which vests the least right or interest in a private sub¬ 
ject ; it was found by experience necessary to declare and enact, 
fpe 1 JVilL .^rss. 2. c. 2. that no dispensation by nott obs/ante to 
any statute shall be miowed; but that the same shall be held 
void and of none effect, except a dispensation be allowed in 
such statute. 2 Haw. 39 1. 

But witli respect to alienations in niortmain, power was after- < 
wards given to the king to grant licences as followeth, by the 
statute of the 7 & 8 Will. c. 37. viz. Whereas it would be a great 
hinderance to learning and other good and charitable works, if 
persons well inclined may not be permitted to found colleges or 
schools for encouragement of learning, or to augment the reve¬ 
nues of colleges or schools already founded, by granting lands* 



tenements, rents, or other hereditaments, to sifoh colie^ or 
schools, or to grant lands or other hereditaments to other bodies 
politic or incorporafed, now in being, or hereafter to be incorpo¬ 
rated for otlier good and public uses ; it is'enacted# that it shall 
be lawful for the king, his heirs, and successors, when and so 
oUeii as they shall think fit, to grant to any person or persons, 
bodies politic or corporate, their heirs and successors, licence to 
alicne in mortmain, and also to purcluise, take, and hold in 
mortmain, in perpetuity or otherwise, any lands, tenements, 
rents, or hereditiunents whatsoever, of whomsoever the same 
shall be hoklen; and the same shall ilot be. subject to any fbr> 
feiture, by reason of such alienation or‘acquisition. • 

And hij the 2 & 3 Anne, c. 11. It shall be lawful for any person 
by deed inrofled, to give to the corporation for augmenting the 
maintenance of the poorer clergy, any lands or goods for that use 
and purpose, without any licence or writ of qi/od ikimnumj 
the statute of morlmaiu, or any other statute or law notwith¬ 
standing. 

4. Bjj the 9 Geo. 2. c, 36. Whereas gifts or alienations of lands, 
tenements, or hcrodiUimcnts in mortmain are prohibited or re¬ 
strained by magna charta and divers other wholesome laws, as 
prejudicial to and against the common utility, nevex'theless this 
public mischief hath of late greatly increased, by many large and 
improvident alienations or dispositions made by languisliing or 
dying persons, or by other persons, to uses called charitable uses, 
to take place Jifter their deaths to the disherison of their lawful 
heirs (6); it is enacted,- that from and after June 24, 1736, no 
manors, lands, tenements, rents, advowsons, or other heredita¬ 
ments, corporeal or incorporeal, whatsoever, nor any sura or 
sums of money, goods, chattels, stocks in the public funds, se¬ 
curities for money, or auy other personal estate whatsoever to 
be laid out or disposed of in the purchase of any lands, tene¬ 
ments, or hereditaments, shall be given, granted, aliened, limited, 
released, transferred, assigned, appointed, or any ways conveyed 
or settled, to or upon any person or ^persons, bodies politic or 
corporate, or otherwise, for any estate or interest 'whafsoetter (7), 
or any ways charged or incumbered by any person or persons 
whatsoever, in trust or lor the benefit of any charitable uses 
whatsoever; unless such gift, conveyance, appointment, or set- 


(6) The object of this statute was wholly political, and intended 
to have only a local operation in preventing new acquisitions in 
mortmain in England; nor are alienations in mortmain inter vivos pro¬ 
hibited, though regulated by the act. A real estate, therefore, or money 
produced by the sale of a real estate in Grenada, may be devised to a 
charitable use. Attorney Gert. v.Sletnart, 2Meriv. 143.163. Ambl.2>'7S, 

(7) This extends to leaseholds. Attorney Gen. v. Graves, Ambl.155. 
Same v. Tomkins, id. 216. S. P. 


Further re- 
strainto by 
the 9 G. 2. 
c. 3S. 
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dement^ of my such lands, tenements, or hereditcunents, sum or 
sums of money, or personal estate {other dian stocks in the pub*- 
lic funds), be made bv deed (8) indented, sealed, and delivered, in 
the presence of two or more credible witnesses, twelve calendar 
months at Jeast before the death of such donor or grantor (in¬ 
cluding the days of the execution and death be inroUed in 
his majesty's high court of chancery (9) within Six calendar months 
next after the execution thereof;' and unless such stocks be 
transferred in the public books usually kept for the transfer of 
stocks', six calendar mosths at least before the^death of such 
donor or grantor (includift^ the days of the transfer and death); 
and unless the same be made to take effect in possession for the 
charitable use intended, immediately from the making thereof; 
and be without any power of revocation, reservation, trust, co«- 
dition, limitation, clause, or agreement whatsoever', for the henfit 
of the donor or grhntor, or of any pa'soti or persons claiming under 
Mm. $1*(1) 

Provided, that nothing herein before mentioned, relating to 
the sealing and delivery of any deed or deeds twelve calendar 
months at least before the death of the grantor, or to the trans¬ 
fer of any stock six calendar months before the flcath of the 
grantor or person making sucli transfer, shall extend to any pur¬ 
chase of any estate, or interest in lands, tenements, or heredita¬ 
ments (2), or any transfer of any stock, to be made really and 


(8) If there be in a deed one limitation to an use, whicii is a 
charitable use within stat. 9 Geo.2. c. 36., that act does not, there¬ 
fore, avoid other limitations in the same deed which are not within 
it. Doe d. Thompson v. Pitcher, 6 Taunt.^^5% 2 Marsh. 61. S. C. 

(9) Copyholds are equally within the operation of this act as free¬ 
holds ; and although they pass by surrender and not by bargain and 
sale, yet the uses of the surrender may be declared by deed, indented 
and enrolled. Doe d. Htmson v. Waierton, HJB.SfA. Hep. 149.; and 
see Arnold v. Chapman, 1 Ves. 108. Hemble, the court cannot pre¬ 
sume bargain and sale, and enrolment, to have been made. 

(1) A grant of lands jn trfist, perpetually to repair, and if need be, 
rebuild a vault and totnb standing on the land, and permit the same 
to bf used as a family vault for the donor and her family, and in 
default thereof, then over to the other trustee, is not a charitable 
use within these words. Doe d. Thompson, v. Pitcher, 3 M, 8f S. 407* 
6 Taunt. 359. 2 Marsh. 61. S. C. 

(2) The owner of land having at his own expence built a chapel 
which was used for public worship, and the congregation having 
subscribed a sum to enlarge and improve it, he in consideration 
thereof demised the premi,«es, by lease for twenty-three years, at a 
pepper-corn rent during his life, and 10/. per ann. after his death. 
A declaration of trust was afterward-s executed by some of the lessees, 
declaring that they would hold the premises in trust for the congre¬ 
gation assembling at the chapel; and that in case the public worship 



bona^fide for a full and valuaMe- consideration^ atctually paid at or 
before tlie making such conveyance or transfer^ without fraud or 
collusion. 9 Geo*^, c, 36. $ 

And all gifts, grants, conv^ances, appbintments, assurances, 
transfers, and settlanents whatsoever, of any lands, tenements, 
or other hereditaments, or of any estate or Interest therein, or of 
any charge or incumbrance affecting or to affect any lands, tene- 
ihents, or hereditaments, or . any stock, money, goods, chattels, 
or other personal estate or securities for money, to be laid out 
in the purchase of any lands, tenements, or hereditaments, or of 
any estate or interest therein, or of Any charge or incumbrance 
affecting or to affect the same, or to or in trust for any oharitable 
uses whatsoever, which shall after the said 24th day of June, 
1786, be made in any other manner or form than by this act 
is directed, shall be void. § 3. 

Provided always, that this act shall not extend to make void 
the dispensations of any lands, tenements, or hereditaments, or 
of any personal estate, to be laid out in the purchase of any 
lands, tenements, or hereditaments, which shall be made in any 
otlier manner or form than by this act is directed, to or in trust 
for either of tlie two universities, or any of the colleges or 
Jimises of learning within either of the said universities (3), or to 
or in trust for the colleges of Eton, Winchester, or We*stmin~ 
ster, for the better support and maintenance of the scholars only 
upon the foundations of the said colleges of Eton, Winchester, 
and Westminster. .§4. 

Provided nevertheless, that no such college or house of learn¬ 
ing, which doth or shall hold or enjoy so many advowsons of 
ecclesiastical benefices, as are or shall be equal in number to 
one moiety of the fellows^ or }>ersons usually styled or reputed as 
fellows; or where there are or shall be no fellows or persons 
usually styled or reputed as fellows, to one moiety of the students 
upon the foundation, whereof any such college or house of learn¬ 
ing doth or may, by the present constitution of such college or 

should be there discontinued, then that they would assign the 
premises for civil purposes. It was .held, that this was a convey¬ 
ance for the ben^t of a charitable use, and therefore void within 
9 Geo. 2. C.26. § 1. Also that neither the sum agreed to be expended 
on the premises, nor the rent reserved at the death of the lessor, 
could be considered a full consideration paid for the lease, so as to 
bring the case within ^ 2.; and also, that the declaration of trust, 
though executed only by some out of the several lessees, was 
evidence against all, of the purpose for which the leases was granted. 
JOoe d. Welland v. Havothorn^ 2 Rep. 96. 

(3) This exception only extends to colleges then established. 
Christ's College case, Cambridge^ \ Bla. Rep. 92. ; and see that case 
passim^ as to how far benefactions to the universities arc within the 
statutes of mortmain.. 
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hoi;^ .>o£ learning) consist, be capable of purchasing)' ac¬ 
quiring receiving) taking) holding) or enjoying, tuiy othe^advow- 
sons. of ecclesiastical benefices by any meanis whatsoever: the 
advowsbns of such ecclesiastical benefices as are annexed to, or 
given for the benefit or better support of the headships of any of 
ute said colleges or hepses of learning, not being computed in 
the number of advowsana, hereby limited. 9 Geo, 2 c. 3b'. $ 5. 

The restriction contained in this-section, so far as it relates to 
the colleges or houses of learning within the two universities of 
Oxford and Cambridge, is repealed by 45 Geo. 3. c. 101. And 
by 43 Geo, 3. c. 107% this act shall not extend to lands, &c. be¬ 
queathed to the governors bf queen Anne’s bounty. 

In the case between Ashhurnham and Bradsha'w. —Whereas 
by an order made on the licarlng of this cause in the high 
court of chancery, the lltli day of Dec. 1738, by the right hon¬ 
ourable the lord high chancellor of Great Britain, his loi’dship 
(among other things) declared the will of Robert Bradshaw, in 
the said order named, to be well proved, and that the first ques¬ 
tion in the cause appeared to be a point of law, arising on the con¬ 
struction of a new act of parliament which had never come in 
Judgment before, and to be a matter of great consetjueiicc; for 
which reason his lordship thought it fit, in order to the settling 
the la\v thereupon, that the opinion of all the judges should be 
taken on the following case: viz. Robert Bradsiiaw, clerk, on 
the 20th day of November, in the* vonr 1734, duly made and 
executed his last will and testament in writing; and by the s.aid 
■will gave and devised divers lands and tenements to trustees and 
their heirs, in trust or for the benefit of certain charibible yses 
therein mentioned, amongst several other trusts. The statute .of 
the ninth year of his present majesty’s reign, for restraining the. 
disposition of lands in mortmain, commenced from and after the 
24th day of June, in the year 173G. In July, 1736, the testator 
died, without revoking or altering the said will. Qiieere, Whether 
such gift or devise, ■o far as the same relates to the charitable 
uses aforesaid, be good in law notwithstanding the statute or not. 
Ay^. We have heard counsel on all sides, and are of opinion, 
that the gift or devise, so far as the same relates to the charitable 
uses hforesaidy is good law notwithstanding the said statute, {t), 
Sergeant’s Inn, Win. i.ee. J. Fortcscue A. 

J. Willes. 

J. Comyns 


Dec. 4, 1739. 


F. Page. 
Law Carter. 
E. Probyn. 


W. Fortcscue. 
W. Chappie. 
T. Parker. 

M. Wright. 
(Judge Denton 
lielng absent.) 


(f) S. C. 2 A/L 36. Barn. Ca. Cha. 7. In Uie addenda Highr. 
more on Mortmain, p. 1., it is said, that the testator became insane 



It hath been determined, that if a man ddlsed^ hii^ tahd td 
trustees, to he turned into moneys and that mone^Uiid out in a 
charity^ it is not good' within this act; for it is an interest arising 
out of land, (k) So a devise of a mortgage, or of a term Jbr 
years, to a charity, is not good; for the words of the statute are, 
that the lands shall not be conveyed or settled, for any estate or 
interest udiatsoeoer, or ways charged or incumbered, in trust, 
or for the ben^t cf any charitable use (o). 

from the time of making his will, and remained so till the time of his 
death. The same point was ruled in Wil/fet v, Sandford, 1 Vezey, 178 
and 186. And of a devise of a trust of cQpyhold lands by a will made 
anterior to the statute, though the lands were not surrendethd to the 
use of the will. j4tt, Gen, v. Andrews, 1 Vezey, 225» See Barn. Oh. 
Rep. 9. 

(u) Ait. Gen. v. Lord Weymouth, in the case of Sir John James's 
will, Amb. 20. Mogg v. Hodges, 2 Vez. 52. Ayiicn land is devised, 
subject, to the payment of a sum of money to a charity, it may 
become a question whether the money shall fall to the devisee, the 
residuary legatee, or the heir at law. See 8 ‘Mod. 222. In Arnold 
V. Chapman, 1 Vezey, 108., a testator having devised a copyhold 
estate to C., he causing to be paid 1000^. to his executors, who were 
to give the'residue ot his estate to the Foundling Hospital; lord 
Hardwicke decreed the 1000^. to be paid by the devisee to the heir 
at law; and the same point is said to have been ruled by Sir Thomas 
Sewel, M. R. in Bland v. Wilkins ; see 1 Bro, C. C. 61 • In these cases 
the money excepted, must ha^e been considered as part of the pro* 
duce of land undisposed of. But in Barrington v. Her ford, where 
1000/. was left to be laid out in lands for B., charged witli an annual 
sum to a charity, the Bflastcr of the Rolls gave it to the residuary 
legatee: but lord Apsley, C. decreed in favour of the specific 
devisee, the charge arising put of his estate. S. P. by Lord Northing- 
ton, C. in Jackson v.Hurlock, l^ro. C.C.61. fand Wright v. Row, 

1 Bro. C. C, 61.;] contra by lord Camden, C., in Gravenor v. Hallum, 
Amb. 64>3, in favour of the heir at law, from the apparent intention of 
the testator, and the reluctance of the court to disinherit the heir; 
[and see Douraur v. Motteux, 1 Ves. 320. So when it is an exception 
out of the devise. Wright v. Row.] 

(v) Att. Gen. v. Meyrick, 2 Vez. 44.; *same v. Graves, Amb. 155. ; 
and Amb, 216,635. So a devise of a lease for years, held under the 
crown, of the right of laying mooring chains in the river Thames, is 
within the act, {Negus v. Coulson, Amb. 367.); and a legacy of money 
being attached to a devise of houses, the latter part of the bequest 
falling within the statute, the whole was decided to be void. Att. 
Gen. V. Goulding, 2 Bro. C. C. 428. But an annuity is not within the 
statutes, being to be provided out of the personal assets. ^ High-- 
more, 99. . A. sum of money secured upon turnpike tolls is an interest 
in land within the act, Knapp v. Williams, 4> Vez. 430. And it has 
been so held with respect to oonds of commissioners of a turnpike. 
Howse v. Chapman, 4 Ves, 542. And money secured by assignment 
of the poor rates and county rates, was held to be'within tfafe met. 
Finch V. Squire, 10 Fe^.41. 
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Sajlso given to be Ufid-eeUK in ktnde b 
the ad;(w)» but mcm^ giv^ gen^^ly is not; and if money;)^ 
given to laid out in lande or othetvme to a charitable us«^, it 
hath bron determined that such devise is good, by reason of 
words [or oiherxise^^ . As in tiie case of Soresby and H^ins^ 
Aug. 6, 1740. John Naylor in 17SB made hU will in these 
words; ** I will msd desire that my executors, within twelve 
months after my decease, do settle and secure, by purchase 
** of lands of inheritance, or otherwise, as they shall be advised, 
“ out of my personal estate, one annuity or yearly payment of 
** 50/. to be paid yearly and distributed for ever, by my exe- 
** cutori^ their heirs and assigns, among the poor and indigent 
** people of Ledce in the county of Stafibrd, in such manner as 
** they shall think fit And iny will also is, that my executors 
^ do settle and secure one other annuity of 5/., to be paid yearly 
** to the vicar of Leeke for the time being for ever, for preaching 
** an annual sermon on the 12fh day of October,” And the 
testator devised the residue of his personal estate, to he equally 
divided between his sisters, Mrs. Soresby and Mrs. Hollins. 
•— By the lord chancellor Hardwicke, The only question in 
this cose is, whether the devise of the two annuities of 50/. and 5/. 
to charitable uses, is void by the late statute of mortmain. It is 
insisted upon by the piaintifts, the residuary legatees, that it Is 
void; because the direction of the devise is, to setde and secure 
the annuity of 50/. by trust of lands of inheritance: and though 
the words or othei*mse are added, they will not vary the case; tor 
Mri Naylors intention was, to give the annuity out of lands of 


(to) So also money bequeathed to the corporation of Queen Anne*& 
bounty: because, by the 16th rule of the corporation, it is to be 

J >Iacea out in the public funds, till laid out in proper purchases of 
and»s by Lord Camden, Widmore v. Woodro^Ci Am6»637, 

SfiiBt JFnitts anb IV. 4. But it has been decided that a pecuniai^ 

legacy to be laid out in building a parsonage house was not within 
the statute. Glub. y. Att. Gen. Amh, 373. Brodie v. D. qfChandos, 
1 Bro. C. C. 444.; [or to build a church or hospital, &c.; or to add to 
buildings, if there is no direction in the will to buy landi. Vau^an v. 
J^erreTi 2 Ves. 182. And a bequest of 200/. to repair a free chapel'was 
held good, it being only to support that which at the time of the wftl 
was ia mortmain. Harris v. Barnes^ Amb.65l‘ But grouml canaQt 
be purchased for the purpose of erection. AU. Gen, v. Hyde^, igp, 
Atp&j, 75j[. Adt. Gen. y. Nash, S Bro. C. C, 588. And money b^g 
Ipven to build a church, where a qbapel stqo^ but the bishop 
pau, L‘ Kenyon, M.R., refused to apply it to repairing or qti|^f- 
wise, sayiqg that tlye intention must be implicitly followed, or nothing 
codld be done. Att. Gen. v. Bp, q/* Os^ord, \Bra, C. Ci 444. See 
1^0 somey. GthSdbmf ^Bro. G, C. 428. In OUphant v. fiendre, 
^^ksufUpi, O.'heMy^at money to be laid in die purchase 
aib mptrity in van not wifidn the etatute,. i CL ^7i. 





inheiritajted* 0ut I am of opinion upon this act qf pariiatnen^ that 
this beqiieslt was ngt void, and’that-there is no authority to ctm- 
st^ it to be void, if by law it can possibly b6 made go^. The 
aOt of parliament is not at all aimed agmnit perpetuid charities, 
merely as such, or to prevent the est^lishment or creation of 
thmn, but is designed a^inst the cases of perpetual charities in 
lands, and (as the title imports) to restrain the disposition of lands 
whereby the same become unalienable. The whole recital, and 
enacting part of the statute, take notice only of tlie undienable 
disposal of laud, whereby hdrs are disinherited; and thei'efore 
the alienation or conveyance of lands /o such purposes are pro- 
bibited. And although there is a clause to prohibits money 
being laid oyt in lands to such purposes as would make them [ S37 ] 
unalienable; yet there is no restriction whatsoever upon any one, 
from leaving a sum of money by will, or any other personal 
estate, to charitable uses, provided it be to be continued 
as a personalty; and the executors or trustees are not obliged 
or under a necessity of laying it out in, land by virtue of 
any direction of the testator for that purpose. Consider, then, 
whether this clause and devise in the will fall within the re¬ 
straint and prohibition of the statute. And in the first words 
they do fall within them. For the testator directs, that his exe¬ 
cutors shall seffle and assure hy'purchase of lands of inheritance.’^ 

And if the testator had rested upon such first words, the devise 
had been clearly void. But tlien he goes on in the disjunctive— 
or otherUHse, as my executors shall be advised. And if a devise in 
a will is in the disjunctive, and leaves to the executors two methods 
to do a particular thing by, the one lawfully, and the other pro¬ 
hibited by law; can any court say, because one method is unlaw- 
fiil, that therefore the otfier is so, and the whole bequest void ? 

No; for if one bequest is lawful, that shall be pursued and take 
effect.—If hath been further argued against the devise, that the 
words \,for eDer~\ shew the annuities must arise out of some real 
estate, which only is capable of supplying them for ever: for 
personal funds are too perishable and transitory in their nature, ** 
to answer such everlasting annuities: and suppose a particular 
sum were vested in stock, with design to purchase a particular 
yearly sum or annuity; it may so happen that the company may 
be quite dissolved, or that stock may fall, or interest be so re¬ 
duced that half the annuity may not be produced. But these 
olnections may be overruled. For if the company should be dis- 
^Ived, the principal stock may be taken out, ana vested in some 
jptber company* And there may be annuities that may probably 
continue for ever, and yet not payable out of land. I will menf 
rion as instance of one, which has lasted a century and a half, 
and exist perpetually; which is, Sir Thomas White’s .cha¬ 
rity, -being a disposition of money to be employed by ctmtinual 

s s 2 



rot^ioD) in loans to poor tradesnten of several snms tO l3e let for 
a settled number of years, and then to be repaid. And ftny man 
may, at this day, g've^by will a perpetual charity in this manner. 
But if a man by will secures such loans by lands or purchase of 
landsi such devise shall be void, and contrary to the late statute 
of mortmain. If this case had been to be considered by the 
court, before the act; it would, as the safest method to secure the 
charity for ever,‘have reconimended and directed a purchase of 
lands: but when this court is ‘precluded from doing it in this 
C ^58 3 manner; if it can be obtained in any other, there is no reason to 
say the devise is void.—It is said, too, tliat the words and 
flswgnslimport a purchase in land or some real thing; for no per*- 
sonal thing can descend to heirs; and if the money-is to be in¬ 
vested in a-persf)nal security, will not go to the heirs, but to the 
executors; and so the intention of tlie testator will not be pur¬ 
sued. I will suppdse, an obligor binds himself, his heirs, ex¬ 
ecutors, and administrators, in a sum of money to a papist, who 
obtains judgment upon the bond, and takes out an elegit; in this 
case, I think, it has been held at the assizes, or at least it might 
very well have been so hekl, that the papist cannot maintain an 
ejectment; and yet the bond is good to bind the person of the 
obligor and his personal representatives, but not to charge his 
land or his heirs who represent him in his landed capacity. And 
this conies up to the present case; \vhich may secure the charity 
in a double sense, either upon land or personalty, if the law 
would allow both; and if the law prohibits one only, it certainly 
allows tlie other. And I am of opinion,' upon the whole, that 
there is nothing that makes this bequest void in every part; but 
tliat it is good in that way which the Igw does not forbid. But 
I would not have it questioned, if a man should by his will direct 
a sum of money to be laid out in land or upon rent-charge to be 
secured upon land for any charity, and in the meantime (till it 
can be laid out) to be vested in government securities for the be- 
, nefit of the charity, but that that bequest will be void; because 
the final end and intention of such testator was to dispose of his 
money in land, and the investiture of it in government anid per<^ 
sonql securities was but to secure it till a proper purchase of land 
or rent-charge offered.—As to the annuity of 5/., there are 
fewer objections to that than to the other: for there is no direc¬ 
tion at all for any money or personal estate to be laid out in lan(}^ 
for the executors are only willed to secure and settL 51. a ^ear for 
the purpose there mentioned, and it must be secured upon a pert 
sonal fund consistent with the will and intention of the testatorir 
and not contradictory to the words of the act of parliament., 
Ajid as it is often said in old books by the judges, that ^ <1 wae 
“ by at the making of the act of parliament, and the meaning and 
intention of it was then said to be this or that;”" so fwas 



at the nmking of thi» statu te» and it was at tfaat^very time said 
hy the legislature, that it would not hinder any charitable distri¬ 
bution of a person&l estate. Therefore it was decreed, that the 
devise was good j and that the money should be invested' in 
Soi^th Sea stock, for the charitable purposes mentioned in the 
will, (j?) 

Money for erecting an hospital or school, hath been determined 
not to be within the act. As in the case of Vaughan and Farreri 
Feb. 26f 1761; John Allen by bis will gave money to trustees, 
to erect, in some convenient place in or next the city of York, an 
hospital for the support and maintenance of as many, poor old 
men, as the surplus of his effects would admit of, and to put in 
as many as they shoukl think proper in their discretion. In sup¬ 
port of the cliarity it was insisted, that for such erection it is not 
necessary that land should be purchased; for if any person will by 
deed give a piece of land to build the hospital upon, the trustees 
might build it there. So if one of the trustees will give it. 
Erecting doth not necessarily mean building, but founding; 
putting it on such a foot that the end may be answered; which 
was not tor the sake of the building, but that out of the produce 
these poor might be maintained; and a house might be hired for 
that purpose, as is commonly done by the overseers of the poor. 
And tor this was cited the case of Gastril and Baker^ 31 March, 
1747 ; the testator’s representatives brought a bill for the residue 
of the personal estate undisposed of by will, against the trustees, 
who were also executors, and who claimed it lor a charity in the 

(x) S. P. Jn Orimmet v. Grmmet, where the directions were, that 
the money should be invested in parliamentary funds ** until the 
** whole could be laid out m laud to the satisfaction of the trustees.” 

Highmore on Mortmain^ 73. But where no such eiectiou 
or discretion was left to the trustees, Sir Thomas Clark^ Master ol‘ 
the Rolls, decreed the devise void. English v. Ord, Highmore on 
Mart. 82. And a direction to place money at interest, nntii an 
eligible purchase of land could be made, was holden to he within the 
statute by Askhurst and Ei/rc, Lords Conmiissioncrs: Grieves v. Case, 
AsBro^ C. C. 67. [2 Cox. 301. 1 Ves. jmi. 51*8.3 ; where the court ob¬ 
served, that the case of Grimmct v. Grinmet turned upon a very nice 
criticism of the expression. In the case of Corbyn v. French, a 
legacy to the trustees of a chapel for protestant dissenters, to be 
applied by them towards the discharge of a mortgage on the said 
chapel, was he’d to be void, 4 Pw. 418. [Where a devise of persoual 
property was made to erect and endow a school, &c. but directed 
that lands should not be purchased, expressing an expectation that 
they would be given for the purpose by other persons, this is not 
within the act. Henshato v. Atkinson, S Madd. Hep. .306. Semb. 
overruling. Atto. Gen. y. Tyndall, 2 Eden*s Rep. 207. yfw5/. 614.; 
|Uid see Atto. Gen. Parsons, 8 Ves. 186. Same v% Bowies, ^ Atk. 
$()!6.,,2lP^s.S47.] 
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ill 

will in these words: ** I give ell the rest and reskloe of kny es- 
•* tate, of what nature soever, to trustees; in order t6 and to^ 

** wards erecting d school for the education'of poor boys,^ In 
such a place, and in shch manner, as the trustees should aj^int. 
it was insisted to be a lapsed legacy by the mortmain act,' and 
that erecting a school must mean buying and building. But bis 
lordship held, that erecting includ^ the founding, and coinfse^ 
quendy the maintenance of the master; which was a dififereht 
C 560 3 thing from the mere school-place itself; but that the end might 
be obtained by hiring a house. And he directed accordingly.*— 
By the lord chancellor Hardwicke: This case comes very near 
that case of the school, ^’or a school imports, there should be 
some place in which the children shall be taught'; fpr it cannot 
mean that it should be in the open air. So doth an hospital im¬ 
port some place, in which these people should be entertained. 
There is no direction in this will, that any part of this money 
should be laid out in building an hospital ; for ereef as well im¬ 
ports foundation as. building; and therefore it was so construed 
in the case of the school; and so is the word erigimus construed 
in charters of the crown and private foundations. There is no¬ 
thing in the statute prohibiting the giving personal estate to cha¬ 
rity, provided it is not to be laid out iii land; and the words uf 
the statute are applied to improvident alienations to disherison of 
heirs. If a personal estate is left to trustees for a charitable use, 
which they direct, and there is no occasion to come to a court of 
equity for direction, there is nothing in this statute restraining the 
trustees from laying out that in land; because, by the express 
proviso, all purchases to take effect in possession are good, not¬ 
withstanding this act of parliament; which is a matter may per- 
liaps want a remedy. If indeed these trustees were to come to 
this court for an establishment, the court would never direct it to 
be so laid out in land; but there is nothing illegal disabling the 
trustees from privately doing it, because the statute makes good 
all purchases to take effect immediately in possession. In the 
‘‘ present case, if the trusteps had come before the court, and laid 
a scheme that a certain person would give a piece of ground to 
build this upon; or if they had said, there were in York several 
charitable foundations belonging to the city, and they would let 
them build thereon for this hospital; the court would undoubt¬ 
edly have accepted it. Nay, they might have said, they wotdd 
take a house in ‘York for that purpose; there is nothing in the * 
statute restraining the giving money to build. The act of parlia¬ 
ment meant to leave persons to dispose of personal estate for a 
perpetual charity, but meant to prevent the great’mischief of giv¬ 
ing land for that, or .indney to be laid out in land; as that would 
loii: up hmd.frpm being used in a commercial way; .which would 
be a detriment to the public. 2 Vex^^ 132. 
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So .ia tbe case of the Attom^ Gmeral July 

1754$ William Bowles by his will gave 500/. out of his per* 
soiml estate, to laj^ out part thereof in erecting a small school* 
house, and a little house adjoining for the master to live in, .the 
whole purchase and building not to exceed 200/.; the remaining 
500/. to be laid out in the purchase of lands, or in some real se* 
eurity, for the maintenance of the master. It.waf urged, that 
real security meant substantial, good, and effectual security; and 
therefore was not excluded by the statute. But Hardwicke lord 
chancellor held otherwise; and that he must tajce the word reed 
in the known, legal, signification of ^t, and could not annex a 
new idea to it; therefore the 300/. *legacy was void within the 
statute. But as to the 200/. if they could get a piece of ground 
by the gift or generosity of any person, not by purchase, they 
might be at liberty to apply to the court to lay out tlmt 200/. in 
erecting a school4iouse thereon, but not to b^ laid out in land to 
build upon. 2 Vezey^ 547. [See the opinions of lord Hetdey 
and lord Nottii^ham on this case, in JUt. Gen. v. TyndaU, 
A3nb.Q\6.{y)} 

(y) So in a late case William Davies made his will, dated 8th 
August 1788, and thereby bequeathed 2800/. 3 per cenlt reduced 
annuities, after certain limitations, for and tovaards establishing a 
school in the parish of Bettews in the county of Cornvoall, Against 
the charity it was insisted that, under the statute of mortmain, what¬ 
ever went directly, or indirectly to the purchase of lands for a 
charity was void: that lord Hardwicke in the case before him might 
have decided otherwise, but tliat the succeeding chancellors (lord 
Nottingham, lord Camden, and lord Thurlotu,) had leant very 
much the other way; and that here the dividends being to be appliea 
towards establishing a scjioo), that could not be executed witnottt 
obtaining an interest in lands, and building a school-house.—-But 
the lord chancellor* (lord Loughborough) thought, that though 
under this disposition he could not have directed any part to be 
applied to the purchase of land or building, the master might teach 
in nis own house or in the church ; and therefore ordered a scheme 
to be laid before the master, which should not include the application 
of any part of the dividends to the 'purchase or renting of land, 
Att. Gen, v, Williams, 4 Bro. 526. 

And a bequest for building, repairing, altering, or adding ^d 
•improving alms houses, was held valid to the extent of any application 
upon the land already in mortmain, but not of the addition of other 
land. Att. Gen. v. Parsons, 8 Fes. 186. But the case of the 
Att. Gen. v. Bowles has been overruled by subsequent decisions, and 
it has been held that a bequest to ** build" a chapel simply, imports 
printfifacie that land is to be bought, and the .court of chancery 
requires, that the testator. should manifest by his will a purpose, 
that it is to be procured by other means, otherwise the bequest will 
be^void. Chapman v. Brown, 6 Fci. 404. And the same rule was 
recognized by lord itdon in the case of Att. Gen*r, Parsons ; [^and 
see Hensha'dc v. Atkinson, ante.j ' ■ ' 
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.Pjrea^hing is also a cibftrit&fale use ssitbifl tfae statstefiand-s 
bequest of money to be laid out in land for the ;b^^t ci die 
preachers of a chapel, prtmded ihey did not Unthdraw from and 
refuse (^dating at the'mid.chapel •ashen -able as usualy was faoiden 
to be void, because the duty of preaching was imposed as a coii*» 
dition of the legacy. Grieves v. Case, before Ijords Commissioners 
Eyre and Ashhurst, 4 Bro: C,C. 67. 1 Vez(^,fm* 54*8. But where 
land was devised for life to a preaching minister, not ea ratione ^ua 
preacher, but on condition that after the decease of the testator 
he should convey the same to trustees, to take place at the de*- 
cease of the minister, the me of the same preaching, &c. and if 
that should be discontinued^ for the use of a school; two judges 
of tlie king’s bench held that the minister took the estate kir 
life, notwithstanding the apparent intention to create a trust fer 
the preaching, the words for that purpose being insufficient: but 
that the devise over after his death would be void. Doe v. 
Aldridge, 4 T. Rep. 264, 

.A devise to trustees of a reversion in land to be applied by 
them and their successors, and the officiating ministers for the 
time being of a methodist congregation, as they should from time 
to time think fi to apply the same, was held not to be a devise to 
charitable uses within the stat. 9 Geo. 2. c. 36. Doc d. Toone v. 
Copestake. 6 Easfs Rep. 328. 

The court will not marshal assets to support a charity; that 
is to say, w'ill not throw the testator’ll dv:bts on bis real estate, in 
order that his personal may suffice to pay a legacy to charitable 
uses. Mo^ V. Hodges, 2 Vez. 52. Att. Gen. v. Tyndall, Amh. 614. 
McJcehavi v. Hooper, 4 Bro. C.C. 153, •asith the cases there cited. 
But in Att. Gen. v. Caldwell, Amb. 635., a testator having willed 
the residue of his personal estate, consistiifg of his effects, annuities, 
mortgages, bonds, and notes, to be sold, and the produce given 
to a charity; the devise of the mortgages was void; but the mas¬ 
ter of the rolls ordered an equitable arrangement of the personal 
assets, so that the mortgages might be first applied in payment 
of debts, and a large fund hereby left for the charity. But in a 
subsequent case, sir L. Kenyon, M. R. declared that he could not 
recognize a distinction between a specific gift of a mortgage 
whi<m was void, \ AU. Gen. v. Meyrick, 2 Vez. 44.) and a gift of 
a residue in which it is comprised. In both cases it is an interest 
in land which cannot pass by the statute, but must go in fevour 
of the parties legally entitled to the benefit of it. And he ordei*«l 
the deto, legacies, and costs of the suk to be paid out of the testa¬ 
tor’s .general pcH'sonal estate, and out of the monies secured upoa . 
nKxrtgage pro rata, and the residue of the mortg^^es to go to the 
next of kki. * ^AUi Getu v. Earl (f Windkdsea, 3 Bro. C.C. ^ 

By 43' Geo 8. c. 108. it is enacted. That ail and every person 
and persolM:having in. his. or .their own rightly estate^osiinteN 



restiin posa^fsion, remsion, or costing^cy^ ef^or is nar haada 
or . tenementS) or of any property of or in any goods or cnattels^ 
shall have full poWer, licence^ a^ authority, at his and their will, 
and pl^nre, by deed inrolled in such roann^, and vdthin such 
time as is directed in England by the statute made in tlm twenty- 
seventh year of the reign of king Henry the eighth, or by his,, 
her, or &eir last will or testament in Writing duly executed ac¬ 
cording to law, (such deed, or such will or testament, being duly 
execut^ three <mlendar months at least before the death of such 
grantor or testator, including the days of the execution and death,) 
to give and grant to and vest in any person.or persons, or body 
poUtic or corporate, and their heirs and successors respe^vely, all 
such his, her, or their estate, interest, or property in such lands 
or tenement, not exceeding live acres, or goods and chattels, or 
any part or parts theredf, not exceeding in value five hundred 
pounds, for or towards the erecting, rebuilding, repairing, pur¬ 
chasing, or providing any church or chapel where the liturgy and 
rites of the said united church are or shall be used or observed, 
or any mansion house for the residence of an} minister of the 
said united church officiating, or to officiate in any such church or 
chapel, or of any out-buildings, offices, church-yard, or glebe, 
for tlie same respectively, and to be for those purposes applied, 
according to the will of the said benefactor in and by such deed 
enrolled, or by such will or testament executed as aforesaid ex¬ 
pressed, the consent and approbation of the ordinary being first 
obtained, and in default of such direction, limitation, or appoint¬ 
ment, in such manner as shall be directed and appointed by the 
patron and ordinary, with the consent and approbation of the 
parson, vicar, or other incumbent, f 1. 

Only one such gift shffil be made by one person; and where it 
exceeds five acres or five hundred pounds, the chancellor may 
reduce it. 43 Geo. S. c. 108. §2. 

No glebe upwards of fifty acres shall be augmented with more 
than one acre. § 3. 

And whereas it often happens that small plots of land hdd in 
mortmain lie convenient to ^ annexed to some such church or 
chapel, or house of residence, as aforesaid, or to sonic church¬ 
yard, or curtilage thereto belonging, or convenient to be*em¬ 
ployed as the site of some such church or chapel, or house to 
be. hereafter erected, and for the necessary and commodious use 
and enjoyment thereof, it is therefore further enacted, that it shall 
be lawful for every body politic or corporate, sole or aggregate, 
by deed inrolled as aforesaid, with or without confirmation, as 
the law may require to give and grant, either by way of ex¬ 
change or bene&ction, any sudi small plot of land not exeeedkig 
one acre, to any person. or persons, body politjc or corporate, 
Ilia andk their heirs^ud successors respectivdy, to be held,iiMed, 
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and apjdied for the purposes aforesaid} and sud> last mentioned 
person<N8nd persons, bodies politic and corporate, and their btdra 
and successors respectively, shall have ihli capacity and ability, 
with consent of the incum^nt, patron, and ordinary, to take, 
hold, and enjoy such small plot of land for the purpose afore>^ 
said. 43Gra. S. c. 108. $4. 


1. lyf ORTUARY seemS to have been originally an oblaticm 
made at the time of a person’s death, fn the Saxon 
times there was a funeral duty to be paid, which was called pe^ 
eunia sepukhraliSi and ^mbolum ammu^ or the soul-shot i which 
was required by the council of ASnham, and inforced by the laws 
of king Canutes: and was due to the church which the party 
deceased belonged to, whether he was buried there or not. 
I Still nu 

Dr. Stillingfleet makes a distinction between mortmries and 
corse presents: the mortuai'y^ he says, was a right, settled on the 
church, upon the decease of a member of it; and a corse presmt 
was a voluntary oblation usually made at funerals. \ ^iU, 172, 5. 

And it seemeth, that in ancient times a man mig^t not dispose 
of his goods by his last will and testament, without first assigning 
therein a sufficient mortuary to the church. And this, in a con¬ 
stitution of archbishop Winclielsea, is called principal legacy t 
so denominated (saith Lindwood) because they who died did 1^ 
queath the best or the second best of their goods to God and the 
church, in the first place, and before other legacies. Lind, 196. 

And in another constitution of the same archbishop, it is en¬ 
joined, that if a person at the time of his death have three or 
more quick goods, the first best shall be given to him to whom 
it is due (that is, to the lord of the fee for a heriot); and the 
second best shall l>e reserved to the church where the deceased 
person received the sacraments while he lived. Lind. 184*. 

And this was usually carried to the church with the dead 
corpse. And Mr. Seldon quotes an ancient record, where it is 
recited, that a horse was present at the church the same day in 
the name of a mortuary, and tliat the parson received him, ac* 
cording to the custom of the land and of holy cliurch. Seld, 
Jiist. Tith.1lS7. 

2. By the statute of the ^lllen,fi. c. 6. Forasmuch as ques¬ 
tion and doubt hath arisen upon the order, manner, and form of 
d^anding, receiving, and claiming of mortuaries, otherwise called 

(4) See further on this subject, 2 Bla. Com, 423—427. 






6Gt8e pvesents, as well for the gr^ness and vatlne of the same^ 

which, as-hath been lately taken, is thought over excessive to the 

po^ people and olher persons of this realm, %s also for that such 

mortuaries or corse presents have been* demanded and levied 

for such a& at the time of their death have had no property in 

any goods or chattels, and many times for travelling and wayfar* 

ing men, in the places where they have fortuned to die; to the 

intent therefore that all doubt, contention, and uncertainty herein 

may be removed, and as well tlie generality of the king’s people 

therein remedied, as also the pnrsoni^ vicars, parish priests, 

curates, and others having interest iif such •mortuaries and corse 

presents indifferently provided for, it is enacted, that m> parson, 

vicar, curate, nor parish priest, nor any other spiritual person, i 

nor their farmers, bailiffs, nor lessees, shall take, receive, or de« 

mand of any person within this realm, for any person dying within 

the same, any manner of mortuary or corse present, nor any sum 

of money, nor any other thing for the same, more than is here- [ 564 ] ' 

after mentioned; nor shall convent or c^ll any person before 

any judge spiritual for the recovery of any such mortuaries or 

corse presents, or any other thing for the same, more than is 

hereafter mentioned: on pain to forfeit for every time so demand*- 

ing, receiving, taking, or conventing or calling any such person 

before any spiritual judge, so much in value as they shall take 

above the sum limited by this act, and over that 405. to the party 

grieved contrary to this act* to be recovered by action of debt. 

§ 1 , 2 . 

And no manner of -mortuary shall be taken or demanded of 
any person whatsoever, which at the time of his death hath in 
movable goods under the value often marks. 21 Hen. 8. r.6. $3. 

And no mortuary shall be given or demanded of any person, 
but only in such place where heretofore mortuaries have been 
used to be paid and given; and in those places none otherwise 
but after the rate and form hereafter mentioned. Id. 

And no person shall pay mortuaries in more places than one, 
that is to say, in the places of their mpst dwelling habitation, and 
there but one mortuary. Id. 

And no parson, vicar, curate, parish priest or other, shall for 
any person dying or dead, and being at the time of his d^th of 
.the value in movable goods of ten marks or more, clearly above 
his debts paid, and under the sura of 30/., take for a mortuary 
above Ss. 4d. in the whole. And for a person dying or dead, 
being at the time of his death of the value of SO/, or above, clearly 
above his debts paid, in movable goods, and under the value of 
40/., there shall no moi'e be taken or demanded for a mortuary, 
than 6s. Sd. in the whole. And. for any person dying or dead, 
having at the time of his death of the value iii movable goods 
of 4 oK or above, to any sura whatsoever it be, clearly above his 
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debts paid) there shall be no more taken) paid, or demanded :lbr 
a moituary, .than 10s. in the whole. 21 Hen, 8. c. 6. $ 3. 

Provide, that for no woman being covert tml-on, nor child,^or 
for any 'person not keeping house, any manner of moitnarj, nor 
any thing or money by way of mortuary, shall be paid: nor also 
fijr any wajrfering man, or other, that dwelleth not nor maketh 
residence in the place where they shall happen to die; but that 
the mortuary of such wayfaring persons be answerable in places 
where mortuaries be accustomed to be paid in manner and form, 
and after the rate beforementioned, and none otherwise, in the 
place or places where, such wayfaring persons at the time of their 
death had their most habiUition, house, and dwelling*places, and 
no where else. § 4. 

Frovidedj that it shall be lawful to all parsons, vicars, curates, 
parish priests, and other spiritual persons, to take any sum of 
money, or other thing, which by any person dying shall be dis¬ 
posed, given, or bequeathed to them, or any of them, or to the 
high altaf of the church. § 5. 

And no mortuaries nor corse presents, nor any sum of money 
or other thing for any mortuary or corse present, shall be de¬ 
manded or taken in the parts of Wales, nor in the marches of the 
same, nor in the town of Berwick, but only in such places of the 
same where mortuaries have been accustomed to be paid: and 
in those places no mortuaries or corse presents, nor any other 
thing for mortuary or corse present, Shall be demanded or taken, 
but only after the form and manner above specified, and none 
otherwise, nor of any other person than is limited by this act, 
upon the pain contained therein. § 6. 

Provided, that it shall be lawful to the bishops of Bangor, 
LaudaiF, *St. David’s, and St. Asaph, and likewise to the arch¬ 
deacon of Chester, to take such mortuaries of the priests within 
their dioceses and jurisdictions, as heretofqre have been accus¬ 
tomed. § 7. 

Provided also, that in such places where mortuaries have'been 
accustomed to be taken of less value than is aforesaid; no per¬ 
son shall be compelled to pay in such place any other mortuary, 
or more for any mortuary, than hath been accustomed; nor that 
any itlortuary in such place shall be demanded or taken of any 
person exempt by this act, nor in any wise contrary to tills act, ^ 
upon the pain afore limited. Id, 

By the J2 Ann, st, 2. c. 6. The clause in the said statute, so^ 
far as it relates to the taking of any mortuary or corse present, 
up^ the deatli of any clei'gyman within the dioceses of Bangor, - 
.l^d^ St. David’s, and St. Asaph, is repealed; and certain,, 
sinacures and prebends are annexed to the respective sees, in re-., 
compense and in lieu of the mortuaries of priests dying within 
the said respective dhoceses. 





And as. to the archdeaconry of Chester, it is sftid^ that the 
custqjji there was, that th.e archdeacon (and after the erection of 
the episcopal see there the bi.shop as archdeacoif,) had for a 
mortuary, after the death of every priest dyin^ within the arch¬ 
deaconry of Chester, the best horse or mare, his saddle, bndle^ 
spurs, his best gown or cloak, his best hat, his best upper gar¬ 
ment under his gown, his tippet, and his best signet or nng. 

Cro. Car, 237. 

' But by the 28 Geo, 2. c.6. The aforesaid clause, so ftir as it 
relates to the taking of any mortuary or corse present upon the 
death of any clergyman within the archdea^nry of Chester, shall 
immediately after the living of Wareton shall become void be 
repealed; and the said living shall be annexed to the see of 
Chester, in compensation of such mortuaries. 

And by the 26 Hen. 8. c. 15. Forasmuch as divers subjects f S66 
inhabited within the archdeaconry of Richmond, in'the county of 
York, be and of long time have been sore and grievously exacted 
and impoverished by the parsons, vicars, and.others, such as 
have benefices and spiritual promotions within the same, as by 
taking of every person when he dieth, in the name of a pension 
or of a portion, sometime the ninth part of all his go^s and 
chattels, and sometime the third part, to the open and manifest 
impoverishing of most part of the king's poor subjects inhabited 
and deceasing within the same; ,it is enacted, that no manner of 
spiritual person, or other, having any benefice or other spiritual 
promotion within the said arch^aconry, shall in any w’ise ask, 
levy, demand, or take, aftdr the decease of any person, any such 
portions or pensions, or any other demand or duty, in the name 
or lieu of the same, on pai^ of a jn'eemunire ; but that all the 
king's subjects of the said archdeaconry, and their executors 
and administrators, shall be ordered and used for their goods 
and chattels after their decease, in like manner as is contained 
in the statute of the 21 Hen. 8. c. 5., for probate of testaments 
and none otherwise; any use, custom, bull, composition, pre¬ 
scription, or ordinance to the contrary notwithstanding. 

The rise of which custom was this: Of very ancient time, the 
inhabitants of the parish of St. Rumald's kirk, and after their 
example, the inhabitants of the several other parishes within tRe 
archdeacon of Richmond, being dissatisfied, for that the exe¬ 
cutors or . administrators of persons deceased gave nothing' of 
the deceased’s personal estate to the parish church, for the 
minister, (according to-the superstition of those times), to pray 
for the soul of the deceased; whereas, by the custom established 
within the province of York, (and at that time throughout the 
whole kingdom,) a certain portion of the deceased’s personal 
estate ought to go and'be disposed for the welfare jof the soul of 
the deceased, which portion such person himself could not 




\ ‘ otherwi»s dispose of by will, nor his admini^tefe 

t deiub in case of hitestacy; and this was, if the d 

I leave a wife and also a child or childifen, a third 

clear personal estate; if he left a wife and no child, 
or chUdren and no wife, then a moiety; and if neitl 
child, then the whole was the dead man’s portion, to 
for the good of his soul: now the inhabitants aforesai 
that the executors or administrators took and appUec 
dead man’s portion to their own use, came to an agi 
resolution amongst themselves, to settle and establ 
inviolably a determinate share and proportion of th 
t ^67 man’s part, to be giv6n to the incumbent of their ps 
to pray for the soul of the deceased. But in*prqcess < 
posterity, thinking this concession too burdensome, 
the^urt of Rome for redress; setting forth, that th< 
though they repcived, according to the custom of the 
England, one of the best two quick goods of the dc 
manded also one other of the best quick goods; and 
ninth part of all the movable goods of the deceased, 
wile and children ; if he had a wife and no child, oi 
children and no wife, then a sixth part; and if he 
wife nor child, then a third part. The pope, havin 
commission to hear and determine the cause, did fir 
year 1254, order and decree, that for the future the cl 
receive only one of the two besfquick goods: and if t 
left a wife and children, his whole clear, personal es 
be divided into three parts, of which* the wife shouk 
the children another, and the third part (being the 
part) should be divided into four, of which lour parts 
should receive one; if the deceased left a wife and i 
a child or children and no wife, then the whole shouk 
into two parts, of which the wife or children respect! 
have one, and tlie other part (being the dead m 
should be divided into live, of which nve parts the ch 
receive one; if he had neither wife nor child, then tk 
pertaining entirely to the deceased) should be divided 
which six parts the church should have one. So that 
cose^ where there were both wife and cMdren, the qjli 
have a twelfth part; iu the second’cas^where there 
and xu> diild, or a child or childrdi and no wife, a 
and in the third case, where there was neither wife nc 
church should have a sixth part. Megistr, Hon* De. 

And after the statute aforesaid of the 21 Hen. 8. 
the sums to be paid ibr mortuaries, it seemeth that tl 
the said archdeaconry would not have this to be a mo. wu» 
called it a pension or portion; for the abolishing of which claioi 
and dcmaij^ this statute was made* 



the statute of ciryumspecte agatis, 18 1. sf. 4. If a 

parson demand mortuaries, in places where a moriiuarv ha^ 
been used to be giveir;' all such aemands shall b^made in me spi¬ 
ritual court; and in all such cases the spirit|^al judge shall have 
power to take knowledge, notwithstimding the kmg's prohibition. 

Sir Simon D^e is of opinion, that an action also will now lie 
upon the aforesaid statute of the 21 Hm. 8. c, 6. But that statute 
plainly supposeth, that the recovery of the money shall be solely [ 568 y | 
m the spiritual court, as the recovery of the mortuary was | 

before. Wats. c.5S, ’ % 

In the case of Johnson and Oldham, ,M. 12 WtU. A prohi¬ 
bition was moved for, to be directed to the spiritual court, to 
stay a suit there for a mortuary, upon a suggestion of the statute^ 
and that therd was no custom in this case fbr the payment of it; 

^nd it was urged, that no mortuary was due but by custom; and 
therefore the custom here being denied, they ought not to pro¬ 
ceed in the spiritual court. Against which, *it .was argued,— 
that the statute of Hen. 8. hath saved the jurisdiction to the spi¬ 
ritual court, where mortuaries have been usifally paid; besides, 
they'ought first to plead in the spiritual court, that there is not 
any such custom; and then, upon refusal to admit the plea there, 
is the time to move the court of king’s bench, and not before; 
but in this case they have not pleaded this matter in the spiritual 
court And by Holt chief justice; a prohibition cannot be 
granted without a de.nying of«the custom in the spiritual court, 
which is not done here, (z) And the whole court seemed to be 
against the prohibition^ And a rule was made to hear counsel 
on both sides. And afterwards the rule was discharged by die 
court L. Raym. 609. 

But if the custom be denied, and the spiritual court will not 
admit that plea, a prohibition will go; and they shall not try 
the custom there. Cro.Ehz. 151. 

But where the custom of paying a mortuary was owned, and 
the only question in the spiritual court was, whether it belonged 
to the vicar or impropriator, a prohibition in such case hath 
been denied. 1 Keb. 919. * 

In the case of Torrent and Burley, M. 13 Geo. In the ex¬ 
chequer : a bill was brought to discover, whether the defendant’s 
husband died worth 4kl. so as to be liable to pay the plaintiff a 
mortuary; and pray relief. Upon answer, admitting assets, but 
denying the custom, the plaintiff went into a proof of his right; 
and several witnesses were examined on boUi sides. And at the 
hearing, the bill was dismissed with costs, as to the relief; be¬ 
cause uiat was properly at law, or in the spiritual court; and in 



(z) 12 Mod. 416. there called Johnson v. tiyson. 




« ^ 

' a Ml againfit one person onl}r^,jUterj^t could Dot be established.- 

Sfta, 715 ., ■ ‘ ’ 

FhmdulMit 4. By the' JSr^ibe. c. 5. All alienatidhs^i^f lands cir goods, to 
«lieiuti 0 iu defmad creditors and others of theirjust debts, damages, penal*' 
a^ua^M. forfeituife's, heriota, mortuaries^ ^nd relief^ shaU (as .agmnst 
” snch claimants) be utterly void and of luine'effect.' 
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